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Hilary Term. 
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Stevens of the demiſe of Wile verſus Tyrrell. C. B. 


the aſſiſes for the opinion of the court, which ſtates, That 
. Fennings being ſeiſed in fee according to the cuſtom of the A cuſtom for a 
manor of the copyhold lands in queſtion died, and the fame fore covert to 
deſcended to his heir at law Frances the wife of Mllliam Geary, copyhold lands 
ſubject to J. Jennings's widow Henrietta's eſtate; that Frances without the 
the wife of William Geary was admitted, and being ſolely _ - Rn 
examined, ſurrendred the premiſſes to the uſe of herſelf for life, 
remainder to Henry Wiſe in fee; and that William Geary her 
huſband then living did not join with her, that Henry Wiſe 
was admitted to the remainder in fee, that William Geary died 
in 1739. and Henrietta the widow is alſo dead, and that there 
is a cuſtom in this manor that a feme covert ſeiſed in fee of 
copyhold lands may diſpoſe of her eſtate without her huſband's 
joining. A verdict was taken for the plaintiff, who claims 
under the ſole ſurrender of Frances the feme covert, which is 


12 an ejectment of copyhold lands this caſe was reſerved at 17 1 
— 
7 


F 


void if the cuſtom be not a good one. 


* 


After ſeveral arguments, the whole court were clearly of 
opinion that this was a bad cuſtom; and Willes Lord Chief 
Juſtice in giving the judgment of the court ſaid, that Juſtice - 
Burnett (who was now lately dead) was of the ſame opinion. 


It is not ſtated whether the feme covert by the cuſtom was | - ol 
to be _— and ſecretly examined, though in fact ſhe was ſo; 
nor is it ſtated that the huſband by the cuſtom was to conſent 
though he did not join, and therefore it muſt be taken for 


# 


granted he did not conſent. 


In ſupport of the cuſtom was cited 2 Danv. Abr. 430. lll. 
10. where it is ſaid that it is a good cuſtom in a copyhold manor, 3 
that a feme covert with, or without the conſent of her huſband 
may deviſe her copyhold lands to her huſband, or waom ſhe 

ART II, * pleaſes; 
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3 Leon. 81. 
Godb. 143. 


Recovery a- 
mended in the 
return of the 


writ of ſeiſin. 


but the 12th of 


> 


Hilary Term 26 Geo. 2. 


pleaſes; but this is not rightly abridged, and ſhews what little 


credit ought to be given to abridgments; the caſe abridged is 
anonymous in Moor 123. pl. 268. and the cuſtom there found 
on a ſpecial verdict is, that a feme covert with the a_ of her 
huſband may, dzviſe her copyhold lands to her huſband or any 
other, which the court thouzht was not an unreaſonable cuſtom; 
but that iis not the preſent caſe, which muſt be taken to be 


without the aſſent of the huſband. 7 


It was ſaid, that if a feme covert levies a fine it ſhall bind 


her and her heirs, if the huſband does not enter and avoid the 
eſtate of the conuſee, becauſe ſhe was examined, and had 
power over the land, 10 Rep. 43. a. But the reaſon given in 
Hob. 225. is, that ſhe is eſtopped to ſay ſhe was covert; and 
a fine levied by a feme covert of freenold lands was compared 
to a ſurrender by her in fee of copyhold lands intailed, whereof 
no fine can be en, and which would bar the iſſue; and this 
at firſt ſeemed to have ſome weight with the court; but at 


length they reſolved that this cuſtom cannot be ſuppoſed to have 


had any rcaſonable commencement, that it is contrary to law 
and the policy of the nation, and tends to make wives inde- 
pendent of their huſbands; that no tolerable reaſon was given 
at the bar for this cuſtom. And the verdict was ſet aſide, and 
207 for defendant, the heir at law of Frances the 
wife of William Geary. | 


Watſon Demandant ef Lockley Tenant. C. B. 


IME writ of ſeiſin upon a common recovery was teſted 
ſecundo die Junii anno 13 Georgii, returnable tres Trin. 


The return made by the ſheriff was thus, “ Virtute iſtius 
brevis mihi directi duodecimo die Junii anno infraſcripto habere 
fect infranominato Willielma Watſon plenariam ſe finam de acris 
infraſcriptis cum pertinentiis prout interius mihi præcipitur 


Johannes Lock Miles, & Millielmus Ogborne Miles Vicecomes 


AHiddleſcxiæ.“ Now the words anno 1 refer to the 


teſte of the writ, which was in the 13th year of K. Geo. 1. 
une was in the firſt year of his preſent 
Majeſty; ſo the court upon reading the writ and the return, 


\ 


without any rule to ſhew cauſe. 


ordered the year to be amended as a miſpriſion of the clerk 


Eaſter 


Eaſter Term. | 


26 George 2. 


/ Roberts verſus Pierſon. C. B. 


| HE plaintiff who is a married woman entred into a bond 1753 

| as ſecurity for the defendant for 100/, and by way f- 
counter ſecurity the defendant executed a bond and warrant of A judgment 
attorney to confeſs judgment to her; ſhe having been obliged rio; 
to pay 501. for the defendant, has entred up the judgment upon yoia, and ſo is 
the warrant of attorney and taken out execution thereupon; it her bone. 
was now moved to fe the judgment aſide, and to have the 
money paid into the hands of the ſheriff reſtored to the 
defendant. | | 


Per Curiam, A judgment at the ſuit of a feme covert is 
void, and ſo is her bond, and the money ſhe paid for the 
defendant was her huſband's, and he may ſue for it; fo the 
Judgment muſt be ſet afide, and the money in the ſheriff's 
hands reſtored. OE e 


Whereupon the parties compromiſed the matter, and a rule 
was entred into by conſent that no action ſhould be brought on 
either ſide. 7 | 


Scott verſus Dixon and al. C. B 


\ CTION of aſſault and falſe og Irmo" The de- Aﬀieal and im- 
fendant pleads Not guilty as to all the treſpaſs in the priſonment. | 
eclaration be the a rhe Pre and detaining the CIS | 
plaintiff in priſon, and as to that he pleads that Dinah Scott capias ad reſ- 
ſued out of this court a writ of capias ad reſpondendum, directed 1 : 

to the ſheriff of Cumberland to take Fonathan Scott (the now 1 | 
plaintiff) to anſwer Dinah Scott in a plea of treſpaſs, and alſo releaſed him 

of a plea of treſpaſs upon the caſe upon promiſes, &c. which from the arre 
writ was delivered to the ſheriff, who made a warrant thereupon _ —— | 
to two of the defendants James and William Scott, and the and prays judg- 


other defendant Dixon (who is the keeper of the county gaol) 22 


aſſiſted, which is the lame aſſault and impriſonment com- has acknowiedg- 
plained of. = | ed the treſpaſs; 
* TE, 


ought to have made a new aſſignment. 


4 

1753. 

— 
ScoTT 


by Vo 
DixoN. 


Eaſter Term 26 Geo. 2. 


The plaintiff replies, and admits the proceſs iſſued to the 
ſheriff of Cumberland, and that he made a warrant thereupon 
directed to two of the defendants, who arreſted the plaintiff 
thereby, and delivered him to the other defendant Dixon the 
gaoler, who releaſed him from the arreſt, and permitted him to 
go at large out of his cuſtody, and that afterwards the defen- 

ants took him again; wherefore, as the defendants have 
acknowledged the {aid aſſault and impriſonment, he prays judg- 
ment and his damages; defendant demurs generally, and plain- 
tiff joins in demurrer. | | 


It was obj ected for the defendants, that the replication was 
bad, becauſe it does not confeſs and avoid, nor traverſe the 


material facts in the defendant's plea, which is a compleat juſtifi- 


cation of the aſſault and impriſonment in the declaration, which 

As are all admitted, and none of them denied or avoided ; and 
if there were two aſſaults and impriſonment, the plaintiff ought 
to have made a new aſſignment; as in treſpaſs where the defen- 
dant juſtifies under a licence for the putting in of his cattle into 
the plaintiff's cloſe, the plaintiff may come and reply that it is 
very true I did licence you at the time you ſay, but you put in 
your cattle at another time without my leave, waich muſt be 


anſwered by a juſtification, or Not guilty; ſo in the caſe of a 
way. . | 


For the plaintiff it was faid that the replication was well 
enough, and the defendant might have denied that he permitted 


the plaintiff to go at large after the arreſt, and a new aſſign- 


ment is not neceſſary; but if it is, it ought to have been ſhewn 
for ſpecial cauſe of demurrer. 8 


In reply for the defendant it was ſaid, if he had taken iſſue 


upon the latter part of the replication, it would have been a 
departure, | 


Curia The defendant's plea is a compleat anſwer to, and 
juſtification of, the treſpaſs, aſſault and impriſonment laid in the 


declaration, which the plaintiF has admitted to be true: now 


if there was any aſſault and impriſonment beſides that which is 
juſtified, the plaintiff ought to have ſet it forth by way of neve 
aſſignment; but inſtead of doing fo, he has only ſaid that the 
defendant Dixon the gaoler diſcharged him from the arreſt, and 
the defendants afterwards took him; wherefore, inaſmuch as 


the ſaid defendant has acknowledged the fail treſpaſs, he prays 


to. Car. 228. 


7 


judgment and his damages: Now it is moſt plain the treſpaſs 
acknowledged is the treſpaſs in the declaration, which has been 


fully juſtihed by the plea; and therefore it is abſurd for the 


plaintiff to pray judgment of the treſpaſs acknowledged, ſeeing 


the defendant has confeſſed, and avoided it. And they inclined 


to give judgment for the defendant, becauſe they thought the 


replication 


Faſter Term 26 Geo. 2. 55 5 


replication was naught for want of a novel aſſignment. Sed 1753 
adjournatur. _ oy a ki a A 


. 


| Serjeant Poole for the defendant, Serjeant TYVynne for the prrox. 
plaintiff, | $4 es 


Adams verſus Freeman. B. R 


A SSAULT and impriſonment ; defendant juſtifies under Impriſonment; 

a capias iſſued out of a baſe court in an action of debt, ere 
and ihews that a plaint was levied, & taliter proceſſum fruit that capias in debt in 
a capias iſſued, Sc. plais tiff demurs; and it was objected that 2 baſe court, | 
the plea was naught, becauſe it does not appear that any ſum- e 
mons iſſued before the capias; Sed per totam curiam, taliter den Hugs enough. 
proceſſum fuit that a cap ias ifſued is well enough, and we Ante Murray 
will ſuppoſe every thing regular below. Judgment for the and Wiiſon. 


defendant. 


Cooke and al verſus Pettit. C. B. 


EBT upon a bond brought by the plaintiffs as church- eg 8 
1D wardens of the pariſh of 4 The defendant craves oyer pry —_— 
of the bond, and ſets out the condition, whiek is that if he from keeping a 

keeps the pariſh harmleſs, and maintain a certain baſtard child, 8 
then the obligation to be void, otherwiſe to remain in force; of» 3-Paupigg com 
and then pleads non damnificatus. The plaintiffs reply that the Replication 
defendant did not provide for and maintain the child from ſuch plaintiffs paid gl. 
a day till ſuch a day, and that the pariſh have been obliged to A fs _ 
pay 51. to maintain the child during that time; and this they to ſuch a time. 
are ready to verify; wherefore they pray judgment. Rejoinder Rejoinder that 
that the defendant provided for the child during that time, and a 
iſſue thereupon, which was found for the plaintiffs. And in ume; iflue and 
arreſt of judgment it was objected for the defendant, that it verai@ for 
does not appear upon the record that the child was born in the 3 3 
pariſh of A. and therefore the pariſh is not chargeable, and as appear the 
could not be damnified; and cited 2 Saund. 80. Richards & child was born 
aP verſus Hodges, where it appears on tae record in that caſe 3 L 
that the baſtard child was born in the pariſh: and it was ſaid = 
that orders of baſtardy are frequently quaſhed in B, R. when 
they do not ſtate that the child was born in the pariſh, 

To this it was anſwered, that it appears upon the record that 

the plaintiffs are churchwardens of the pariſh of A. and the 
court will intend that it was proved at the trial that the baſtard 
child was born in the pariſh of 4. And of that opinion, was 
Juſtice Gundry (only in court), and gave judgment for the 

_ plaintiffs, phe | (75: 3 


Then 


n 


6 „„ Eaſter Term 26 Geo. 2. 

1 1753 Then it was moved that it might be referred to the protho- 

3 notary to adjuſt how much the pariſh was damnified, the penalty 
Cooxz of the bond being 200/. But per (J. Gundry) curiam, this is 


kat not a caſe within the fat. 4 & 5 Ann. and we cannot hinder 
e the plaintiffs from = out execution for the penalty. 


| 
| 
„ 
N 
| 
| 
| 
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. 8 — _ Serjeant Poole for the plaintiffs, Serjeant Agar for the defen- 
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| Boughton verſus Chaffey & ab. C. B. 


| Bail, practice. URTIA: We have determined over and over again that the 
: | plaintiff may except to the bail above, though they are the 

fame perſons that became bound to the ſheriff for the defendant's 
pearance; and that the defendant cannot move to ſtay pro- 
eedings on the bail-bond, before he has put in, and juſtified 
bail in the original action. | | 
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Goodtitle of the demiſe of Pearſon ver/us Otway. C. B. 


. ˙— OE ES rt 


1753. N ejectment. The caſe was, teſtator being ſeiſed in fee of 
— the lands in queſtion, gave and deviſed the Lone by his will 
Devil: 72 for to Agnes Pearſon 6 5 was his heir at law) for and during her 
her iſae, and i life, to be enjoyed by her without moleſtation, and after her 
the has no iſſue, death to her lawful iſſue, and if ſhe ſhall have no iſſue, that ſhe 
power to 2 ſhall have power to diſpoſe thereof at her will and pleaſure; the 
il — teſtator died and Agnes Pearſon entred; that ſhe was the teſta- 
Cure ; the con- tor's heir at law, and married the defendant Otway, and during 
tingency of ifſue her coverture made her will, and deviſed the premiſſes to her 
never happened, huſband Nicholas Otway for his life, if he continued fi gle and 


the took a fee, - 
EY a widower, if not, over, and died without iſſue. 
| The 
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The leſſor of the plaintiff claims as heir at law to Agnes, 1753 
and defendant claims under her will; the queſtion therefore is, Www 
whether Agnes had an eſtate in fee either as heir at law, or by GoopTiTLE 
the will; or had only a power or authority to diſpoſe or appointz Orwax. 
if ſhe had an eſtate in fee ſhe could not make a will during her 


coverture, if ſhe had only an authority ſhe might execute it 
while covert, was admitted on all hands. 


After argument at the bar the whole court was clearly of Bro. Deviſe 39- 
opinion that Agnes had an eſtate in fee- ſimple by the will, as l Rol. Abr. 
the contingent remainder to the iſſue never veſted; that the 7381 Abr. 


teſtator by giving her power to diſpoſe thereof at her will and 626, 
pleaſure, in caſe ſhe had no iſſue, has given her a fee-ſimple, 


according to what is ſaid by Serjeant Shutti/eworth in 1 Leon. 
283. where the words are the ſame as here; but ſuppoling theſe 
words did not carry a fee-ſimple, yet as ſhe was heir at law, 


the fee deſcended to her upon the death of the teſtator, and ſhe 
having no iſſue, it was never out of her. | 


Againſt this opinion was cited 3 Leon, 71. where the like Latch 9, 134. 
deviſe was only held to be an eſtate for life, with authority to S W. Jones 
diſpoſe of the reverſion; but the court ſaid that caſe was not : Nod. 1396 
law, and that the caſe in 1 Leon. 283. was determined after 2 Lev. 104. 
that in 3 Leon. 71. 1 Salk. 239. 


The word i/ſue in a will is always a word of limitation, and 


makes an eſtate-tail; and ſo does the word children if there are 

none in being at the time of the deviſe, and is a word of limi- 
tation; but if there are children in exiſtence, then it is a word 
of purchaſe. * | 


Gundry J. ſaid Agnes took an eftate-tail and a fee upon con- 
tingency by the will, and had a fee by deſcent; Xing verſus 
Melling, 2 Lev. 58. in point; and Shaw verſus Weigh carried 
it much farther, 2 Stra. 798. Judgment for the plaintiff. 


Thruſtout verſus Bedwell. CM 


1 HE leſſor of the plaintiff died before the commiſſion-day Leffor cf the 


1 of the alliſes; the cauſe was called on, and the plaintiff pon 
was nonſuited becauſe the defendant did not confeſs leaſe, entry ad the lain} 


and ouſter; and now it was moved on behalf of the executor is roaſuited for 


of the plaintiff's leſſor, that the ſuit did not abate by the leſſor's not co, fefing 


death after iſſue joined and before the trial, and that the protho- &. of the leb 


notary might tax and allow the executor his coſts upon the for ſhall have ns 
common conſent rule, - coſts taxed on 

| rs _ the common 
- rule. 


On 


Trinity Term 26 & 27 Geo. 2. . 5 


: 
; 
: 
N 
[ 
j 
| 
1 


E os 


. , , : * 
” ; - 
\ 


5 


"> | Trinity Term 26 & 27 Geo. 2. 


f On che other ſide it was inſiſted that the executor is not 
(EDS, intitled to cofts upon the rule, it being merely perſonal; and if 
TaxvsToOuT there had been a verdict for the defendant he could have had no 
v ' coſts; and there can go no attachment againſt an executor for 
ny non-payment of coſts in this caſe, nor will any action lie for 


coſts in this caſe on either ſide; and of that WW was the 
court. | 


3 ; Michaelmas Term. 
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27 George 2. 


Long verſus Jackſon. C. B. 


. 1753. EBT upon a bond; the defendant craves oyer, and ſets 
5 ee BY out the condition, That whereas A. B. had put himſelf 
Departure. — apprentice to the plaintiff; Now the condition of this obligation 
New matter may is {uch, that if the ſaid A. B. ſhall not run away or depart from 
Tape to his faid maſter PE the time of his apprenticeſhip, then this 
explain or for- Obligation to be void, otherwiſe to remain in full force; and 
if his bar. avers that A. B. did not run away or depart from the eme 
| during the term of his apprenticeſhip. The plaintiff replies 

that A. B. put himſelf apprentice with the plaintiff to ſerve 
him as ſuch from ſuch a day for the term of ſeven years, and 
angns for a breach that A. . departed from his ſervice before 
the end of the ſaid term of ſeven years. The defendant rejoins 
that the agreement between tae plaintiff, defendant, and A. B. 
was, that A. B. ſhould ſerve the plaintiff only for the term of 
five years, and concludes with an averment; the plaintiff 
demurs, aud aſſigns for cauſe that the matter in the defendant's 


rejoinder is a departure from his plea, 


Upon the argument it was objected for the plaintiff, ft, 
'That here is a departure; and 2aly, That the rejoinder ought 


. 


to have concluded to the country. 


Co. Lit. 304. a= For the defendant it was ſaid, as to the firſt objection, That 
although it be true in debt upon a bond where the defendant 
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Michaelmas Term 27 Geo. 2. 


| N 
pleads conditions performed, the plaintiff replies and aſſigns a 
reach, and the defendant rejoins new matters in excuſe, that 
this is a departure; yet it 1s as true that the — may 
introduce new matter in explanation or fortification of his bar, 
and it will be no departure; and this is the preſent caſe, for it 


does not appear by the condition ſet out, or upon the defen- 


dant's plea, for how long the term was to be; and this rejoinder 


is only an explanation or fortification of the bar, and not new 


-matter of excuſe. | 1 


As to the ſecond obj eftion, it was anſwered for the defendant, 


that the plaintiff in his replication diſcloſes new matter, that 
the term was for ſeven years; he might have replied to the 


country that A. B. departed during the term, and then that 
would have come before the jury, whether the term was for 
ſeven years; but not _— done ſo, but introduced new mat- 
ter which did not appear before, the defendant has fully anſwered 
that new matter, and concluded rightly with an averment; and 
cited Vere verſus Smith, 1 Ven. 121. 2 Lev. 5. S. C. as 
directly in the point to this objection; the defendant had no 
occaſion to diſcloſe in his plea that the term was for five years, 
as no mention was made thereof in the condition of the bond. 
The court over- ruled both the objections, and gave judgment 
for the defendant. Serjeant Agar for the plaintiff, Serjeant 


Poole for the defendant. 


Julian verſus Shobrooke. C. B. 


"A CTION, upon a bill of exchange brought by the payee 
againſt the acceptor, who only accepted it in a condi- 
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1753 
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A conditional 
acceptance of 2 


: os . „ bill of exchange 
tional manner, viz. upon account of the ſhip Thetis when in * rad page © ff 


_caſh for the faid veſſel's cargo; and the plaintiff avers in his is a parol ac- 


declaration that at the day when the bill became payable the eptance. 


defendant was in caſh for the ſaid ſhip's cargo. Upon non aſſumpſit 
there was a verdict for the laintiff; and now Serjeant Agar in 
arreſt of judgment objected that the defendant was not liable by 
this conditional acceptance. Sed per curiam, the objection was 


over-ruled; and they ſaid there is a difference between this ſort 


of acceptance when the bill is drawn upon the perſon, and 
where it is drawn upon goods; and it is now ſettled that a parol 
acceptance of a bill of exchange is ſufficient to charge the 


acceptor. 2 Stra. I000, 1152. 
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Anonymous. C. B. 


1753 EBT upon a bond, nil debet, and a general demurrer; 
— it was inſiſted by ſerjeant Draper for the defendant, that 
Nil debet to a , dcbet to a bond was good upon a general demurrer, and was 
bond is dad og 2 only a jeoffail and matter of form, that after a verdict it would 


| 2 * make a final end between the parties, let the verdict be which 
Dy way it will. Sed per curiam, It is _— upon a general 
- demurrer, though perhaps it might be helped after a verdict. 
Judgment for the plaintiff. i | 
Bell verſus Simpſon. C. B. 
An award EBT upon an award, whereby it was awarded that 
Lu, wn Simpſon ſhould pay Bell 221. and that they ſhould give 


* mutual releaſes of all actions and demands until the date of the 
ſaid recited bond of arbitration. In arreſt of judgment after a 
verdict it was objected by Seijeant Poole for the defendant, that 
it does not appear in the declaration; or in any part of this 
record, that there ever was any bond of arbitration, fo that it 
is impoilible to fay till what time this award makes an end of 
matters in difference between the parties, and for any thing that 
appears this might be a parol ſubmiſſion. Curia: The efen- 
dant has pleade ao award; the plaintiff has replied, and aſſigned 

a breach for non- payment of the money; this might have per- 
haps been a good objection at the trial, but after a verdict we 
will ſuppute that the arbitration-bond was ſhewn at the trial, 
and was agreeable to the releaſe; ſo there muſt be judgment for 
the plaintiff. Serjeant Wille for the plaintiff. 1 
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27 George 2. 


Everall ver/us Maſon a priſoner. Q By 


EBT upon a judgment; the defendant appeared by at- 1754 
torney and pleaded nul tiel record, and iſſue thereupon — 
quod habetur tale recordum;, the plaintiff ſigned * for If a priſoner | 
non-payment for the iſſue; and now it was moved to ſet it aſide, In Und 
for that a priſoner is not obliged to pay for the iſſue book; but to pay for the 
by all the Secondaries then in court it was reported that the iſſue; enen 
practice is, where a priſoner appears by an attorney he ſhall pay ir Þ* es 
for the iſſue, or judgment may be ſigned; otherwiſe it is where 

he appears in perſon. Curia: If this had been an iſſue to the 

country we would have ſet aſide the judgment upon paying the 

coſts of the motion, and for the iſſue; for we will not let final 

judgment go where the merits have not been tried, and where 

the plaintiff cannot ſuffer any inconvenience by any affected 

delay, and here he has the defendant's body in priſon; but as 

this is debt upon a judgment, there is no doubt but there is ſuch 

a judgment, ſo there is nothing of merits to be tried, and the 

judgment muſt ſtand. 8 


| Simmons Vicar of Kendall ver/us Langhorne. C. B. 


EBT upon a bond; the defendant craves oyer thereof, Debt on bond to 
and ſets out the condition: Wherezs the inhabitants of fave harml-ts 


8 , 1 ** from expences 
Selſide have threatened to ſue Ne for nominating IVilliam bs reaſon of 


Langhorne to be curate of Sel/ide chapel in the pariſh of Ken- naming one to a 


dall: Now the condition of this oblization is ſuch, that if the curacy, or from 


above-bounden William Langhorne ſhall fave harmleſs and in- eee * 


demnified the ſaid Thomas Simmons from all damages, expences damnificatus; 
and ſums of money, which the faid Thomas Simmons or his plaintiff replies, 


executors ſhall be obliged to pay by reaſon of the ſaid Thomas ji M805 tor 


Simmons's making ſuch nomination, or ſhall ſave him harmleſs was obliged to 
and indemnified from all ſuits, &c. by reaſon thereof, or, &c. pay ſuch a ſum 


then this obligation to be void, otherwiſe, &c. and pleads non di feaſon of 


* ſuch nomina- 
tion, but does 


damnificatus; 


not ſay how he was obliged; and well enough. 


—— r . nds 
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damniſicatus; the plaintiff | replies, and aſſigns for breach that 


he was obliged to pay and did pay ſo much money by reaſon of 
ſuch nomination of Thomas Langhorne to the ſaid curacy of 
Selfide; the defendant demurs generally, and the plaintiff joins 
in demurrer. 


It was objected by ſerjeant Poole for the defendant, that the 


replication is not iſſuable; that the breach aſſigned is ill, becauſe 


the plaintiff only ſays he has been obliged to pay, and did pay 


ſo much money by reaſon of ſuch nomination of Langhorne to 


the curacy, but does not ſay how he was obliged to pay it, 


whether by ſuit, or how, and the condition is to fave him 
harmleſs from ſuits; and cited Cro. Car. 363. Bro. tit. (on- 


dition, pl. 36. 2 Bulſ. 115. Reeve verſus Harris. 2 Vent. 


261. Lutw. 470. 1 Brown's Entr. 194. Tomſon's Entr. 
145. Winch Ent. 271, 375. 2 Saund. 81. 1 Faund. 114. 


On the other ſide it was anſwered hy ſerjeant Draper, that 
ſince all the caſes cited the fat. 4 & 5 Ann. for amendment of 
the law was made, and if the breach be ill aſſigned, it is only in 


form not in ſubſtance, and this is upon a general demurrer; but 
he inſiſted the breach was well affigned and iſſuable, for where 


the condition is in the disjunctive, as it is here, if any one 
breach be aſſigned, that is ſufficient; and here it is aſſigned in 
the very words of the condition, That the plaintiff was obli; 
to pay and did pay ſo much money by reaſon of ſuch nomination 
of Langhorne to the curacy; and there is no occaſion to ſay 
how he was obliged to pay it, whether by ſuit in Chancery, 
(which was the truth) or how otherwiſe. 


Curia The objection ought not to prevail, for this is onl 
matter of form; but if it was a matter of ,ſub/fance, the breach 
is well enough aſſigned and iſſuable, and it might be tried by 
the country whether the plaintiff has been damaged by reaſon of 
the nomination to the curacy. Judgment for the plaintiff per 


tat cur”. 


In Hilary vacation Mr. Juſtice Gundry died upon the weſt- 


ern circuit, and Lord Chief Juſtice Lee died at London about 


the ſame time. 


Eaſter Term. 


27 George 2. 


HIS term began upon the firſt day of May; upon the 1754. 
| ſecond of Aay Sir Dudley Ryder, Knt. the Attorney x 

General, and the honourable Henry Bathurſt, Eſq; were called 

to the degree of ſerjeants at law, and the ſame day kept their 

feaſt in Lincoln's Inn hall; the former was appointed Lord 

Chief Juſtice of the King's Bench, and the latter a Juſtice of 

the Common Pleas, and took their places in the reſpective courts 

on Monday May 6, 1754. | | 


Roe of the demiſe of Jeffereys & al' verſus Henry 
Hicks Mil & al. C. B. 


FE JECTMENT; verdict for the plaintiff ſubject to the A 8 
4 L opinion of the court upon this caſe: gps efereys Dany mon 
ſeiſed in fee of the copyhold lands in = ion Oh he held ory wie" 
of the manor of Higtoell, whereof the defendant Sir H. Hicks fore admittance, 
is lord) by his will dated in October 1746, deviſed the ſame in = m—_ 3 pn 
fee to Elizabeth Feffereys, and ſurrendered the fame to the uſe _ N dut 

cf his will; that upon the 19th of March 1752. Elizabeth deſcend to the 
Feffereys was tried and convicted for the murder of the teſtator, 2 med 
and was afterwards hanged; that the teſtator died ſeiſed, and pps 
Eli. Feffereys was never admitted tenant, nor ever did any 

act to thew ſhe was the lord's tenant; that Sir H. Hicks never 
entred, but the homage preſented the attainder of Elix. Feffe- 

reys, and the premiſſes in quetizon have been granted to the 
defendants, as being forfeitzd t» the lord by tne attainder. 

The leſſors of the plaintiff claim, one as heir at law to the de- 

viſor, and the other as heir of Eli. Jeffereys, and the defen- 

dants as lord of the manor and purenaſors under him. Three 
queſtions were made upon this caſe, 1/7, Whetaer the lauds 

were forfeited to the lord; 2dly, Whetacr the ſurrender to the 

uſe of El:z. 94080 did not prevent the deſ2ent to the teſta- 

tor's heir at Jaw; and 34y, Whecher the actainder did not 

hinder the deſcent to her heir. 


But upon the argument, the three queſtions were reduced to 
one, to wit, Whether Miſs Fefereys by the will and ſurrender 
had ſuch eſtate or intereſt in the premiſſes as ſhe could forfeit to 
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the lord of the manor, for if the had not, either the heir of the 
deviſor, or the heir of Miſs Feffereys, will have title. TT” 


It was argued by Serjeant Willes for the plaintiff, that the 
heir at law of the deviſor had title, and that nothing was ever 
in Miſs Fefereys, and that by the ſurrender alone without 
admiſſion ſhe never was tenant to the lord either in law or in 
deed; and that before admiſſion a purchaſer of copyhold lands 
cannot bring an ejectment for them, as an heir who is in by 
deſcent may do; and the reaſon is, becauſe the admiſſion of the 
anceſtor is, in law, conſidered as the admiſſion of the heir to 
many purpoſes, but the admiſſion of the ſurrender or 1s not the 
admiſſion of the ſurrenderee, and the ſurrenderee cannot do any 
legal act before admiſſion; there never was any privity between 

Feffereys and the lord, ſhe never had any eſtate in the 
lands, and it is abſurd to fay ſhe forfeited what ſhe never had; 


the eſtate deſcended to the deviſor's heir, who, in ſuppoſition of 
law, was the tenant to the lord immediately upon the death of 


the deviſor. Cro. El. 349. Yelv. 144, 145. 2 Bulſt. Ford 
verſus Hoſkins. "Theſe caſes prove that the ſurrenderee hass 
neither jus in re nor ad rem before his admittance. ' 
For the defendants it was admitted b ſerjeant Prime, that if 
Miſs Jeffereys had nothing in her, neither jus in re nor ud rem, 
ſhe certainly could forfeit nothing. But he inſiſted that upon 
the death of her uncle the deviſor, and before her attainder, ſhe 
had a capacity to take under the will and ſurrender, . and had a 


right to be admitted tenant, although ſhe would have forfeited 1 a 


upon being convicted; for a perſon may have a capacity to take, 
though not to hold, 1 J. 2. a. b. and a perſon inc 


for the benefit of the lord. 


4 


haut it is objected ſhe was never admitted, and ſhe could not 
be tenant without it. In anſwer to this ſhe certainly had a right 
from the inſtant the deviſor died, and after admittance could ** 


recover the profits and rent from the time of his death; and to 


ſay the heir ſhall have the profits until the deviſee ſhall be ad- $ 8 


mitted is very ſtrange. Miſs Feffereys certainly had jus ad rem, 


for upon the will and ſurrender the lord was bound to admit her 1 i 


upon that title. 


5 Suppoſe a ſurrender be made to the uſe of J. S. and Wen 3 | 


receives the ſurrender, but refuſes to hold a court to admit J. S. 
and inſtead thereof caters and takes the profits, the ſurrenderee 
i ſhall upon this title maintain an ejectment againſt the 

without any admittance, for the lord thall not take advan- 
ta 


of his own ver 


and J heard no caſe cited to ſupport it; ideo queare.) ' 
| | | | Upon 


able to 
take for himſelf ſhall be capable and preſumed to take for the = 
benefit of the crown, ſo may Miſs Feffereys be preſumed to take 


tage z this could not be, if there was no A 
title in a ſurrenderee before admittance? ; (this was ſaid arguendo, | 


V. Whos þ te ood 


—_— ä L 36. 4 


% Vd AT OO & Abs 


* Eaſter Term 27 Geo. 2. 


1 Upon the death of the deviſor before the attainder the heir at 
law could not have maintained an ejectment, unleſs Miſs Fefz- 
reys in the lord's court had firſt refuſed to accept, and be ad- 


mitted tenant. 


Berneford verſus Packington, 1 Leon. 1. he cited as a caſe 
in point; where the grandfather of the plaintiff died ſeiſed in 
fee of a copyhold, ating a widow who was admitted to her 
free-bench of the whole the cuſtom, and a ſon A. who in 

is mother's life was convicted of felony; and this was held to 

a forfeiture, though H. was never wand, and though the 
lord could not ſeiſe during the widow's life. 


Curia : The ſingle queſtion is Whether if a man ſurrenders 
a copyhold to one who is attainted and hanged before admittance, 
the lands ſhall be forfeited to the lord, 


Miſs Feffereys never entred, never was admitted, nor ever 
did any act to ſhew ſhe was tenant; and a ſurrender and admit- 


tance make but one conveyance, ſo how could the right heir 


loſe the eſtate ? 


It is faid for the defendant, it is otherwiſe in the caſe of the 


heir who is in by deſcent, and that he can bring an ejectment 
before admittance; this is very true, but a ſurrenderee cannot. 


It is ſaid that a ſurrenderee may recover the meſne profits from 


the time of the ſurrender; that is true, after he is once admitted; 
and fo may a feoffee from the date of -the feoffment after live 
and ſeiſin, and a bargainee after inrolment ; the reaſon is, d 
they are conſidered as one conveyance. 


A will and ſurrender to the uſe theredf would not be ſufficient 


do maintain an ejectment againſt the heir at lac. 


If the lord was to accept a ſurrender, and the ſurrenderee 
enter thereupon, and afterward the lord was to diſſeiſe him 


before admittance, an action lies againſt the lord, becauſe he 


ſhall not take advantage of his own wrong. 
As to the caſe 1 Leon. 1. the anſwer to it 1 that the heir at 


law was in of his reverſion, which differs totally from this caſe. 
The eſtate upon the death of the deviſor deſcended to his heir, 


who is the plaintiff's leſſor in the firſt demiſe, and he muſt be 


= 


_ conſidered in law as tenant to the lord until ſomebody elle be 


admitted. 


In the caſe of a deviſe of a copyhold nothing velts in the 


deviſee or ſurrenderee, nor in the lord, and until admittance the 


ET | _ eſtate 


2, ”; 


* 5 


8 8 2 ' 


I eſtate in law is in the ſurrenderor. The will may be quite laid 
2 oy out of the caſe; for as to a copyhold it is conſidered only as an 

Rox appointment, and there need not be three witneſſes to it; but 
3 admittance is as neceſſary to a ſurrender, as inrolment to a 
Ce. Eis. bargain and ſale, or livery to a feoffment. | 


-- 


Wil. Rep W. The whole court inclined to give judgment for the 
45 plaintiff upon this firſt argument, but gave no abſolute opinion. 
Adjaurnatur. Vide Poſt. 0 


. 
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| Roe of the demiſe of Jeffereys & al' verſus Hicks F 
KK Gre / 


; 1754. | HIS cafe was argued a ſecond time this term, when the 
F court was ſtill of opinion for the plaintiff, That Miſs 
80 8 F had no legal intereſt in the eſtate, ſo could have no 

b 75 remedy to recover it, and having no legal jus in re nor 
= rem C d not forfeit any thing. + 5 5 f 


E Waldock verſus Cooper. C. B. 


In a baſe court * RIT of falſe judgment brought by Waldoct againſt i 
CT. Cooper upon a judgment in the borough court of 
the goods were Ayleſbury 3 Cooper being plaintiff below, ' declares that 1Valdock i 
fold and deliver- was indebted to him at Ayleſbury for divers goods (old and deli- 
ed within the vered by him to Maldoct, (not ſaying that they were fold and 
Well as that the delivered there, or within the juriſdiftion), and being ſo | 
defendant pro- indebted, he the ſaid Faldock promiſed within the juriſdiction i 
miſed within it. to Pay 3 upon non aſſumpſit, there was a verdict and judgment 
| for the plaintiff below; and now it was objeCted, that the 
Aeclaration does not alledge that the goods were ſold and deli- 
vered within the juriſdiction, but only ſays that JYaldock was 
. ; 3 | : : indebted, 


a dr W ww. a. 


f — 


:ndebted, and promiſed at Ayleſbury within the juriſdiction. 

1 Sqund. 73. 2 Lev. $7. 2dly, It was objected that the 

judgment was wrong, which is, that the plaintiff below ought 

to recover, whereas it ought to be, That he do recover, in the 
f 


preſent tenſe. Curia: If there were no precedents to the 
contrary we ſhould be deſirous to help this judgment after a 


verdict, but we cannot do it againſt ſo many precedents; fo the 


judgment muſt be reverſed. And V. B. Both the objections 
were held to be good, and either of them ſufficient to reverſe 
the judgment. Eo | | 


Michaelmas Term. 


28 George 2. 


* 


Rex verſus Serjeant Mead K al'. Plea—Roll 56. 
T 7 Nine 18 


s 


A which were levied and ſuffered in this court tempore 


Bower in Eſſex, which ought not to have been done, ſuch 


Writ of diſceit to reverſe or ſet aſide a fine and recovery i | 1754. 


17 
. 


2 . 


War beck 


Vs 
Coor zn. 


8 i — 
— 


* 


7. 2. of lands held in antient demeſne at Havering atte Writ of diſceit 


to ſet afide a 


fine and recove - 


lands being only pleadable by writ of right cloſe, in the court ry of lands in 
of antient demeſne; the defendants confeſs the declaration and antientdemeſne. 


= writ of diſceit to be true by their plea, and the A 

= General, who ſues for the King, remits the damages; and 
now Serjeant Poole for the King moved for judgment, and had 
a rule to ſhew cauſe, which was afterwards made. abſolute: 


* 
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| Pendock of the deviſe of Mackender verſus Macken- 
| der. C. B. | 
20 ls is an ejectment for lands in Kent; the ſubſtance of 


the caſe reſerved at the aſſiſes for the opinion of the 
Ore convifted court is ſhortly this: That F. M. being ſeiſed of the lands in 


of petit larceny queſtion, by his will executed in September 1750. deviſed the 
- and whipt can- 


g. lands to the defendant; that there Bok three witneſſes to the 
omg . 2: will, viz. Thomas Turner, 7 2 Fe ery, and another; that 
crime and not Jo. Feffery, one of the witnefles before the time of atteſtation 


| the puniſhment thereof, was indicted, tried and convicted for ſtealing a ſheep, 


man infamous — nas. - 
miment of whipping. $A 


| The plaintiff claims as heir at law to the — das al = 
. therefore the ſingle queſtion is, whether one convicted Jad = 
__ whipped for petit larceny be a Re 3 * the AM 


- Ratute of Wands and perfuries. SEE > | 
oy „Ader three arguments at the phe the aide! colts: oe 


clearly of opinion that Foſeph Fe ry was not a competent 
= nk and laid i it — a Eu that it is the crime that 
| creates the infamy, and takes away a man's competency, and 
not the puniſhment for it; and it is abſurd and ricatousto Y 
ey is — . creates: s the mw SE 


N r ee, pee competency as a witnels ; but ts 

caſe (amongſt many that o be be put) to ſhew this. 18 very 
abſurd notion, is ſufficient: If a man was convicted upor; the 
flat. 4 W. & M. againſt deer-ſtealing, there is a penalty of 
© to be levied by diſtreſs, and if he has no diſtreſs, he is to 
t in the + Reid ; ſo that if the pillory be infamous, the 
Fe” on convicted (according to this notion) will be , 4 he 

| 8 but i . * eee 


* * 25 
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In the preſent caſe both the crime and puniſhment are infa- 1755. 
mous; and he that ſteals a penny has as wicked a mind as ne 
that ſteals a larger ſum, if not a more wicked mind, for he has Pzxvocz 
the lefs temptation; petit larceny is felony, 1 Hawk. 95. . yg. 
36. And no caſe has been cited where a perſon' convicted * 2 | 
thereof was ever admitted to be a witneſs. Judgment for the 2 Hale 23. 


plaintiff per totam curiam, . —— > Ha i LEA . 
| Armſtrong of the deviſe of Neve ver/us Wolſey. C. Z. 


JECTMENT,, tried at Mrwich before Parker Ch. Baron, 8 
who reſerved this ſhort caſe for the opinion of the court. 
A. B. being in poſſeſſion of the lands in queſtion levied a fine 
ſur conuſans de droit come ceo, &c. with proclamations to the 
conuſee and his heirs, in the 6th year of the preſent King, | 
without any conſideration expreſſed, and without declaring any Z ny 
uſe thereof; nor was it proved that the conuſee was ever in 


Bo that the ſingle queſtion is, whether the fine ſhall enure to A ae lee 
the uſe of the conuſor or the conuſee; and after two arguments 5 — r 
the court was unanimons, and gave judgment for the plaintiff, uſes declared 


Curia In the caſe of a fine come ceo, c. where no uſes — : 
are declared, whether the conuſor be in poſſeſſion, or the fine * 
be of a reverſion, it ſhall enure to the old uſes, and the conuſor | | 
ſhall be in of the old uſe, and although it paſſes nothing, yet 
after five years and non- claim it will operate as 2 bar. "ES. 
3 : And in the caſe of a recovery ſuffered, the fame ſhall enure - 5 5 8 
to the uſe of him who ſuffers it (who is commonly the vouchee) . 


his heirs general; and although before the recovery he was 
ſeiſed ex parte maternd, yet afterwards the eſtate will defeend © ] 
to his heirs ex parte paternd, as was determined in Martin OE EY, 
verſus Strachan ante. Sed vide that caſe-2 Stra. 1179. 


In the eaſe at bar, the antient uſe was in the conuſor at tea 


1 


time of levying the fine; and it ſeems to have been long ſettld 


before this caſe, that a fine without any conſideration, or uſes _ 7 ne 5 5 
thereof declared, ſhall enure to the antient uſe in whomſoever 
it was at the time of levying the fine; and as it was here in the 


- conuſor at that time, the judgment muſt be for the plaintiff. 


—— 4 \ 

- by b * | x 3 1 

— 7 
. | Ws 


Anonymous. CV. 


1 1755 THIS was an action for a ſurgeon's demand, and in every 
———— count in the declaration it was laid to be for curing the 
A declaration of ꝗcfendant of the foul diſeaſe; the court expreſſed great diſplea- 
= ſurgeon for ſure that ſuch language was uſed in a declaration when there 
curing the foul guag 3 . - 

dileale ought to was no occaſion for it, and intimated their deſire that whenever 


de e «for the like ſcandal is inſerted in a declaration, that ſomebody would 


move to ſtrike the words out, and to refer it for ſcandal and 


impertinence, and that they ſhould direct the prothonotary to 


tax exemplary coſts; that the rule for referring ſcandal, &c. 
- ought to be the ſame at law as in equity; and they remembered 
350/. coſts taxed in Chancery for ſcandal. Ho, 


Baldwin verſue Tudge. C. B. 


An amerciament FE BT for an amerciament in a court baron againſt a 
of a freeholder freehold tenant of the manor ; upon nil debet, it appeared 
muſt be affeered . pon 72 N 
| by freeholders of In evidence at the trial at Moregſter before Mr. Juſtice Clive 
the mano, or by an entry upon the court rolls that the defendant was amerced, 
OLIN not lie ad that the ſame was affeered by two affeerors, whoſe names 
1 were ſet down there; but it was objected that it did not appear 
in proof that the two affeerors were frecholders of the manor; 


and that point was reſerved for the opinion of the court. 


|. After argument at the bar by Serjeant Prime for the plain- 


tiff, and Serjeant Willes for the defendant, the whole court 
were clear of opinion that an amercement of a freehold tenant 


in a court baron muſt be affeered by his peers, that is to ſay, 
by ee tenants of the manor ; and founded ay tie upon. 


agna Chart. c. 14. and F. N. B. 8vo. Moderata miſeri- 
cordia, fol. 185. whereby it appears that the affecrmeat ſhall 
be per probes & legales homines de vicmeto, which means per 
pares de wicineto, and none can be peers of a freehold tenant 
but a freehold tenant of the ſame manor in this particular caſe ; 


 Fitzherbert was a very great lawyer, and the cleareſt writer in 


the law; and where he ſays, that by the ſtatute of Magna 
Charta every amerciament in a court baron ought to be affeer- 


ed by two tenants of the manor; he muſt mean freehold 
tenants, for they are properly the tenants cf the manor ; for the 
court baron at common law is the freeholders, court, of which 
they are the ſuitors and judges; .and when all the frechold 
tenants are gone except one, the court baron is gone too. 
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| W afterwards upon application he certified out of court. The out of court. 


4 


And therefore, as it did not appear that the amerciament ſet 1955 | 

upon the defendant was affeered by his peers, they held that 
this action did not lie, and gave judgment for the defendant. Bartow 

: | x h ; „ 

N Probi & legales homines de vicineto, muſt be taken and TO "68 5 
conſtrued ſecundum ſubiectam materiam; they may mean the 3 
freeholders of a manor, or of a county, Sec. S | 

_ Eaſter Term © IRA 
Ns Kage 28 George 2. e 


"of Ford verſus Parr & al. C. B. 


TVRESPA SS, tried at ni prius before Mr. Juſtice 1755 
Foſter, who omitted to certify in court at the trial tba... 
the treſpaſs was wilful and malicious upon the fat. 8 & g JF. A judge of nif 


3. c. 10. in order to intitle the plaintiff to full coſts; and bei der cots ; 6 


| queſtion now was, whether the Judge had power to certify out 

of the court of niſi prius, Per curiam, The certificate is 
void, and contrary to the ſtatute, which enacts that it ſhall be 

made in open court at the trial. „ 


Law qui tam venſus Crowther. C. B. 
Hi defendant moped to lead mi debet: tw e We tie. a 5. 


and 2dly, a recovery as to the ſecond count; but Anne _ _ 
curiam, The flat. 4 & 5 Anne for pleading double does not * e 
extend to gui tam actions; and this has been oſten refuſed here 


as well as in B. R. © 


j 


1755 
* i 3 
8 What deed ſhall 
amount to a 
covenant to ſtand 
ſeiſed to uſes. 


Trinity Term 


28 & 29 George 2. 


Doe on the demiſe of Milbourne & ux verſus The 
purchaſers under the aſſignees of a commiſſion of 


bankrupt awarded againſt George Simpſon. C. B. 


N ejectment of lands in Northumberland, the following 
1 caſe was made at the aſſiſes for the opinion of the court. 


George Simpſon being ſeiſed in fee of the lands in queſtion, 
in conſideration of a marriage to be had between him and Ann 


Storey, by indenture between him the ſaid George Simpſon of 


the one part, and the faid Ann Storey and William Storey of 
the other part, gives, grants, enfeoffs, aliens and confirms to 
Ann Storey and Willian Storey and their aſſigns the lands (in 
queſtion) then in the poſſeſſion of George S er habendum 
to the uſe of the ſaid Ann Storey for life, remainder to the heirs 
of her body begotten by the ſaid George Simpſon, who cove- 
nants that the lands ſhall remain to the ſaid uſes clear of all 
charges: the marriage took effect, George Simpſon afterwards 
became bankrupt, and the aſſignees ſeiſed the and ſold it 


to the defendants, as taking this deed to be void in law; or if 


it was not void, that George Sta. was ſeiſed in tail by it. 


After argument at the bar by ſerjeant >. - for the plaintiff 


(9p claims under this deed), and ſerjeant Prime for the de- 


the whole court, that it ſhall operate as a covenant to ſtand 


endants, it was reſclved by the whole court that this deed 
cannot operate as a bargain and fale, becauſe no pecuniary 
conſideration was paid, nor as a releaſe, becauſe there was no 
leaſe for a year, nor were the grantees in poſſeſſion; nor as a 


feoffment, becauſe there was no livery and ſeiſin; and therefore 
the ſingle queſtion was, whether it ſhall not operate as a 


covenant to ſtand ſeiſed. 


And although it was objected that there wants a conſideration 


of blood between the covenantor and William Storey, and that 
it ſeemed to be the intent of the parties that the deed ſhould 
operate as a common law conveyance, yet it was reſolved by 


ſciſed, 
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Trinity Term 28 & 29 Geo. 2. | 23 


ſc iſed, whereby an eſtate in ſpecial tail is clearly in the ſaid Aun 1755. 
Storey; and George Simpſon (who is now dead) had only an 
eſtate for life by implication with a reverſion in fee; and — Don 
faid that judges had been a/?ut; to conſtrue deeds to take effect ton. 
according to the intent and meaning of the parties, ut res ; 
maris valeat quam pereat. 2 Inft. 672. Hob. Shep. Touch. 
| 87, 1 Tutto. 782. 1 Mod. 175. 1 Vent. 137. 2 Lev. 
213. 3 Lev. 370. Garth. 2 Stra. ga 8 


Judgment for the plaintiff. 


- Biddulph, Eſq; verſus Ather. C. B. 


A ROVER for a ſloop, upon Not guilty, was tried before Two allowances 
Mr. Juſtice Wilmet at the laſt affiſes for the county of in ehre, and a | 
Suſſex. Upon a motion for a new trial the judge certified, that 3 
tie plaintiff's title to the ſloop was, that he is lord of the manor years fince, are 
of Lancing in the county of Suſſex, and being ſo, is entitled not concluſive 


by preſcription to all wreck of the ſea thrown upon that manor, may * | 


and that the ſloop for which this action is brought was wrecked years laſt paſt to 


u at manor. have wreck of 
pon that mano e gg 


And to prove his preſcriptive right, the plaintiff by court 
rolls and parol evidence proved that the lords of the manor of 
Lancing had taken and enjoyed wreck thrown upon that manor 
from the 23d day of April 1663. until the time of bringing 
this action without any interruption. | 


For the defendant (who is bailiff or ſervant to the Duke of 
Norfolk, and ſeiſed this floop as wreck on behalf of his Grace) 
it was inſiſted that the Duke of Norfolk was intitled to 
wreck thrown upon any lands lying within the rape or barony 
or honour of Brambre in the county of Suſſex; and it was 
proved that the manor of Lancing hes within the hundred of 
1 Which lies within the rape, or barony or honour of . 
rambre. 5 | . N 


It was alſo proved for the defendant by records, that at a 
= court of eyre held at Chichefter in Suſſex in the 7th year of 
King Edt. 1. Adam de Bavent claimed free chaſe in his 
= manor of Rocking, and wrecks of the ſea. in his manor of Hay, 
which liberties he and his anceſtors had enjoyed time immemo- 
rially; and it was found by the jury that he and his anceſtors 
had and ought to have free chaſe in his manor of Rocking, and 
that he and his anceſtors never had wrecks of the ſea, nor 
ought to have in his manor of Hay, ed quad Domini Barones- 
de Brambre ſemper ibidem & alibi per totam Baroniam 
"prediftam ea libertate uſi fuerunt & eam habere debent, and 
therefore as to the wreck of the ſea he was amerced for his 
falſe claim, | Dn | F 5 
8 


* 
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: It was alſo proved for the defendant by record, that at the 


ſame court Nigel de Brock and Hugo de Buſey claimed wreck 
of the ſea in their manors of Lancing and Kung ſton near 
Shoreham, and that they and their anceſtors had time immemo- 
rially uſed the ſaid liberties, and it was found by the jury quod 
prædicti Nigellus et Hugo nunquam utebantur prædictis liber- 
tatibus, nec wreccum illud habere debent ſed Dominus Williel- 
mus de Breuſe illud wreccum habere debet fi acciderit per 
cofteram maris in Rape de Brambre, ideo conſideratum eft quod 
prædicti Nigellus & Hugo de catero non habeant prædictum 
wreccum, ſed quia illud clamabant ſint in miſericordia pro falſo 
clamore. : | | ; 


It was likewiſe proved for the defendant by record, that in 
the 7th year of Edw. 3. John Odrich and ſeveral others were 
attached to anſwer John de Mowbray quare cum ipſe dominus 
bonoris de Brambre exiſtat, idemg; Johannes de Mowbray 
habeat & ipſe & anteceſſores ſui domini honoris prædicti a 
tempore quo non extat memoria hucuſq; habere conſueverunt 
infra honorem prædict toreccum maris & quicquid ad bujuſmodi 
coreccum pertinet, prefati Jobannes Odrich (and many other 

erſons) took and carried away divers quantities of goods caſt 
* the ſea upon the land at Hone, Worthyng, Lancing, Penat, 


Shoreham and Kyneſtsn within the honour of Brambre, and 


which ought to belong to the ſaid Fohn de Mowbray as wreck; 
and upon. Not guilty pleaded, the jury found, that ſeveral of 
the defendants in the pleadings mentioned were guilty of taking 
and carrying away the ſaid wreck to the plaintiff's damage of 
I100/. and judgment is entred againſt them for the ſaid 1000. 


Then Mr. Juſtice Wilmot further reports, that it was inſiſted 


for the defendant at the trial that theſe three records proved that 


the uſage ſet up by the plaintiff muſt have commenced within 
the time of memory, ſince the reign of Richard the firſt, and 
that therefore the plaintiff's preſcriptive right aimed by him 
vas defeated, and that he (the Judge) ought to have directed 
the jury to find for the defendant, 


But upon the trial (ſays the Judge) I was of opinion, and 
did deliver it as my opinion to the jury, that the records pro- 
duced were not concluſive, but were matter of evidence to be 
left to their conſideration; and unleſs the aid records are con- 


cluſive, I think the verdict was agreeable to the evidence which 


was for the plaintiff, damages 50/, 


Upon this motion for a new trial, the court ordered this 


| Cauſe to be ſet down in the paper to be argued ſolemnly: and 


now it was inſiſted by ſerjeant Prime for the defendant, that 


. 


theſe records of judgments or determinations in eyre, and judg- 


ment in treſpaſs being in proper courts, having competent 
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Trinity Term 28 & 29 Geo. 2. 


kb of the matter in queſtion, are concluſive evidence 


for the defendant, and that the Judge was miſtaken in his opi- 


25 
1755. 


nion and direction to the jury, and ought not to have left the B:y>vrrn 


matter to the jury in the manner he did, but ſhould have 
directed them to find a verdict for the defendant; and for this 
purpoſe he cited Carth. 225. 1 Salk. 290. 2 Stra. 960, 961. 


and ſaid, . that the records given in evidence in the preſent 

ſeemed to him ſtronger than a ſentence in the ſpiritual court in 
the caſe of a marriage, which is always holded to be conclufive. 
If a vicar's endowment be within the legal time of memory, 
the parſon cannot preſcribe againſt it though he has antient 
uſage of his ſide in proof, Moor. 761. pl. 1055. 2 Rol. Abr. 


269. p. 17. 


On the other ſide for the plaintiff it was inſiſted by ſerjeant 
Willes, and reſolved by the whole court, that neither theſe two 
allowances in eyre, nor the judgment in treipaſs, were conclu- 
five; and ſome of the Judges (doubted whether they were any 
evidence at all; but all agreed that uſage for the plaintiff for 
92 years laſt paſt, was much ſtronger proof of the plaintiff s 
right, and the whole was fit to be lett to the jury; and they all 
faid the jury and the Judge had both done right. 


They admitted that a ſentence in the eccleſiaſtical court, in 
a matter whereof they have the ſole cogniſance, is concluſive 
evidence, and parol evidence ſhall not be received againſt it; 
but that is, becauſe that court hath the ſole cognifance thereof; 
and that an endowment of a vicar deſtroys the preſcriptive right 
to tithes in the parſon; but that the preſent records were no 
more concluſive than an inquiſition pot mortem, or a verdict 

in many caſes) touching the ſame matter, which is often res 
inter altos ata, as in the action of treſpaſs - by Mowbray, it 
might perhaps be brought by the perſon then in poſſeſſion 


againſt perſons who were mere wrong-doers for any thing that 


appears; and in pleading an allowance in eyre, true way 


per Holt C. J. is to alledge an immemorial uſage, and then 
alſo to produce the allowance in B. R. or in eyre. 1 Salk. 184. 


Rule to ſhew cauſe why a new trial ſhould not be granted 
was diſcharged, and judgment given for the plaintiff, 
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Trinity Term 28 & 29 Geo. 2. 


Farmer of the demiſe of Earl ver/ys Rogers. C. B. 
IN ejectment the following caſe was made for the opinion of 
3 4 the court, viz. A. B. by died indented mortgaged the lands 
A ſurrender of a jn queſtion to C. D. for 500 years, with a proviſo that the term 
_ ſhall ceaſe and be void upon payment of 500/. and intereſt upon a 
. certain day; ſometime after the day limited for payment thereof 
deed, or ſealing, A. B. paid to C. D. all principal and intereſt due to him upon 
| 3 duty this mortgage; A. B. is dead, and Earl, the leſſor of the 
1 5 plaintiff, as his heir at law, has brought this ejectment againſt 
the defendant, who has got the ſaid mortgage deed in his 

hands, and is in poſſeſſion of the premiſſes: at the trial the 

| defendant produced this deed, upon the back whereof there is 

this indorſement in writing without any ſeal or ſtamp to it, v:z. 
Received this—day of March 1738. (being after the day 

« limited by the proviſo) of A. B. ſo much money for all prin- 

«.cipal money and intereſt till this day; and { do releaſe the 

« {aid A. B. and diſcharge the within mortgaged premiſſes from 

« the term of 500 years,” ſigned by C. D. the mortgagee. 

That the defendant at the trial did not prove that he had any 

intereſt in the term, but inſiſted it was {till ſubſiſting, and that 

poſſeſſion was ſufficient againſt the plaintiff, who mult recover 

upon the ſtrength of his own caſe. | | 


This caſe was argued twice; the firſt time in Michaelmas 
term laſt by ſerjeant Mynne for the plaintiff, and ſerjeant 
Draper for the defendant; the ſecond time by ſerjeant Prime 

for 8 1 and ſerjeant Willes for the defendant, in Eaſter 
term 0 | | 


It was argued for the plaintiff that the term is not ſubſiſting, 
but is ſurrendered by the memorandum on the back of the 
mortgage deed. That a ſurrender of a term at common law 
might have been by parol without a deed. Perk. Surrender, 
ſec. 583, 584. and that whether the term was created by deed 
or not, Perk, ſec. 607, 608. Cro. Eliz. 488. That the 
word ſurrender is not neceſſary to make a ſurrender, but an 
other words tantamount will be ſufficient; as if leſſee for life 
ſay to the leffor, that he grants that he ſhall enter into the land, 
and that he is willing that he ſhall have the land. 2 Ro. Abr. 
497. H. pl. 1. 498. pl. 2. Theſe authorities ſhew that at 
common law a term for years, whether created by deed or not, 
might have been ſurrendered by parol without deed, and that 
words which are not ſo ſtrong as the words releaſe and diſcharge 
in the preſent caſe, ſnhall amount to a ſurrender. 


240% It was contended for the plaintiff, that the ſtatute of 
frauds and perjuries had not ſo much altered the common law, 
| | but 
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Trinity Term 28 & 29 Geo. 2. Tp > 
but that leaſes for long terms of years may be ſtill made without 1755. 
deed, by writing, and the fame may be ſurrendred by a note Coy 
in writing, without 2 deed; and a ſeal is not neceſſary to this Fun 
indorſement or memorandum in writing, which in conſideration ' poo. 


of law is a parol ſurrender reduced into writing, and was pro- t 
per evidence at the trial to prove a ſurrender of the term. 


For the defendant it was admitted, that at common-law 
terms which were created by parol might be ſurrendred by 
parol, but denied that a term created by deed could be ſurren- 
dred by parol, and that the term was ſtill ſubſiſting, and might 
be aſſigned and kept on foot to protect the inheritance, and that 
as the payment was after the day, and the legal eſtate is ſtill in 
the mortgagee, there ought to be judgment for the defendant. 


After time taken to conſider until this term, judgment was 
given for the plaintiff by the whale court. Fre ES, 


And it was reſolved by the court, that before the ſtatute of 
frauds a leaſe for years either by deed, or parol, might have 
been ſurrendred without deed, by parol; that the words re/eaſe 
and diſcharge the term of 500 years, are much ſtronger than 
words which in many caſes have amounted to a ſurrender, ut 


res magis valeat quam pereat. | 
2. It appears by the ſtatute of frauds and perjuries, that a Gilb. 235, 236. 
leaſe for any term of years may be created by writing without 
deed, and that the fame may be ſurrendred by deed or note in 
writing. Vide ſec. 3. of that ſtatute. And the court held 
that there was no occaſion for any ſtamp duty upon this note or 
indorſement, it not being a deed. 1 


4 


ES Michaelmas Term 
29 George 2. 


2 


F ryer verſus Johnſon. C. B. 


1755. SPECIAL action upon the caſe againſt the parſon of the 
— iſh, ſetting out that there has been a cuſtom in the 
Cuſtom to bury pariſh time out of mind, that every eee yang has a right to 
= peed | pang bury his dead relations in the church-yard as near to their 
- bad, anceſtors as poſſible, and that the defendant refuſed to permit 
the plaintiff to bury a relation as near as poſſible to his anceſ- 

tor; after a verdict this was held clearly to be a bad cuſtom by 
the whole court upon the firſt argument. 


Loyd, Eſq; ui Winton. C., B. 


Colts. Ty) EPLEVIN for taking an ox and detaining him 

Seiſure for a againſt gages, &c. The defendant avows that he is 

Ji 99% wg "MY ſeiſed Fi the manor of A. and ſets out 2 cuſtom, that upon the 

fat. 11. Geo. 1. death of a tenant he is intitled to a heriot by cuſtom, and ſo 

c. 19. in reſpect ſeiſed the ox, which was the property of the plaintiff's late 

i double colts. father, who was his tenant, and lately died. The plaintiff 

replies that the ox was his own, and not his father's, and tra- 

verſes that the ox was his father's property. Upon this iſſue | 

the plaintiff was nonſuited at the trial, and the prothonotary 

taxed the avowant double coſts, upon the ſtat. 11 Geo. 2. c. 

19. And now ſerjeant Poole moved that the prothonotary was 

miſtaken, and ought to review his taxation, and allow only 

ſingle coſts, infiſting that the ſtatute did not extend to this caſe, 

which was not a diſtreſs for a heriot ſervice, but a ſeiſure for 

a heriot cuſtom, for the words of the ſtatute are, Diſtreſſes for 

rent, quit-rents, reliefs, heriots, and other ſervices; and of 

: that opinion was the court, and ordered the prothonotary to 

8 review his taxation, although it was inſiſted by ſerjeant Wil on 

for the avowant, that this caſe was within the equity and' 
meaning of the ſtatute, though not within the very wor 


® 


Eafter 


IE ſciſed of and in certain freehold meſſuages, lands, tenements deviſee, who 


the declaration within written mentioned, expectant on the 


death of Catherine Paynter, mother of the ſaid George Payn- 
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| | Northwarnborough in the pariſh of Odibam in the county happens. 
W aforeſaid; parcel of the premiſſes in the declaration within S. P. was deter- 


8 | George Paynter in his life-time, and long before the ſaid within of the demiſe of * 


W reverſion of certain copyhold meſſuages, lands, tenements and Wee is Ce i, 
W hereditaments, with the appurtenances, ſituate, lying and being G. a. upon a 
in Hall- place in the county aforefaid, parcel of the manor of caſe made at 
== Z7a!l-place in the fame county, and reſidue of the premiſſes in Appleby. 


of the ſaid manor, according to the cuſtom of the ſame manor; 
and being fo reſpectively i 
| Paynter in the life-time of the ſaid Catherine, and before the 
within written time when, Cc. to wit, on the 26th day of 
September in the year of our Lord 1750. at Odiham aforeſaid 
made his laſt will and teſtament in writing, and thereby gave 
| and deviſed (among other things) the ſame freehold and copy- 
hold premiſſes (the ſaid copyhold premiſſes being firſt duly 
ſurrendred to the uſe of his will) in theſe words following, to 


9 n 
. 
I Si 


| ditaments, with their appurtenances, ſituate, lying and being 
in the tithing of Yately within the manors of Gon 
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Eaſter Term 


29 Sog 22 + ——=» : 


+» 


Goodright of the demiſe of Priſcilla Larmer widow 
verſus William Searle and Sarah his wife. C. 8. 


JECTMENT for lands in the county of Southamp- 1756. 
E ton; upon Not guilty iſſue was joined, which is enteo 
of Trinity term in the 27th and 28th years of his preſent Ma- 3 
jeſty, Roll 735. and was tried at J wang aa at the then next f. to (tho? not} 
aſſiſes, when a ſpecial verdict was found by the jury, who on a contingent 
their oath ſay, that long before the within written time when remainder, and 


the within mentioned treſpaſs and ejectment are ſuppoſed to 1 


have been committed, one George Paynter in his life-time was the executory 


dies before the 


and hereditaments, with the appurtenances, in Odiham and contingency 


written mentioned, in his demeſne as of fee; and that the faid 33 _ 


written time when, &c. was likewiſe ſeiſed of and in the Gurnell v. 


Trin. 13 & 14 


er, in his demeſne as of fee and right, at the will of the lord 


iſed thereof, he the ſaid George Special verdia on 


E RR... rr ng es 


wit, And as to, for and concerning all and ſingular other my 
cuſtomary or copyhold meſſuages, lands, tenements and here- 


11 aforeſaid 
and 5 


GooDRIGHT 


The leſſor of 
the plaintiff's 
claim by deſ- 


Eaſter Term 27 Geo. 2. 


and Hall-place in the ſaid county of Southampton, the ſame 
being alſo ſurrendred to the uſe of my will; and alſo as to, ſor 
and concerning all and ſingular my freehold meſſuages, lands, . 
tenements and hereditaments, ſituate, lying and being in Odi- 
ham and North Warnborough in the pariſh of Odiham in the 
ſaid county of Southampton, now in the tenure or occupation 
of John Collins and John Raggett, their undertenants and 
aſſigns, I give and deviſe the ſame copyhold and freehold 
« hereditaments and premifles unto my ſaid fon George Payn- 
cc ter, his heirs and aſſigns for ever; but if he my faid fon 
« George Paynter ſhall happen to die before he ſhall attain his 
<« ſaid age of 21 years, leaving no iſſue living at the time of 
<« his death, then I give and deviſe the faid premiſſes unto my 
« ſaid mother Catherine Paynter, and to her heirs and x. 
“ for ever, as by the laſt will aforeſaid to the jurors aforeſaid 
ſhewn in evidence fully appears: And the jurors aforeſaid on 
their faid oath further ſay, that afterwards, to wit, on the ſaid 

27th day of September in the ſame year 1750. at Odiham ñ 
aforeſaid, the ſaid George Paynter the teſtator, without altering 
or revoking his ſaid will, died ſeiſed of ſuch eſtates in the pre- 
miſſes in which, c. leaving iſſue the ſaid Geerge Paynter the 
deviſee his only ſon and heir, and that the ſaid Catherine Payn- 
ter widow, mother of the faid George Paynter the teſtator, 
ſurvived the ſaid George Paynter the teſtator, and afterwards, 
to wit, on the 5th day of January in the year of our Lord 
1754. at Odtham aforeſaid died; and the jurors aforeſaid on 
their ſaid oath further ſay, that the ſaid George Paynter, fon 
and heir of the ſaid George Painter the teſtator, was the grand- 
fon and next heir of the ſaid Catherine, to wit, the fon and 
heir of the ſaid George Paynter the teſtator, which ſaid George 
Paynter the teſtator was the only fon and heir of the ſaid Ca- 
therine, and that the ſaid George Paynter, ſon and heir of the 
ſaid George Paynter the teſtator, and grandſon and next heir 
of the ſaid Catherine, afterwards, to wit, on the 6th day of 
2 in the ſaid year of our Lord 1754. at Odiham afore- 
id died before he had attained his faid age of 21 years, to wit, 
at his age of 19 years, and without ever having had any ifſue 
of his body lawfully begotten; and the jurors aforeſaid on their 
ſaid oath further ſay, that Priſcilla Larmer widow, in the 
declaration named to be the leſſor of the plaintiff, is and at the 
ſame time when, &c. was couſin and next heir on the part of 
the father of George Paynter fon of the ſaid George Paynter 
the teſtator, that is to ſay, the daughter and heir of George 
Paynter the brother of William ee which Villiam 
Paynter was the father of the ſaid George Paynter the teſtator, 
the father of George Paynter the deviſee in the will abovemen- 
tioned, to the ſaid jury ſhewn in evidence, who died under age 
as aforeſaid, and without leaving any iſſue of his body lawfully 
begotten living at the time. of his death aforeſaid; and the 
jurors aforefaid on/ their ſaid oath further ſay, that the faid 
Sarah the wife of the ſaid William Searle in the declaration 
| t within 
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Eaſter Term | 27 Geo. 2. 


within written mentioned, is, and at the faid time when Se. 


31 
1756. 


was the ſiſter and next heir of the ſaid Catherine Paynter, and 8 


the couſin and next heir of the ſaid George the grandſon of her GoopzicuT 


the ſaid Catherine on the part of her the ſaid Catherine, that is 


5 


. 
SEARLE» 


to ſay, the fiſter and next heir of the ſaid Catherine Paynter, The defendant's 
which Catherine Paynter was the mother of the ſaid Gearge claim by de˖. 


Paynter the teſtator the father of the ſaid George Paynter the 
2 deviſee in the will abovementioned; and the jurors aforeſaid on 
= their ſaid oath further ſay, that before the within written time 
— when c. to wit, on the eighth day of April in the 27th year 


of the reign of his preſent Majeſty, the ſaid Priſcilla Larmer 


entered into the tenements aforeſaid, with the appurtenances, 


in the declaration aforeſaid mentioned, and was thereof ſeiſed 


as the law requires, and being fo thereof ſeiſed, ſhe the ſaid 


Priſcilla Larmer afterwards upon the ſaid 8th _ of April in 
the ſaid 27th year of his Majeſty's reign at Odiham aforeſaid 


demiſed the tenements aforeſaid, with the appurtenances, to the 


ſaid Peter Goodright, to hold the ſame to the ſaid Peter Good- 
right and his aſſigns from the 25th day of March then laſt paſt 
unto the full end and term of ſeven years from thence next 
enſuing and fully to be compleat and ended; by virtue of which 
ſaid demiſe the ſame Peter Goodright into the tenements afore- 
ſaid, with the appurtenances, entred, and was thereof poſſeſſed 
until the ſaid William Searle and Sarah his wife afterwards, to 
wit, on the ſaid 8th day of April in the 27th year aforeſaid into 
the tenements aforeſaid, with the appurtenances, which the ſaid 
Priſcilla Larmer to the ſaid Peter Goodright in form aforeſaid 
demiſed for the term aforeſaid, which is not yet elapſed, in and 
upon the poſſeſſion of the ſaid Peter entred, and ejected him 
the ſaid Peter out of his farm aforeſaid (his term aforeſaid 
therein not being ended), as the faid Peter within thereof 
complains againſt them; but whether upon the whole matter 
aforeſaid by the jurors aforeſaid in form aforeſaid found the faid 
William Searle and Sarah his wife are in law guilty of the 


treſpaſs and ejectment aforeſaid in the tenements aforeſaid, with 
the appurtenances, in the declaration aforeſaid mentioned, the 


jurdrs aforeſaid are entirely ignorant, and thereof pray the con- 
ſideration of the juſtices of cur Lord the King of the Bench; 


and if upon the whole matter aforeſaid by the jurors aforeſaid 


in form aforeſaid found it ſhall appear to the ſame juſtices of 


the Bench that the ſaid William Searle and Sarah his wife are 


an law guilty of the treſpaſs and ejectment aforeſaid in the tene- 
ments aforeſaid, with the appurtenances, in the declaration 


aforeſaid mentioned, then the jurors aforeſaid ſay on their oath 


aforeſaid, that the ſaid William Searle and Sarah his wife are 
thereof guilty in manner and form as the ſaid Peter Goodright 
within againſt the ſaid William Searle and Sarah his wife 
thereof complains, and they aſſeſs the damages of the faid 
Peter Goodright on the occaſion aforeſaid, beſides his coſts and 


| Charges by him about his ſuit in this behalf expended to one 


ſhilling, 
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ſhilling, and for thoſe. coſts and charges to 406. But if upon 
the whole matter aforeſaid by the jurors aforeſaid in form afore- 


faid found it ſhall appear to the ſame juſtices of the Bench that 
the ſaid Milliam Searle and Sarah his wife are not guilty in 


law of the treſpaſs and ejectment aforeſaid in the tenements 


aforeſaid, with the appurtenances, in the declaration aforeſaid 
above mentioned, then the ſame jurors ſay on their oath 
aforeſaid, that the ſaid Milliam Searle and Sarah his wife are 
not thereof guilty in manner and form as the ſaid [liam 
Searle and Sarah his wife within for themſelves by pleading 
have alledged: And becauſe the juſtices here are willing to 
adviſe themſelves of and upon the premiſſes before they give 


their judgment thereon, a day is given to the parties aforetaid 


here until in eight days of Saint Hilary of hearing their judg- 
ment thereon, for that the ſame juſtices. here are therefore not 
yet adviſed, &c. bo” 


This ſpecial verdict was twice ſolemnly argued at the bar; 
1/t, By Poole ſerjeant for the plaintiff, and Heroit ſerjeant for 
the defendant, in Trinity term in the 28th year of his preſent 
Majeſty; the 2d time by Davy ſerjeant for the plaintiff, and 
Wynne ſerjeant for the defendant, in Hilary term following, 
the ſhort {tate of the verdict is, 1 


That George Paynter being ſeiſed in fee of the freehold 
langs, and in reverſion in fee of the copyhold lands in queſtion 
expectant on the death of Catherine Paynter his mother, on 
the 26th of September 1750. by his will deviſed the freehold 
and copyhold to his fon George Paynter, his heirs and aſſigns 
for ever; but if he happen to die before he attain the age of 21 


years leaving no iſſue, then he deviſes the premiſſes to his (the 


teſtator's) mother Catherine Paynter in fee. 


That the teſtator died in September 17 50. leaving iſſue 
George his only fon and heir; that Catherine Paynter widow, 
and mother of the teſtator, ſurvived the teſtator, and afterwards 


died January 5, 1754. 


That George the ſon and heir of the teſtator was alſo grand- . 
ſon and next heir to Catherine, and died January 6, 1754. 
efore he attained the age of 21, and without iſſue, | 


That Priſcilla Larmer the plaintiff's leſſor was couſin and 
heir to George Paynter the deviſee on the part of his father. 


And that Sarah the wife of William Searle the defendant 
was ſiſter and next heir of Catherine Paynter, and couſin and 


next heir of George the deviſee grandſon of the ſaid Catherine, 
on the part of the ſaid Catherine. 5 


* 


* 
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In arguing this caſe it was admitted and allowed that this 
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was a good executory deviſe to Catherine Paynter; but for 
the plaintiff it was inſiſted, that the deviſe to George the ſon GoopnrcuT 


in fee, who was heir to the teſtator, was void becauſe it was only 
giving him what the law gave him; and therefore it was the 


fame thing as if he had not been named in the will, and the 
executory deviſe could never have taken. place ſo long as he 
had heirs; and many caſes of executory deviſes lay it down 
that until the contingency happens, the eſtate ſhall deſcend to 


the heir. Smith verſus Clark, Salk. 241. S. C. Lutw. 797. 
Comyns 72. | 

Taking it that George Paynter the deviſee was in by deſcent 
of a fee, and that Catherine Paynter had an intereſt or poſſibi- 
lity that was tranſmiſſible, according to the caſe of Goodtitle of 
the demiſe of Gurnell verſus Mood in this court, Trin. 13 & 
14 Geo. 2. upon the death of Catherine Paynter that intereſt, 
whatever it was, deſcended to George her grandſon, and merged 


in his greater eſtate which he had by deſcent from his father; if Cath. 257. 


| 5 | this be ſo, then the leſſor of the plaintiff, who is heir to George 


N 


merged in his fee; to this it 


on the part of his father the teſtator, is intitled to recover. 


On the other ſide it was inſiſted that an executory deviſe, as 
this moſt certainly is, is a deſcendible intereſt, and that Cathe- 
rine and her heirs were in of ſuch contingent executory and 
deſcendible intereſt, which could never deſcend to George her 
grandſon, becauſe while he was living, under age, and without 
iſſue, no man could poſſibly know whether he would die under 
age and without iſſue. | 


— 


That Catherine and her heirs were the firſt purchaſer, and 


whoever claims as heir by deſcent muſt ſhew himſelf of the 
blood of the firſt purchaſer, but Priſcilla Larmer is not of the 
| blood of Catherine. Finch 117. Hale's Hiſt. Com. Law, 
| cap. Deſcents 239. | e 


It is objected for the plaintiff that George the grandſon took 
an abſolute fee-ſimple; but he certainly only took a conditional 
or determinable fee; otherwiſe the executory deviſe could not 
be good, which it is admitted on all hands it certainly is. 


It is objected that in the caſe of Smith verſus Clarke, that 
the heir there did not take by deviſe though it was on a condi- 
tion; to this it may be anſwered that there was no deviſe oyer 
ſo nobody to take advantage of the condition. 


| It is objected that the intereſt or contingency of Catherine 
upon her death deſcended to George her grandſon, and fo 
is anſwered that her intereſt was 
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like a contingent remainder of a pure fee, which could not 
merge in one chat was conditional. * 


deſcendible intereſt like a contingent remainder in fee, which 
upon her death, until che contingency happened, deſcended to 


baſe fee. 1 85 


way of breaking the caſe, but I would not be underſtood to be 
bound by any opinion I may now give, as It is to be argued 


not) contingent remainders. 


he lives to 21, or leaves iſſue; but if he does not, then the 


tiff claims under the executory deviſe, ſhe muſt take as heir to 


II Rep. 80, 
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— 


LI 


In reply it was faid for tae plaintiff, that Catherine took a 


1 


George her grandſon, and merged in his fee, which was not a 


Upon the firſt argument the court broke the caſe. 
IViiles Chief Juſtice. It may be proper to ſay ſomething by 


gun. | | 
It was candid in my brother Poole to admit that this is a 

ood executory deviſe; it certainly is fo, and they are now 
Fertled known eſtates tranſmiſſible, and like to (though they are 


But brother Poole for the plaintiff inſiſts, that although the 
eſtate is deviſed to George the grandſon and his heirs upon con- 
dition, yet that it ſhall deſcend to him as if no condition had 
been mentioned. But I take it to be certain that it did not 
deſcend at the time of the death of the teſtator, but is deviſed 
to him upon condition that he and his heirs ſhall have it in caſe 


teſtator's mother and her heirs ſhall take; it does not ſay 
« living the mother?“ and as to what is ſaid that here is a 
merger, there ſhall never be a merger to hurt another. Does 
the plaintiff claim under the firſt deviſe? that is gone, for 


George the deviſee died under age and without iſſue; if plain- 


Catherine, if at all; and that ſhe cannot do, becauſe Priſcilla 
Larmer is not of her blood. : 

\. Clive Juſtice. I would be underſtood not to he bound by my 
preſent opinion. Ihe leſſor of the plaintiff claims by 3 

and whoever does ſo, as hath been rightly inſiſted upon, muſt 
be of the blood of the firſt purchaſer ; the teſtator having carved 
out his waole eſtate in this manner, has thereby broke the 
deſcent; if Catherine had ſurvived her grandſon ſhe would have 
been a purchaſer, for ſhe would have taken it by deviſe from 
her ſon, and there would have then been no doubt at all but it 
wou] | have gone to the defendant her ſiſter; and I think it is the 
lame thing notwithſtanding ſhe died before her grandſon, and there 
can be no merger where the intent of the intent of the parties 
appears that the eſtate ſhould not merge. Lewis Bowles's caſe, 
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Fees are every day in abeyance, as a remainder after an 
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eſtate for life to the right heirs of J. S. I do not ſay a fre-? 


hold can be in abeyance; the eſtate to Catherine ſeems to me Goos 


to be the greater eſtate, and could not merge in that given t 
her grandſon. | 


Birch Juſtice. The teſtator has not ſaid any thing about 
the time of the death of Catherine, and as he has not, we 
cannot; here is an abſolute executory deviſe in fee to Catherine, 


which muſt take effect in her or her heir on the death of her 


grandſon under age and without ifſue; and I am of opinion 


with my Lord Ch. Juſtice, and my brother Clive. 


_ Bathurſt Juſtice. . I ſhall be glad to have this matter argued 


again, becauſe I think the ſon took by deſcent and not by the 
will: ſuppoſe the deviſe had been to Catherine after the geath 
of George the teſtator's ſon under age and without iſſue, he 
would then certainly have- taken by deſcent until the contin- 
gency had happened. Suppoſing then the ſon in by deſcent, I 
am inclined to think his grandmother's intereſt or eſtate ſhall 
deſcend to him, and he ſhall be in of a better eſtate, viz. a 
pure fee, which ſhall deſcend to his heirs ex parte paterna. 


This caſe was argued a ſecond time in Hilary term 29 Geo. 
2. but little or nothing new was ſaid upon it. | 


In Eafter term @g Geo. 2. the court were all agreed, and 
the Ch. Juſtice was ready to deliver their opinion, but deferred 
it, the parties being trying to make an wid way of accomo- 
dation. They were all of opinion for the 2 ut audi vi. 
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Lynall verſus Longbothom. C. B. 


1756. Middleſex. H OMAS Longbothom late of the pariſh of 
— Saint Andrew Holbourn in the county of Mid- 
A foot race is 2 dleſex ſhoemaker, was ſummoned to anſwer Thomas Lynall of 
E a plex that he render to the ſaid Thomas Lynall the ſum of 471. 
againſt gaming. of lawful money of Great Britain, which he owes to the ſaid 
But it mult r. Thomas Lynalh and unjuſtly detains from him, &c. and where- 
nor tg rg upon the ſaid Thomas Lynall by William Pryor Fohnſon his 
ſuch game, or attorney ſays, for that the ſaid Thomas Longbothom after the firſt 
elſe a wager day of May in the year of our Lord 1711, to wit, on the 11th 


nc ogy ge day of November in the year of our Lord 17 54. at Veſiminſter 


not a betting in the county aforeſaid, received to the uſe of the ſaid Thomas 
eee che Lynall the ſum of 471. being ſo much money loſt at one time 
by the faid Thomas Lynall to the ſaid Thomas Longbethom 
within the ſpace of three months next before the commence- 

ment of this ſuit, by betting on the ſide of one Fohn Clarke, 

at a certain game called a foot- race, and which money ſo loſt 

before the commencement of this ſuit was paid to the ſaid 

Thomas Longbothom the winner thereof, whereby and by force 

of the ſtatute lately made for the better preventing exceſſive 

and deceitful gaming, an action hath accrued to the ſaid Thomas 

Lynall to demand and have of the ſaid Thomas Longbothor, 

according to the form of the ſaid ſtatute, the faid ſum of 47/. ſo 

loſt as aforeſaid; yet the ſaid Thomas Longbothom, although 

often requeſted, hath not paid to the ſaid T homas Lyna!l the 

ſaid 471. or wy part thereof, but to pay the ſame to him hath 

hitherto refuſed, and doth yet refuſe, whereupon the faid 

Thomas Lynall faith that he is injured, and hath damage to the 


value of pounds ; and therefore he brings this ſuit, Sc. 


The defendant pleaded nil debet per fotrian, which iſle 
came on to be tried before Lord Ch. Juſtice Willes at the laſt 
ſitting in Eaſter term 1755. b 


The facts proved at the trial on the behalf of the plaintiff, 
and upon which he relied to ſupport his declaration were, That 
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on the 2d day of November 1754, the plaintiff laid a wager © 1756. 
with the defendant of 47/. to 29/. that John Clarke in tb 
declaration mentioned could not, on that day, run four miles in LyYxavL 
21 minutes and an half: that the plaintiff then depoſited the , non. 
471. in the hands of one Thomas Cannon as the ſtakeholder of 4 
that wager, and at the ſame time the defendant depoſited 

291. in the ſame hands, which ſums were to be paid to the 

winner of the wager; that the ſaid Clarke did, on that day, 

run the four miles within 21 minutes and an half, and that 

thereupon the ſaid Thomas Cannon, on the fame 495 paid the 

471. ſo depoſited by the plaintiff, to the defendant Longbothom. 


On the part of the defendant it was inſiſted by his counſel at 
the trial, that the plaintiff had not proved his declaration, that 
this running by John Clarke was not a foot-race as deſcribed in 
the declaration; that it was not a game within the „fat. 
Ann. c. 14. upon which the plaintiff had founded his action; 
and that this wager was not a betting on the ſide or hand of 
any perſon playing at my game or games within. that ſtatute, 
and therefore the plaintiff was not intitled to a, verdict upon 
this declaration. | 


Upon theſe objections there was a verdict for the plaintiff, 
ſubject to the opinion of this court, upon theſe three points, via. 

1/7. Whether the running by Clarke alone was properly a 
foot-race, as laid in the declaration ? | 


24, Whether ſuch running be a game within the ſtatute 9 
Ann. c. 14. | Ts 5 


34. Whether the wager was, or was not, a betting on the 
ſide or hand of any perſon playing at any game or games within 
4 Fw, | the ſaid ſtatute. | | 


EF This caſe was argued in laſt Eaſter term by ſerjeant Poole 
for the plaintiff, and ſerjeant Hewit for the defendant; and in 
tis term by ſerjeant Willes for the plaintiff, and ſerjeant Prime 
for the defendant. 


For the plaintiff it was ſaid, that John Clarke's running Serjeant Poole. 
againſt time, was a foot-race, and it is well known that a ſin- 
Xx gle horſe has frequently run alone for the King's plate, which 

is {till called a horſe-race though he runs alone. 


24ly. That a foot-race is a game within the fat. 9 Ann. c. 
14. though it is not mentioned therein, for the words, other 
game or games, ſhall relate to games or plays in former ſtatutes 
againſt gaming; and foot-races are mentioned in the fat. 16 
Car. 2 c. 7. between Goodburn and Marley, 2 Stra. . 159. 
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Serjcant Hevit. For the defendant it was admitted that a foot- race is within 
the /tat. ꝙ Ann. and has been ſo determined; and it was faid 
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horſe-races were held to be within the ſtatute 9 ln. though 


not mentioned therein. 


30), If this was a foot-race, and a foot-race be within the 
at. 9 Ann. there is no doubt but the defendant betted on the 


ſide of Clarke, who ran againſt time. 


by the defendant's counſel, and agreed by the court, that 
although here were three queſtions made by the caſe for the 
conſideration of the court, yet in truth they were all reducible 


to, and contained in this ſingle queſtion, viz. Whether the 
wager was a betting on the ſide of any perſon playing at a game 


called a foot- race? And thcy inſiſted that it was not, for it does 
not appear by the caſe but that Carte might be running merely 
for his own diverſion, or that he himſelf was at all concerned 


in the wager, or knew any thing cf it; neither is it laid in the 
declaration, or ſtated in the caſe, that Clarke was playing at a 


ame called a foot-race; fo that if there had been no caſe 
Dates! the judgment muſt have been arreſted upon this decla- 
ration; for to bring it within the ſtatute, it muſt be a betting 
on the ſide of a perſ{.n or perſons playing, and fo it ought to 
have been laid. Rn x 


Upon the firſt argument the court broke the caſe. 


IVilles Ch. Juſtice. Neither of my brothers are diſtanced, 


ſo a ſecond heat may be run, and therefore I give no opinion. 


As at preſent adviſed, I am inclined to think that this is not a 


foot-race as laid in the declaration, for Clarke might run for 
his diverſion or exerciſe, and it does not appear he contended 


for any bett with any body, or againſt time; and Clarke can 


never be faid to be playing, unleſs it had been laid in the decla- 
ration, or ſtated in the caſe, that he was playing; end we can 
intend nothing, for I think this is a penal law: there is no doubt 
but horfe-races are within the fat. 9 Ann. according to Stra. 
1159. who is a faithful reporter; and foot-races muſt alſo be fo 
too, for they are mentioned in fat. 16 Car. 2. to which the 
f/tat. 9 Aun. mult relate, 


Ave J. and Birch J. to the like effect. 


Bathurſt J. Courts of Juſtice have done very right in putt- 
ing a liberal conſtruction upon theſe ſtatutes againſt gaming, 
and if it were poſſible, I ſhould be for bringing this caſe within 
the fat. 9 Ann. One perſon running alone againſt time may 
be properly called a foot-race, as well as one horſe ſtarting 
alone be an horſe-race, which has often been the caſe; but as 
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it does not appear that Clarke was running for any wager, or 1756. 
knew any thing of this bet, or was at all concerned in it, and sz 
might for aught appears be running for exerciſe or his diverſion, LI ALI 
J fear it is not within the ſtatute; it is like principal and acceſ- 3 . 
fary, if there be no principal there can be no acceſſary; fo if f 
there be no perſon playing at a game, there can be no betting 
within the ſtatute. *: 5751165644 312 > RG 


8 


Second argument. Serjeant Willes for the plaintiff. 


The ſingle queſtion is, whether Clarte was playing at a 
game called a foot- race; for if he was, this wager is within 
the ſtatute, it being above ten pounds; and a foot-race bein 
now admitted to be a game within the act, the plaintiff muſt 
have judgment. | N 


It was objected that it does not appear that Clarke was run- 
ning againſt time, or was contending with any perſon, but 
mignt be running for his own diverſion or exercile, fo that he 
Cannot be ſaid to be playing at a game called a foot-race. 


In anſwer to this it is ſtated in the caſe, that the plaintiff 
laid the wager with the defendant that John Clarke could not on 
that day run four miles in 21 minutes and an half; this ſhews 
| clearly that he contended againſt time; and this running alone 
is undoubtedly a race, if the gentlemen of the turf may be 
allowed proper judges of what is properly a race, who always 
| have held, that if one ſingle horſe walks round the courſe alone, 
and no other contends or runs with him, he wins the race; if 
therefore this be a race, no doubt but the betting thereon is 
| within the ſtatute. And although Carte might be running 
againſt time for his own diverſion, yet 1 contend that this bet- 
cing upon his ſide is within the ſtatute; 2s if two perſons were 
playing a game at piguett, for no money, only for their own _ 
& diverſion, and a wager of above 107. was to be laid on the ſide 
of one of them, ſuch wager-would be wit.in the ſtatute. 


Serjeant Prime for the defendant. 

: I admit a foot-race is a game within the Hat. g Ann. and 2 
has been fo determined, but inſiſt that Clarke was not playing 

at any ſuch game, from any thing that is faid either in the 

1 declaration, or Caſe ſtated. © | 


On the 2d of November 1754. plaintiff laid a wager of 471. 
to 294. that Clarke could not run four mile in 21 minutes and 
an half, does it follow from thence that Clarke might not be a 
porter, or a running footman, ſent tpon ſome meſſuage, and 
| let forward either before or after the bet was laid; or might not 
| the plaintiff and defendant ſee him ſetting forward TY 
. » 
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1766. ſpeed, not knowing whither he was going, and the plaintiff 
. lay the wager with defendant that 2 40 not run firſt 
LynALL _ miles in 21 minutes and an half; this might be > caſe 
| 3 any thing that appears; if ſo, ſurely this is not a betting 
W upon N . it does not appear that Clarke was at all concerned 
or intereſted in the event, ſo how could there be a betting upon 
his fide; or, for any thing that appears, he might be interelted 
to loſe the wager, as many jockies have been; the court will 
intend nothing that is not ſtattd in the caſe, ſo that if it is not 
clear that Clarke was playing at a game, there could be no 


betting on his ſide. 
| Judgmentof he Willes Ch. Juſtice. We are all of opinion that judgment 


court. - muſt be for the defendant. 


It is agreed on all hands that a foot-race is a game within 
the /tat. 9 Ann. and therefore the ſingle queſtion is, whether 
it appears that Clarke was playing at a game called a foot-race, 
for if he was, this was a betting within the ſtatute; but it is 
neither laid in the declaration, nor ſtated in the caſe, that he 
was playing at a game called a foot-race, and we can intend 
nothing that does not appear, there muſt be a betting on the 
ſide of a perſon playing; and if no caſe had been ſtated, the 
judgment muſt have been arreſted upon this declaration, becauſe . 
it is not laid that Clarke was playing; I think this is a penal 
law, and not merely remedial. As it does not appear that 

_ Clarke was playing at any game, there could be no betting on 
his ſide within the ſtatute, fo the potea muſt be delivered to the 
defendant, and he muſt have the coſts of a nonſuit. 


Rex ver/us Chaſe. B. R. 

One advances a } NDICTMENT upon the fat. 5 Elia. for exerciſing 

_ of Wen the trade of a brewer, the defendant not having ſerved an 
brewer, becomes APprenticeſhip of ſeven years; the jury found a ſpecial verdict, 
. 2 partner but the ſubſtance whereof was, that the defendant was partner in 
8 not meddle the trade with a perſon who had ſerved a regular apprenticeſhip 
| 1 to the trade, that the defendant advanced and paid a certain ſum 
is not within the Of money to become a partner, and was to ſtand to the profit 
fat. 5 Eg. and loſs therein, but was not to intermeddle, and in truth did 
— 2 never not intermeddle in.the manual or working part of the trade. 
apprenticeſhip, Upon the arguing of this ſpecial verdict the whole court were 
clear of opinion, that the defendant was not within the ſtatute, 
which they ſaid was made carly in the reign of queen Elizabeth 
to encourage manufacturers in trade, which was then in its 
infancy in this kingdom, and until trade became more flouriſh- 
ing it might perhaps be good policy to ſtick cloſe to the letter 
of the ſtatute ; but about the end of that Queen's reign, when 
trade was mach improved, the judges began to give a o__ 

| | | | | liber 
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liberal conſtruction of, and in a great meaſure, to explain away 1756. 
the ſtrict letter of the ſtatute, which lato is certainly in reſtraint Gnnnmymmnnd 
of the common law, and of the freedom and liberty of the REE 
ſubject in general, who ought to be allowed to get their living 
in any honeſt induſtrious trade; and they alſo ſaid, that although 
the words of the ſtatute are, that a ſhall not exerciſe a 
trade unleſs he has ſerved as an apprentice in manner aforeſaid, 
yet it has been over and over determined in /Ye/tminſter-hall, 
that if a man has worked at a trade ſeven years as a journeyman 
with one maſter or ſeveral, either in this kingdom, or abroad, 
or as a maſter for himſelf ſeven years, he may afterwards exer- 
Ciſe the trade, and is not within the ſtatute; ſo may a woman 
follow the trade of her huſband after his death, if ſhe has been 
married to, and lived with him ſeven years, although, it may 
be, ſhe never intermeddled in it in his life-time; and fo it is 
2 ſaid) in many ſuch like caſes. Lord Mansfield cited 4 
eon. 9. and faid, that although that caſe is not law, yet it 


 ſhews the judges towards the end of Queen El:zabeth's reign 


were willing to go as far as they could to explain away the 
penalty of this ſtatute. 


Judgment for the defendant per totam curiam. 5 


Waterman verſus Vea in Replevin. C. B. 
Lyde, Eſq; ſheriff of Somerſerſhire verſus Lawrence 


and two others. 


TN April 1755. Yea diftrained the cattle of Waterman If plaintiff in 
1 damagefeaſant, who immediate replevied them, and gave f eee 

the chad band to proſecute, ſo the cattle were delivered to him. . — "ax we 
| : the avowant 

Upon the 7th of — 1755. Waterman levied his plaint may ſue the 

againſt 274 in the ſheriff's court, and removed it by Re” fa A nt an 
10, _—— here in replevin in Trinity term 1755. for not 7 
taking his cattle; to which Yea put in an avowry for damage- writ of inquiry 
feakuns, and Waterman not . in any wo tn bar, 2 6 
was judgment by default for the avowant that the plaintiff be 
amerced, and that the avowant ſhould have a retorn* habend. 

Yea did not execute a writ of inquiry of damages, as he might 
have done by the flat. 17 Car. 2. cap. 7. * but rather choſe * Sed quere, 
to cauſe three actions upon the replevin bond to be brought — wee. 

. A . . . y extends to 
againſt the plaintiff and his bondſmen, in order to force him to giarefes for 
pay the avowant his damages and coſts; whereupon —_— rent. 

ayward now moved on the behalf of Waterman his 1 Ld. Raym. 
ſureties, that proceedings might ſtay in all the three actions, 97. 
becauſe the avowant might have recorded his damages and coſts 
by executing a writ of inquiry, which he had omitted to do. 


2dly, If the court ſhould not think fit to ſtay the — 
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1756. for this reaſon, that they might be ſtayed upon payment of the 


— ſugtle penalty of the replevin bond (which was ten pounds) 


WaTzRMAN into court. 
Vs 


ace Serjeant Prime for the avowant: This application is without 
| 5 precedent; the avowant in this caſe has two methods of pro- 
N ceeding in his election, viz. Either to execute a writ of 
inquiry, or to ſue upon the ar png bond, the plaintiff not 

2 having proſecuted his ſuit with effect; and of this opinion were 
Birch and Bathurſt juſtices, (only in court) and ſaid, they 
could not interpoſe; whereupon Prime for the avowant offered 
to refer the damages and coſts in the original action, and the 
coſts in the actions on the replevin bond to be ſettled by the 
prothonotary, which the court thought was very fair and rea- 
ſonable; and if the plaintiff would not comply therewith, the 
avowant to be at liberty to proceed as he thought fit on the 


replevin bond. 


Hilary Term. 
30 George 2. 
—  — 


Gardner verſus Jeſſop an attorney. In C. B. 
1757. 13 Trinity term in the 28th year of the reign of his preſent 
— I Majeſty, the plaintiff exhibited his bill againſt the defend- 
Afumpfit for ant, in an action upon the caſe, and declared for 5/. upon an 
ponent it indebitatus aſſumpſit, and alſo for other 51, upon a quantum 
27 ualebant, which the defendant refuſed to pay, to the damage of 
the plaintiff of 10/. and thereupon he prayed relief, &c. 


Von aſſumpft s And the ſaid Thomas in his proper perſon comes and defends 
do all except 11. th d 8 | h 2 and | the iſe 

3s. 3d. and as to the wrong and injury when, Sc. as to promiſe and 

that ſum, that undertaking in the ſaid declaration laſt mentioned, and alſo as 

od $ 07g de to the promiſe and undertaking in the faid declaration firſt above 

county court of mentioned, except as to the ſum of one pound three ſhillings 

Miadleſex. and eight pence, parcel of the ſaid ſum of five pounds therein 

ſpecihed, ſays, that he did not promiſe and undertake in man- 

ner and form as the {aid 7eſiah hath above thereof complained 

againſt him; and of this he puts himſef upon the country, and 

| | the 


* 
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the ſaid Jah doth the like; and as to the ſaid promiſe and 1757. 
undertaking in the ſaid declaration firſt above mentioned, as to 
the ſaid 10. 3s. 8d. parcel of the ſaid 50. therein contained, the Ganvarn 
ſaid Thomas ſays, that the ſaid Fofiah ought not to have his ſaid 2 
action in this court againſt him, by reaſon of the non-perfor- n. 
mance of the ſaid promiſe and undertaking in the ſaid declara- 
tion firſt above mentioned as to the ſaid 1/. 3s. 8d. becauſe he 
| lay*, that he the ſaid Thomas at the time of the exhibiting the 
ſaid bill of the ſaid J, and long before, lived and reſided, 
and ſtill doth live and reſide within the county of Midaleſæx, 
that is to ſay, at Enfield in the county of Middleſex - the 
ſaid Thomas further ſays, that he the ſaid Thomas always from 
the time of the promiſe and undertaking of the faid Thomas in 
the ſaid declaration firſt above mentioned, and ſuppoſed to have 
been made, as to the ſaid ſum of 1/. 3s. 8d. parcel of the ſaid 
5/. therein contained, hitherto hath been, and till is liable to 
be ſummoned to the county court of Middleſex, within the 
true intent and meaning of the ſtatute made in the twenty-third 
year of the reign of his preſent Majeſty, for preventing delays 
and expences in the proceedings in the county court of Mid- 
Aleſex, and for the more eaſy and ſpeedy recovery of ſmall debts 
in the ſaid county court; and this he is ready to verify; where- 
fore he prays judgment if the ſaid Fofiah ought to have his ſaid 
action in this court againſt him by reaſon of the non-perfor- 
mance of the ſaid promiſe and undertaking in the ſaid declara- 
tion firſt above mentioned, as to the ſaid 1/. 35. 8d. parcel of 
the ſaid 5/. therein ſpecified. . Hayward. 


And the ſaid Foiah, as to the plea pf the ſaid Thomas above Replication thar 
pleaded in bar as to the ſaid 10. 3s. 84. parcel of the ſaid 5. in defendant | 
in the ſaid firſt promiſe and undertaking in the ſaid declaration ;, ee 
mentioned, ſays, that he, by any thing in that plea alledged, be ſummoned to 
ought not to be barred from having his aforeſaid action thereof he ſaid county 
maintained againſt the faid Thomas, becauſe he ſays, that in 
and by the ſaid act of parliament mentioned in the ſaid plea of 

the ſaid Thomas, it is provided, that no perſon or perſons ſhall 
be liable to be ſuminoned to the ſaid county court at the ſuit of Rd 
any plaintiff or plaintiffs, other than ſuch perſon or perſons as 
was or were liable to be ſummoned to the county court of 
Middleſex before that act was made, and that that act ſhould 
not extend to give the county court any juriſdiction to hold 
plea of, or to hear and determine any action, cauſe or ſuit, 
other than ſuch action, cauſe or ſuit, as the county court of 
Middleſex might have held plea of, by plaint, before the making 
of the ſaid act, as by the ſaid act amongſt other things more 
fully appears: and the faid Fo/rah further ſaith, that the ſaid 
Thomas before and at the time of the making of the ſaid act 
was, and ever ſince hath been one of the attornies of the court 
of our Lord the now King of the Bench here; and therefore 
the ſaid Thomas neither at the time of the making of the ſaid 


act, 
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1757. 24, nor at the time of the exhibiting of the ſaid bill of the ſaid 

— Foſiah, was a perſon liable to be ſummoned to the faid county 

| Ganvxzz court of Middleſex; and this he is ready to verify; wherefore = 
| x4,%. prays judgment and his damages in this behalf to be adjudged 


Demurrer. And the ſaid Thomas, as to the ſaid plea of the ſaid Foftah 
above in reply pleaded to the ſaid plea of the ſaid Themas above 
pleaded in bar to the faid promiſe and 1 in the ſaid 

declaration firſt above mentioned, as to the ſaid 11. 3s. 8d. 
Parcel of the ſaid 5/. therein contained, ſays, that the replica- 
tion aforeſaid, and the matters therein contained, are not ſuffi- 
cient in law. for the ſaid Jeſiah to have and maintain his ſaid 
action in this court againſt him; to which faid plea in manner 
and form aforeſaid. above in reply pleaded, he the ſaid Thomas 
need not, nor is he in any wiſe bound by the law of the land 
to anſwer; and this he is ready to verify; wherefore he prays 
i e and that the faid 22 may be barred from having 
is faid action in this court againſt him; and for cauſes of this 
demurrer in law the faid Thomas, according to the form of the 
ſtatute in ſuch caſe lately made and provided, ſhews to the court 
here theſe cauſes following, to wit, that the ſaid replication is 
no anſwer to the ſaid plea of the ſaid Thomas, and is in itſelf 
incertain, repugnant, foreign and argumentative. 


Coatinuance. And thereupon the ſaid Fotah Gardner prays time to join in 
demurrer with the ſaid Thomas Feſſop here until Thurſday next 
after the morrow of All Souls, and he has it, &c. The ſame 
day is given to the ſame Thomas Feſſop, &c. at which day here 
come as well the ſaid eſah Gardner by his aforeſaid attorney, 
as the faid Thomas Feſſop in his proper perſon ; and the ſaid 
Joſiah Gardner prays further time to join in demurrer with the 
faid Thomas . here until Friday next after the octave of 
St. Hilary, he has it, &c. (after ſeveral of the like conti- 

Joinder in nuances entered, the plaintiff in Trinity term 30 Ges. 2. joins 
in demurrer, and after continuances until this preſent Hilary 
term 30 Geo. 2. by curia adviſare vult”). This cafe was at laſt 
now argued by ſerjeant Hayward for the defendant, and ſerjeant 
Davy for the plaintiff ; and after ſome time taken to conſider, 
the court gave judgment for the plaintiff. 


And I/, It was reſolved by the court, that an attorney may 
be ſued here for any ſum under forty ſhillings, though it be ever 
fo ſmall. OY 


 24dly, That an attorney cannot waive his privilege, becauſe 
he is not allowed it in reſpect of himſelf, but for the fake of 
this court and the ſuitors here; and if he could waive his pri- 
vilege, how doth the plaintiff know that he will waive it? 


34h, 


OY 
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3d, That the replication is well enough, although it doth 1757. 
not alledge that the plaintiff ought not to be barred from having 


his action IN THIS COURT. An 


So the court over- ruled the demurrer, and ſaid, the plaintiff I*Sor. 

might enter what judgment was proper; Quære, whether it 
muſt be judgment in chief; or quad defendens reſpondeat ouſter? 
for the court did not mention what judgment. 


Jenkins on the demiſe of James Harris and Ann his 
wife verſus Prichard and others. C. B. 


PON the iſſue Not guilty in ejectment the following caſe Whoever claims 
was reſerved for the judgment of the court, which ſtates 3 heir by malte 


| i ; ; | . : himſelf heir to 
That this action is brought for . the poſſeſſion of tn nerfon loſt 


lands and tenements in the pariſh of Michaelchurch Eſtley in actually ſeiſed 
the county of Hereford, that it appeared in evidence at the and in paſſeſſion 
trial, that David Smith was ſeiſed in fee of the premiſſes, and ef the inheri- 


being ſo ſeiſed, by indentures of leaſe and releaſe dated the ah 
and 3oth days of Auguſt 1716. made between the ſaid David 
Smith of the one part, and Rowland Prichard and Charles 
Price of the other part, in conſideration of 180/. paid to the An actual entry 
ſaid David Smith by Sarah Madey ſpinſter, and in conſidera- aha nating 
tion of a marriage then intended to be had between the ſaid avoid a fine 
David Smith and Sara! Madey, and for ſecuring a mainte- without procla- 
nance for her in caſe ſhe ſhould ſurvive the ſaid David, and for ens. 
ſettling and aſſuring the premiſſes to the uſes thereafter men- 

tioned, and for other good conſiderations, the ſaid David Smith 
did grant and convey the premiſſes in queſtion to the ſaid 
Rowland Prichard and Charles Price and their heirs, to hold 
to them and their heirs to the uſes following, (that is to ſay), 
to the uſe of the ſaid David Smith, his heirs and aſſigns, until 
the faid intended marriage ſhall take effect; and from and after 
the ſolemnization thereof, to the uſe and behoof of the ſaid 
David Smith and the ſaid Sarab his intended wife, for and 
during their natural lives, and the life of the ſurvivor of them; 
and from and after the deceaſe of the ſurvivor of them, to the 

uſe and behoof of the heirs of the body of the faid Sarah law- 
fully to be begotten by the faid David, and for want of ſuch 
iſſue, to the uſe and behoof of the ſaid David, his heirs and 
_ afſigns for ever. 8 


That the marriage was aſtef wards ſolemnized, and there was 
iſſue thereof one daughter named Elizabeth, and no other iſſue. 


That in the year 1734. the faid Sarah died, and in February 

1736. the ſaid David intermarried with one Sarah Griffiths, 

and by her had iſſue Anne, one of the leſſors of the plaintiff, 

(now an infant), and no other ifſue; and the ſaid Anne married 

the other leſſor of the plaintiff before the demiſe laid in tge 

declaration. DD. | FI. | 
| | That 
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That in April 1738. the ſaid Elizabeth, the daughter of the 
faid David by the ſaid Sarah his firſt wife, intermarried with 
John Waters, and upon that marriage the faid David delivered 
up the poſſeſſion of the premiſſes to the ſaid 7ohn Waters, but 
did not execute any conveyance thereof to him. | 


That in January 1738. the ſaid David died, leaving iſſue 
only Elizabeth by the firſt venter, and the ſaid Anne by the 
ſecond venter, and about 12 months afterwards the ſaid El:za- 
beth died, leaving iſſue only one ſon (born after the death of 
David the grandfather) who died ſoon after the death of the- ſaid 
Elizabeth his mother an infant, and without iſſue; and the ſaid 
Jobn Waters held the premiſſes till his death, which happened 


In or about the year 1743. and the faid John Waters and 


Elizabeth his wife never did any act to deitroy the faid eſtate- 
tail veſted in her. | | 


That the faid David had no brother, but left a ſiſter (named 
Jane, who married Fob Gilbert, and) who was heir at law to 
Elizabeth the daughter of the ſaid David by the firſt venter, 
and to her ſon, and upon the death of the ſaid: John Waters 
the ſaid Fob Gilbert and Jane entred upon the premiſſes, and 
being in poſſeſſion in Trinity term in the 22d year of the 
reign of his preſent Majeſty, levied a fine thereof without 
proclamations, and no aun entry was made by the leſſors of 


the plaintiff to avoid ſuch fine. 


The defendants claim under the faid Fob Gilbert and Fane 
his wife; in November 1754. the leſſors entred and made the 
leaſe to the plaintiff, and the defendants ouſted them, as men- 
tioned in the declaration; and upon the trial a verdict was 
found for the plaintiff, ſubject to the opinion of the court, 
whether the plaintiff ought to recover the premiſſes, or any 


part thereof, 


And if the opinion of the court ſhall be that the plaintiff 
ought to recover the whole premiſſes, then the verdict is to 


ſtand, with liberty for the plaintiff to take out execution 


thereon ; and if the court ſhall be of opinion that the plaintiff 
ought only to recover part of the premiſſes, then the verdict is 


to be entred for the plaintiff for ſuch part only, and as to the 


reſidue for the defendants : but if the opinion of the court ſhall 


be that the plaintiff __ not to recover any part of the pre- 


zs the reverſion thereof, upon the death of 
cended in moieties to his two daughters Anne and Elizabeth. 


miſſes, then the verdict obtained by the plaintiff is to be void, 
and inſtead thereof a judgment of nonſuit is to be entred up 


for the defendants. 


The eſtate- tail being ſpent, the leſſors of the plaintiff claim 
the reverſion in fee of the whole premiſſes in right of Anne, as 
heir to David Smith, or, at leaft, a moiety of the premiſſes, 

David Smith, deſ- 


Upon 


_— 
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| Upon the argument of this caſe two points were made; 1. 1757. 
Whether the leſſors of the plaintiff had any title at all? Ear 3 
2dly. If they had any title, whether an a entry was not Jz=xx1xs 
neceſſary to have been made in order to avoid the fine without ws 


. Px ien And. 
proclamations ? | 


As to the firſt point it was objected for the defendant, and 

adjudged by the court, (abſent? Brrch J.) that whoever claims 

as heir in fee by deſcent muſt make himſelf heir to him that | 
was laſt ſeiſed of the actual freehold and inheritance, that is to Co. Lit. 11. b. 
ſay, who was laſt actually in poſſeſſion of the lands in fee-ſim- 

ple; and the reverſion or remainder in fee (be it which it 

will) which was in David Smith and his heirs on the failure of 

iſſue in tail, is not ſuch a ſeiſin whereof there can be a poſſeſſio 

fratris, Sc. and therefore Anne not being heir to the perſon 

laſt actually poſſeſſed of the fee, .the court were very clear that 

the leſſors no title to any part of the premiſſes. 


As to the ſecond point, the court adjudgel that an actual Plowd. 265. 
entry is not neceſſary to be made in order to avoid a fine at 
common law, as this ie, it being, without proclamations. 
FF Judgment for the defendants, PAs 3 55 | 


Burſlem verſus Fern. C. B. 1 
MPRISONMENT. The defendant juſtifies under the Falſe imprifon- 


1 ſheriff's warrant, directed to the gaoler, and to one Samuel ment. | 
Jordan and the defendant Joſiab Fern, upon a capias to take — 
the defendant to anſwer 70%. Jones in a plea of treſpaſs upon warrant on a 
the caſe upon promiſe ; the plaintiff replies, and traverſes that <apiay.ad reſpon- 
the ſheriff made ſuch warrant directed to the gaoler, Samuel 8 agg 
Jordan and Fofrah Fern; the defendant takes iſſue upon the and tent wm 
traverſe, and upon the trial before Mr. Juſtice Deniſon at the with a blank, 
aſſiſes in the Midland circuit, it appeared in evidence, that the ** is bad. 
attorney for 79% Jones ſent to the under-ſheriff for a warrant 
upon the capias ad reſpondendum ſued out againſt Bur/lzm; that 

the under-ſheriff ſent to Fones's attorney a warrant thereupon 
directed to the gaoler and Samuel 7 with a blank ſpace 
for another bailiff s name; that Fores's attorney, without the 
privity or knowledge of the ſheriff or under-ſheriff, put in the 
name of the defendant Fern after the warrant was ſealed and 
ſent to him, at the inſtance and peril of the plaintiff Jones, as 
a ſpecial bailiff, who thereupon arreſted Burflem, and carried 

him to gaol for want of bail; it alſo appeared that in many 
other counties this method of ſending blank warrants by under- 

| ſheriffs to attornies who ſend for the ſame is often practiſed, 
eſpecially in the northern counties, as Mr. Juſtice Denyon - 
himſelf ſaid; and thereupon he was about to ſum up the evi- 
dence, and direct the jury to find a verdict for the defendant ; 
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but at the preſſing inſtance of ſerjeant Milles, the point was 
ſaved, and a caſe ſtated, as above, for the opinion of the court, 


whether the iſſue was proved for the defendant. 


It was inſiſted by ſerjeant Hewit for the defendant, that the 


iſſue was well proved for him, (and of that opinion was the 


Judge at the trial ;) that although the caſe ſtates that the name 
e 


rn was put into the warrant after it was ſent to the attor- 
ney, without the privity or knowledge of the ſheriff or under- 
ſheriff, yet it doth not ſtate that the attorney had not authority 
from the ſheriff for that purpoſe, and the general uſage of 
delivering out blank warrants to attornies authorizes this 
practice; the ſame kind of practice prevails in other cafes, the 
filacers give out blank writs, and the plaintiff's attorney con- 


ſtantly fills them up after they are ſigned and ſealed ; marriage 


licences are given out to ſurrogates, blank, and filled up by 
them after they are ſealed, and /, in many other inſtances ; 
the fat. 6 Geo. 1. c. 21. / 53. which recites, that whereas 
under-ſheriffs deliver out blank warrants and other warrants, 
Sc. to attornies for arreſting perſons without having any writ, 
Sc. doth not condemn the practice of delivering out blank 
warrants, but ſeems to allow the ſame, and only condemns the 
delivering out of blanks, or any warrants by the ſheriff before 


he hath received the writs. In a //eftmorland caſe in B. R. 


upon a motion by way of complaint againſt an attorney for 
filling up a warrant after it was ſent to him exactly like the 


_ Preſent caſe, the court did not enſure the attorney, but faid it 


was the conſtant uſage; (this was mentioned by Mr, J. Deniſon 
at the trial.) | f RT 


On the other ſide it was ſaid by ſerjeant Willes for the 
plaintiff, that if this practice be permitted to go on, it will be 
of bad conſequence, for then, inſtead of ſheriff's officers who 
give ſecurity to do their duty, plaintiffs attornies may put into 
warrants men of infamous characters, who may be guilty of 
great oppreſſions; and formerly the perſons who executed 
proceſs were duly ſworn and admitted for that purpoſe, to 
prevent oppreſſion. PW ; E 


Per curiam, (abſente Birch J.) We have no doubt but this 
practice ought to be condemned, and alhough we do not puniſh 
attornies for it by granting attachments againſt them upon 


Complaints, yet we conſtantly diſcharge the party arreſted by 


ſuch warrant out of cuſtody. Such warrant is always held to 
be illegal, and if Burſſem had killed Fern in reſiſting him, it 

would not have been murder, becauſe Fern had no legal 
warrant to arreſt him; and a parcel of ſailors who were tried 
before Mr. Juſtice Bathurſt for killing a bailiff who had ſuck 


a warrant as the preſent for arreſting one of them, were 


acquitted of murder. As to the /tat. 6 Geo. 1. c. 21. / 53. 


we think it rather condemns blank warrants than otherwiſe; 


. but 


* 


WE. 
* 4* P 


dut if it does not, it 3 1 as bites Ns ſtatute was 1757. 
made, and we think ſuch warrants were always bad; as to 
flacers they are officers for that purpoſe, and they may autho- Bosezza 
rize attornies to fill up their writs z as to ſurrogates we do not pA. 
know what they do, but we ire all very clear that the defendant - 
has_not proved his Mikes and 22 muſt, be e for the 

Flaintiff. 4 


a 


$ iers verſus Handley. C. B. 


EBT upon a bond for 52. 16s. d the heir of the A term for 5 —_ 
obligor; the defendant confeſſes the bond anq debt, and N ha 

pleads that he has nothing by, deſcent but a ſmall cottage in 1,0. wel 

Tamworth, except a reverſion after a term of 500 years, 

commencing the 16th of October 1746. now to come 

unexpired; and this he is ready to verify; to this plea there is a 

general demurrer, which was argued by ſerjeant Milles for the 


plaintiff, and ſerjeant Heruitt for the defendant. 


For the plaintiff it was ob; jected, i/t, That the plea j is in in reverfion after 
ſubſtance, becauſe it is not "Alledged therein that the leaſe for a term for Sc 

00 years. is by deed, nor that the leſſee by virtue thereof 83 
entred, and if the leaſe for 500 years be without deed, it is hands of che 
void by the ſtatute of frauds and perjuries *; and of this heir by deſcent. 
opinion was the court (Clive and Bathurſt "Juſtices only . Rn cn ge 


proſent)s and | upon this point gave judgment for the gra! Farmer of the 
| demiſe of Earl 


| 2dh, It was objected that a reverſion after a term for years c 3 
is not pleadable in this manner, but the defendant in this cafe 29 Geo. 2. 
bought to have admitted aſſets; and cited Smith and Angel, 2 C. B. ſeems 
Ld. Ray. 783, and Salk, 354. S. C. where Holt's opinion is; ente. 
that the heir could not plead à term in delay of preſent execu- = 
tion, but ought to confeſs aſſets (notwithſtanding there are ſome Lil. Ent. 180. 
precedents otherwiſe, that he may], for the reverſion is aſſets, 
and the common law had no regard to a term for years; and. Mk LY 
there is no miſchief i in this, for tho? in conſequence a levari . he 
may 20, yet a leflee may maintain himſelf againſt an ejectment Rep. 57. 
by virtue of his leaſe; and of this opinion was the court now 
in the preſent caſe; but they declared they NR. W for 


the plaintiff upon the firſt point. 
But guære how the judgment i is entred, whether genera BY > 
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1757- | «4877 
= -- ooo _ Shipman verſus Stevens. C. B. 
Where the de- SS AULT and battery, whereby the plaintiff loſt her 
wm lat. lag. The defendant being ſerved with a capias ad reſ- 


tiff ought to Ponaendſim, did not enter his appearance at the proper day after 
apply to him to the return thereof, therefore the plaintiff's attorney made an 
"= 8 affidavit of the ſervice, entred an appearance for the defendant 
8 3 according to the ſtatute in perſon, left the declaration in the 
the plaintif office, gave notice to the defendant thereof, and to plead; 
an apply © whereupon the defendant employed Mr. V aldo an attorney of 
7 ww ab ebenda B. R. to take the declaration out of the office and plead the 
0 m0 do. general iſſue, who did fo in the name of one Palmer an attor- 
ney of C. B. Thereupon the plaintiff's attorney made up and 
delivered the iſſue, gave notice of trial, ſet down the cauſe, 

' ſubpzenaed witneſſes, and gave briefs to his counſel; but when 
the cauſe was juſt coming on to be tried, the plaintift's attorney 
diſcovered that the defendant was an infant of about 17 years 
old, ſo that he ought to have appeared and pleaded by guardian; 
and therefore if the plaintiff had proceeded to mT and judg- 
ment upon this record, it would have been error. 


Wherefore it was now moved on behalf of the plaintiff, that 
the defendant or his attorney might ſhew cauſe why the appear- 
ance in the filacer's book ſhould not be ſtruck out, and the 
defendant be obliged to appear and plead by his guardian, and 

why the record ſhould not be amended conformably thereto, 

| rt why the plaintiff ſhould not have his coſts occaſioned by 

the defendant's attorney, who muſt be ſuppoſed to Know his. 
clieyt was an infant, and ſo had led the plaintiff's attorney on 
to proceed thus far erroneouſly; upon an affidavit of theſe facts, 
and that Mr. Waldo was a truſtee for the defendant in a ſettle- 
ment, and muſt know he was not of age, when he pleaded. 


On ſhewtng cauſe for the defendant it appeared by affidavit, 
that Mr. Walde acquainted the plaintiff's attornzy that the 
defendant was an infant, (but this was after the plea pleaded) 
and he, not believing it, proceeded fo far as aboveſaid. 


Per curiam : In this caſe the plaintiff's attorney, ought to 

have applied to the defendant to name a guardian, and if he did 

not do fo in ſix days, then plaintiff ought to have applied to the 

court to oblige him ſo to do; and it was the plaintiffs attor- 

ney's own fault to proceed erroneouſly, although no notice had 

LS | been given to him that the defendant was not of full age; and if 
E the. plaintiff had proceeded to judgment, and error had been 
brought, and afterwards the plaintiff had moved here to have 

made the record fight, this court would not have done it ; and 
therefore 
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therefore as to coſts there is more reaſon that the plaintiff 1757. 
ſhould pay coſts for being permitted to have the record made 
right, than that the defendant ſhould pay coſts to the plaintiff; Sunn 
however, as coſts have not been prayed by the defendant, let 37 nt 
the defendant plead by guardian in fix days, and let the record 
| be made agreeably thereunto without coſts of either ſide. Ser- 

jeants Prime, Willes, and Davy for the plaintiff, Hewitt for 
the defendant. Abſente Capita” Fuftic” Willes, 


Eaſter Term 


30 George 2. 


Cope verſus Marſhall & a. B. R 


HE record is of Hilary term in the 27th year of his 1757. 
preſent Majeſty, Roll. 145. The declaration contain 

nine counts, but as the queſtion debated aroſe ſingly on the 8th 

count, it will be only neceſſary to write that down, which is 

thus, viz | | M | "PN OE 


And alſo that they the ſaid Charles Marſhall, IF. E. J. AA. Declaration in 
J. N. T. I. J. S. . T. J. V. V. S. and IV. H. on the treſpeſs for digg» · 
1th day of June in the year of our Lord 1753. and on divers j\5 oÞ £2097 
other days and times between that day and the day of exhibiting plaintift*s foil. 
this bill, with force and arms broke and entred the cloſe and | 
free warren of the _— en Cope, called Sugar's Lodge War- 

ren, otherwiſe Capes Warren, at the pariſh of Rugeley, other- 
wiſe Rudgely, otherwiſe Ridgeley aforeſaid in the ſaid county of 
Stafford, and trod down and conſumed with their feet in walking 
the graſs of the ſaid Fohn Cope there growing of the value of 
twenty pounds, and the ſoil of the ſaid John Cope there, to 
wit, fiye acres of his ſoil did turn up and ſubvert with ſhovels, 
ſpades, corves, pickaxes and mattocks, and did dig up, fill up 
and deſtroy divers coney burrows, to wit, 1000 coney burrows 
then and there made and kept up for the harbouring and breed- 
ing of conies, and the RT 5 found in the ſame cloſe and. 
E 4 Thy „ 
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| Notguity®w And the ſaid Charles (and other defendants) plead firſt the 


1757. free warren, to wit, 1000 conies of the value of fifty pounds, 
. did take and carry away, and converted and diſpoſed thereof to 
Coxz their own uſe, and other injuries to the ſaid John Cope did, 
WTO NG againſt" the peace of our Lord the preſent King, and to the 
annatt damage of the ſaid Jobn Cope of 1001. and therefore he brings 

. OY CDT. 12 87 | 


WM 


the whole.” 


Aut « jafifca- general iſſue Not guilty to the whole, and thereupon iſſue is 
tion by the joined; and by leave of the court here for this purpoſe to them 
ere . granted, according to the form of the ſtatute in ſuch caſe lately 

323 1 o made and provided, for further plea, as to breaking and entring 

that the fame the cloſe in the ſaid declaration mentioned, called Sugar's 
was ſurchirgel Lodge Warren, otherwiſe Cope's Warren, and treading down. 
e ee — and conſuming the graſs there lately growing with their feet in 


the defendant, Walkiag, and the turning up and fubverting with ſhovels, 


and therefore he ſpades, corves, pickaxes and mattocks the faid foil there, and 


abated the 
nuſance. 


digging up, filling up, deſtroying and ſpoiling the ſaid coney 
burrows there made and kept up for the harbouring and breed- . 
ing of conies, above ſuppoſed to be done, ſay, that the faid 
| John Cope ought not to have or maintain his ſaid action thereof 
' againſt them, becauſe they ſay that the ſaid Charles at the ſaid 
ſeveral times when, Sc. and long before, was and ſtil] is ſeiſed 
in his demeſne as of fee of and in divers, to wit, twenty acres 
of land, with the appurtenances, lying and being in the parifh 
aforeſaid, and that the ſaid Charles, and all thoſe whoſe eſtate 
he hath, and at the faid ſeveral times when, &c. had cf and in 
his faid land, with the appurtenances, from time whereof the 
memory of man 1s not to the contrary, have had, and have 
uſed and been accuſtomed to have, and of right ought to have 
had, and the ſaid Charles ſtill of right ought to have common 
of paſture in and upon the ſaid clofe called Sugar's Lodge 
Warren, otherwiſe Cope's Warren, in which, Sc. for all his 
and their commonable cattle levant and couchant on the ſaid 
land now of the ſaid Charles, with the appurtenances, every 
Fear at all times of the year, at his and their wills and pleaſures, 
as to the ſaid land now of the ſaid Charles, with the appurte-- 
nances, belonging and appertaining ; and the ſaid Charles, 
William Emery, F. M. (and the other defendants) further ſay, + 
that the ſaid coney burrows in the faid declaration mentioned, 
before the ſaid ſeveral times when, &c. had been wrongfully 
and injuriouſly made, and at the ſaid times when, &c. were 
- wrongfully and injuriouſly kept up and continued for the 
harbouring and breeding of conies in the laſt mentioned cloſe, 
called Sugar's Lodge Warren, otherwiſe Cape's Warren, in 
which, &c. and the conies, to wit, 100000 conies harboured 
and bred in thoſe coney burrows at the ſaid times when, &c. 
eat up and fed on the grafs in that cloſe growing, by means of 
which the ſaid common at the ſaid times when, &c. was 
ſurcharged, to the great nuſance of the ſaid Charles in the 
enjoyment of his ſaid common of paſture, ſo that the ſaid 
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. Charles\at the ſaid times when, &c. eould not have and enjoy 
his laſt mentioned common of paſture in the ſaid cloſe called 
Sugar's Lodge Warren, otherwiſe Capes Warren, in which, 
&c. in ſo beneficial a manner as of right he ought to have had 
and enjoyed the ſame; therefore the ſaid Charles in his own 
right, and the ſaid V. E. J. M. (and other defendants) as his 


ſervants, and by his command, in order to abate the ſaid 


nuſance, and to prevent the continuance of the increaſe of 
conies there, at the ſaid feveral times when, &:c. entred the 
faid cloſe called Sugar's Lodge Warren, otherwiſe Cope's Mar- 
ren in which, &c., and with ſhovels, ſpades, coryes, pickaxes 
and mattocks dug up, filled up, deſtroyed and ſpoiled the faid 


coney burrows ſo there wrongfully and injuriouſly made, kept 


up and continued for the harbouring and breeding of conies, 
and thereby did abate the faid nuſance, as it was. lawful for 
them to do; and in ſo doing they the ſaid Charles (and others) 
did neceſſarily and unavoidably tread down and conſume with 
their feet in walking a little of the graſs there then growing, 
and did neceſſarily turn up and ſubvert with the faid ſhovels, 
ſpades, corves, pickaxes and mattocks the faid ſoil there, doing 
as little damage as on that occaſion they poſſibly could, which 

are the ſame breaking and entring the ſaid cloſe in the faid 
declaration mentioned, called Sugar's Lodge Warren, otherwiſe 
(abe s Warren, and treading down and conſuming the ſaid graſs 
there lately growing with their feet, in walking and turning up 


and ſubverting with ſhovels, ſpades, corves, pickaxes and mat-- 
tocks the ſaid foil there, and digging up, filling up, deſtroying 


and ſpoiling the ſaid laſt mentioned coney burrows there made 
and kept for the harbouring and breeding of conies there, 
whereof the ſaid Fohn Cope hath- above thereof complained 
againſt them; and this they are ready to verify; wherefore 


they pray judgment if the ſaid John Cope ought to have or 


maintain his ſaid action in that reſpect againſt them, Tc. 


Io this plea the plaintiff has demurred generally, and the 
defendants have joined in demurrer. oP 


There was a verdict for the plaintiff upon the general iſſue, 
and afterwards this demurrer was ſeveral times argued before 
Lord C. J. Ryder & fciis ſuis; and it was argued in this 
term before Lord C. J. Mansfield & ſaciis ſuis by Mr. Moreton 
for the plaintiff, and Mr. Aſion for the defendants. 


| In ſupport of the demurrer, and to ſhew the plea was bad, 
| ſeveral caſes were cited: Firſt, Ceney's caſe, Godb. 122. 4 


Leon. 7. 8. C. where the plaintiff declared in treſpaſs for 


digging the plaintiff's cloſe, and killing 18 conies there; the 


defendant pleaded as to all the treſpaſs but killing of two conies 
Not guilty ; and as to killing the two conies juſtifies as having 


a right of common, and that he found them eating the grab, | 
th | an 
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1957. and chat he killed them; judgment for the plaintiff: to this it 
Vas anſwered by the counſel for the defendant, that the caſe 
Corz cited is not applicable to the preſent caſe, for the plea now 


Mas Aar. under conſideration does not juſtify the killing of conies. 


The ſecond caſe cited for the plaintiff was Bellew verſus 
| Langdon, Cro. Eliz. 876. and Owen 114. S. C. which was 
| treſpaſs for killing conies; the juſtification is the ſame as the 

caſe in Godb. and the ſame judgment, ſo the counſel! for the 
defendant ſubmitted the fame anſwer, that this cafe is not 
applicable to the preſent. | | 


The third cafe cited for the plaintiff was Haddeſden verſus 
Gryſſel, Cro. Fac. 195. Yelv. 104. S. C. which was treſpaſs 
guare clauſum freg it, and took, killed and carried away conies 
the defendant juſtifies, for that he is ſeiſed in fee of a meſſuage 
and land, and had common by preſcription appertaining thereto 
in the place where, &c. and that he was ready to uſe his com- 
mon, and many conies being there damage Jag and ſpoiling 
the graſs, he entred to chaſe them out leſt they ſhould increaſe; 

| the plaintiff demurred, and after argument the court adjudged 
that the plea was not good, for the commoner has nothing to 
do with the land but to put in his cattle, and may not meddle 
with any thing of the lord's there, and if the lord ſurcharge the 
common, the commoner ſhall have an aſſiſe or an action on 
the caſe; and he may not kill the conies, for ſo long as they are 
on the land of the lord they are his property; and when the 
defendant ſhews that his intent was to enter to chaſe the conies, 
that entry was tortious ; and ſo there was judgment for the 
plaintiff. The counſel for the defendant now admitted this 
caſe was good law, but ſaid it was not like the caſe at bar. 


The fourth caſe cited for the plaintiff was Sir Ferome Horſey 
verſus Hagberton ; the queſtion was, whether a commoner may 
caſt down and fill up coney burrows which were made in the 

common waſte where he was to have common ; and this being 
pleaded in juſtification, and a demurrer thercupon, it was 
reſolved and adjudged without argument, that the commoner 
. had not any other intereſt than to take the common by the 
feeding there of his cattle, and may not deſtroy the conies nor 
coney burrows : wherefore without argument it was adjudged 
that the plea was not good. In anſwer to this cafe it was 
obſerved by tha counſel for the now defendants, that the caſe 
cited was determined without arzument, and is fo mentioned 
by the reporter twice. 24%, That it does not appear what the 
nature of the juſtification was; and it might be a juſtification 
merely by the defendant, as having a right of common, with- 
out ſtating or alledging any ſurcharge; and if ſo, the cafe was 
admitted to be law ; and that this was the nature of the juſtif= 
cation is moſt probable, or otherwiſe it would have been further _ 
| ſtated; 
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ſtated; and the defendant's counſel agreed that the lord may 
lawfully erect coney burrows on the warren, and may encourage 
the increaſe of comes, ſo that he do not ſurcharge the common, 
but when that is done, the coney burrows (it was inſiſted) 
were a nufance; and they ſaid that in the preſent plea the 
ſurcharge is inſiſted upon, and that the erection of the coney 
burrows was the cauſe of fuch ſurcharge, which is admitted by 
the demurrer; and therefore the preſent caſe is very different. 


The fifth and laſt caſe cited for the plaintiff was, 2 Buſt. 
116. Carril verſus Pack and Baker, 1 Prownl. 227. S. C. 


treſpaſs guare clauſum & liberum warrennam fregit & intravit, 
and for digging the ground, &c. The defendants plead Not 
guilty, except us to entring the warren, chaſing the conies, and 

igging the land; and as to chaſing the conies and digging the 
Und they juſtify, as having a right of common ; that the 
plaintiffs father ſtored the place with conies; that the plaintiff 
made new holes, by reaſon whereof defendant's ſheep often 


fe]l into them, and ſo were hurt; by reaſon whereof defendant - 


with ferrets chafed the conies, and digged down the burrows, 
and filled up the holes for the better preſervation of the com- 
mon; demurrer to the plea, and judgment for the plaintiff. To 


this caſe it was anſwered by the defendant's counſel, that the 


judgment was given upon the inſufficiency of the plea, and, as 


it ſeems, principally upon this reaſon, becauſe the defendant | 


hath not denied but admitted the free warren; for Create 
Juſtice ſays, & If the plaintiff hath a free warren, the defendant 
« cannot juſtify the killing the canies.” (Haughton Juſtice) 
Coney burrows are incident to a warren ; and per Dedderidge 
Juſtice, If the defendants kad pleaded Not guilty to the treſpaſs 
in the warren, this had &2en then well pleaded, and the plaintiff 
muſt then have made it appcar to the court that he had a free 
Warren; but by this plea they have confeſſed that he had a free 
warren ; fo the court was x Sm of opinion that the' juſtifica- 
tion was not good, and judgment was entred for the plaintiff. 
According to the report of this caſe by Brownl. as of Trin. 
II. e I. the ſuit was held to be diſcontinued by reaſon of a 
defect 

the merits. The pleading Rood thus: declaration in treſpaſs 
for breaking the plaintiff's free warren, digging his land, and 
chaſing his conics, and taking them. Defendants to all except 
entring the warren, chafing the conies, and digging the land, 
plead Not guilty ; then as to digging and chaling the conies 
they juſtly, and ſay nothing as to entring the warren neither 
by confeſhon nor traverſe, and ſo all was diſcontinued ; and 
cites 4 Rep. Harlekenden's caſe: this aroſe from an objection 
taken by Mr. Juſtice Haughton, of which ſome mention is 
made in the report of this eaſe in Bulſtrode; but however this 
may N the judgment to be given on the merits for 
the plaintiff as — by Bulſtrode, that de: _— (the 
n | | endant's 


in the pleading, and ſo no judgment given in this caſe on 
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defendant's counſel inſiſted) cannot affect the caſe now at bar, 
for here the defendants have purſued the advice of Mr. Juſtice, 
Dadderidge, and have juſtified entring into the cloſe, but (by 
the general iſſue to the whole) have denied ihe entring into the 


free warren, fo that the preſent juſtification does not admit the 
cloſe to be a free warren, and therefore the reaſon given for the 
inſufficiency of the plea doth not hold in the preſent caſe ; that 
coney burrows are incident to a warren doth not ſhew this 
juſtification to be bad, which does not admit the place in which, 
c. to be a warren. But it was ſubmitted by the counſel for 
the defendants, that this caſe was rather an authority for, than 


. e them; for in the . er thereof by Sir Robert 
1 


tcham in ſupport of the juitification, he agreed that killing 
of conies was not juſtifiable ; that in Simon de Harcourt's caſe, 
13 H. 8. fo. 15. which was treſpaſs for digging a trench upon 
the common, which the commoners jultified to prevent the 
common being annually overfloven, in which caſe the court 
were divided in opinion two againſt two: the Chief Juſtice 
went upon this difference, where the commoner meddles with 


the ſoil de nodo; and where he only reforms a misfeaſance; in 


the caſe of Simon de Harcourt the commoner meddled with the 
ſoil de .9v9; but if the tertenant do incloſe, the commoner 
may pull down, becauſe this is only done to reform a misfea- 
ſance. If the lord do make a pond upon the common, if the 
commoner , notwithſtanding, this hath common ſufficient, this 
15 good 3 but if all the common be taken up in the pond, they 
may lawiully let out the water, and ſo enjoy their common, 


and this they may wel! juſtify ; and cites the ſame caſe. Then 


he inſiſts that the tertenant ought not to take advantage of his 
on wrong, and that it is lawful for every man to remove 


What is hurtful or a damage to him. After this argument the 
court determined the caſe of Carril verſus Pack and Baker, 
upon the reaſon that it was charged in the declaration that the 


defendants had broke the plaintiff's free warren, and done the 
treſpaſs complained of there; and this was admitted by the 
juſtification; aud therefore the court were of opinion that the 
juſtiſication was bad, becauſe coney burrows are incident to a 
walren; from hence (the now defendant's counſel ſubmitted; 


may de very fairly drawn. this almoſt neceſſary conſequence, 


dig. That if in that cafe the defendants had pleaded Not guilty 


to the zreſp/: in the warren, the juitification had been good; 


er Mir, Juiice Dalderidge expreſly ſays, if the defendants had 
picaded Not guiity to the treſpaſs in the warren, this had been 
then tuell, plended, and the plaintiff muſt then have made it 
appear to the court that he had a free warren, but by this plea 
ey hive confeſſed he had a free warren; in the caſe at bar the 
tree warren is denied by the general iſſue, and therefore the 
defendant's counſel now ſubmitted to the court that this caſe 


cited by the plaintiff is a ſtrong authority for the defendants. 
| 8 ; ee | They 


* 
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a They who argued for the defendants did not deny the autho= 1757. 
rities cited for the plaintiff, nor diſpute the principles upon Lynn 
which thoſe caſes are founded, but contended that the plea in Core 
the caſe at bar may be good conſiſtently with thoſe principles; > 
and to diſtinguiſh this from all the caſes cited for the plaintiff Iatereſt of the 
as to the intereſt of the commoner, it was firſt admitted by the commoner. 
defendant's counſel, that his intereſt eonſiſts in the feeding unn 
the herbage, and that he has no other intereſt in the ſoil; that Intereſt of the 
the lord or owner of the ſoil may feed the herbage with his lord. | 
cattle, and is not reſtrained to any ſpecies of cattle, but may 
depaſture it with beaſts of warren; that the commoner has no Commoner can- 
Tight to diſtrain, chaſe or kill the beaſts of the lord ; theſe are 2 re. — Kul 
the general rules which they (for the defendants) ſaid they did * 
not diſpute, but ſubmitted to the court that theſe rules admitted of | 
{ome exceptions or reſtrictions, and that although the lord may 
put what ſpecies of cattle he pleaſes upon the common, or may 
\ uſe the ſoll in what manner he pleaſes as his own foil, yet that | 
muſt be underſtood ſub modo; that he uſes the ſoil or feeds the Lord's uſe of the 
herbage with catile in ſuch manner as may be conſiſtent with ſoil ſub modo. 
the rights of the commoners ; and here this rule of law ought 
to be obſerved, fic utere tuo ut alienum non lædas; and therefore 
it was contended, and inſiſted by the defendant's counſel, that 
if the lord or owner of the foil puts ſuch a number of cattle | 
upon the common ſo as to ſurcharge it, that is to ſay, if by He ought not to 
means of ſuch number of cattle turned on by the ford the furcharge. 
_ commoner has not a ſufficient common of paſture for the 
_ cattle, he has a right to feed on the common, or by means 
of any erections on the common, the commoner is diſturbed, nor make erec- ' 
hindred or reſtrained in the enjoyment of his right, ſo that he tons. 
cannot enjoy his common in ſo ample and — a manner 
as he has a right to do from the nature of his grant, cuſtom or 
preſcription; theſe are injuries done to the commoner, and 
which the law calls nuſances, and for which the commoner has Theſe are nu- 
a right to a redreſs by law; and there are a variety of caſes in ſances, and the 
the books to prove this. Then they ſtated the plea, the facts jommonere®. 
wherein diſcloſed, are admitted by the demurrer, ſo that it 8 
appears that an injury has been done to the commoners by the 
making and continuing of the coney burrows, which is the 
cauſe of the ſurcharge upon the common; if this be an injury, | 
the commoner has a right to redreſs ; bnt how and in what But in what 
manner is the queſtron, whether by abating the cauſe of the me 1 
nuſance, or by an action againſt the lord. It was inſiſted for! 
the plaintiff « 8 the remedy is by action only, and that the May abate the * 
defendant has no right to abate it, and by taking this method or nuſance. 
courſe of redreſs is a treſpaſſer; and this is the ſubſtance of 
what has been contended for on the part of the plaintiff ; but 
what is-now inſiſted upon on the behalf of the defendant is, 


4 


That the abatement of the cauſe of the nuſance, as in the 
preſent caſe, is a legal method of redreſs ; that it is agreeable 
CF, | | : to 
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1757. to the reaſon and policy of the law, and that by purſuing this 

Lw—— Courſe the defendants are not treſpaſſers, but that their plea 
Corsz contains a legal juſtification; that this is a legal courſe of 

IAI A A Hk, Tedreſs, and agreeable to the reaſon and h of che _ 


appears from hence: 


Nufances are Nuſances are conſidered either as public or private nuſances; 
pubic or frivste. dublic nuſances are ſuch as affect the public, all the King's 
ſubjects, as the ſtopping up an highway; private nuſances are 
ſuch as only affect certain particular perſons. 5 


Püablic. Public nuſances may be abated by any of the King's e 
but no action will lie by a private perſon for a public nuſance, 
becauſe this would tend to create an infinite number of ſuits, 


one man being as well intitled to bring ſuch action as another. 


© Private. Private nuſances may be abated by the perſons injured by 
| them, or the party injured may bring his action to recover 
General rule as damages for the injury he ſuſtains ; and this is the general rule 
w nuſances. of Jaw with reſpect to nuſances; and how the caſe at bar comes 
to differ. from that general rule of law, the defendant's counſel 
were at a loſs (as they ſaid) to underſtand, that the party in 
this caſe of a private. nuſance may bring an action to recover 
damages, but cannot abate it; for if there is any reaſon to 
* differ this from all other caſes of private nuſance, the rule to 
prevail according to the general reaſon and policy of the law . 
ought to be the very reverie, viz. That theſe kind of nuſances 
. may be abated, but that no action would lie; for if actions are 
to be brought by every perſon injured by this kind of nuſance, 
it muſt tend to create a multiplicity of ſuits, for every com- 
moner has the ſame right of action as another; and in the caſe 
before the court may produce thouſands of ſuits. | 


Abating the Beſides, abating the nuſance in this caſe is the moſt reaſon- 

1 able, proper, and moſt adequate courſe of redreſs; by an action 

| "796%" en tae caſe againſt the lord the commoner can only recover 
damages, but ſuch action will not reform the nuſance ; that 

notwithſtanding ſuch action the nuſance continues, and by the 

3 cContinuance of a private nuſance pending an action, a perſon 

1 | might in ſame caſes ſuffer irreparable injury; therefore the 

abating the nuſance is the moſt reaſonable and proper courſe of 

reczeſs, and beſt adapted to tae nature of the injury. 


But that this courſe of redreſs ſhould not þe lawful in this 
particular caſe of a private nuſance, and yet allowable in all 
others, (as was contended for on the fide of the plaintiff) is 
neither agreeable to common ſenſe and reaſon, nor to the reaſon 

and policy of the law; and therefore the defendant's counſel 
now took into conſideration the reaſon upon which this diſtinc- 
tion, this exception to the general rule of law, is contznded 
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for on the other ſide; and it is only this, viz. ' That the com- 
moner has no intereſt in the foil, is hot to meddle with the (oil 
of the lord, all he has to do is to take the graſs with the mouths 
of his cattle. In anſwer to which the defendant's counſel 
inſiſted, that the commoner's having no intereſt in the ſoil, is 
no reaſon why he may not enter into the common and dig the 
| foil to abate a nuſance; for if I have a cloſe lying contiguous 


to another cloſe through which a watercourſe runs, and my 


neighbour makes a dam acroſs the watercourſe by which my 
cloſe is overflowed, ſurely I may enter into my. neighbout's 
cloſe and dig up the dam in order to abate the nuſance and 
that, although I 

intereſt in the ſoil; this is every day's practice in juſtifications 
for abating of nuſances, and is ſo well known and eſtabliſhed 
that there is no need to cite authorities to prove it. 2 {nft, 
405, 6. That the party injured may enter into the land of the 
wrong-doer to abate the nuſance, whe:her it be in his own 


poſſetlion or in the poſſeſſion of his alienee; and to the like 


purpoſe are mar.y caſes put in the year-book, 9 Ed. 4. 35. If 
a watercourſe to my mill be diverted by making a ditch in 
another man's ſoil, I may enter and fill up the ditch ; this can- 
not be diſputed, and therefore it may be fairly concluded, that 
in the preſent caſe the commoner may lawfully abate the 


nuſance. A right of common is certainly an intereſt in the 
produce of the foil, though not in the ſoil itſelf, and is ſuch an 


intereſt as gives the party a remedy to recover (if deprived of 
it) by an aſſiſe; it is ſuch an intereſt as enables the commoner 
to diſtrain the. cattle of ſtrangers depaſturing the graſs as 
damage-feaſant; it is ſuch an intereſt as 3 the party to 
abate a nuſance erected to his prejudice in the enjoyment of his 
common, as appears from the caſe of Maſon verſus Czar, 2 


1:4. 65. which was treſpafs for pulling down of hedges ; the 


defendant pleads, that he had a right of common in the place 


where, &c. and that the hedges were made upon his common, 
fo that he could not in ea parte enjoy his common in tam amplo 


moda, &c. and fo juſtifies the pulling them down; and upon a 


motion in arreſt of judgment after a verdict for the defendant, 
'the court were of opinion that the defendant might abate the 


hedges, for thereby he did not meddle with the foil, but only 


pulled down the erection; the ſame point laid down 15 H. 7. 
10. b. Bro. tit. Common, p. 9. 2 Inft. 88. theſe caſes were 
ſtrongly inſiſted upon as in point for the now defendants. The 


erection of the hedge to encloſe part of the common by the 


lord or owner of the ſoil is not in itſelf an unlawful act; the 
lord as general owner of the ſoil may lawfully incloſe and hold 
in ſeveralty, leaving ſufficient paſture in the reſidue of- che 
common for the cattle of perſons having a right of conimon, 
and that of common right by the common law, and not, as 
frequently underſtood, by virtue of the ſtatute of Merton, 


which (it was ſaid) is only declaratory of the common law; 


the 


{. | 


5s 
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have not, nor claim to have, any kind of 


Se > 4 2 


Eaſter Term 30 Geo. 2 


the injury and nuſance therefore becomes ſuch by incloſing fo. 
much of the common as to deprive the commoner of the enjoy- 
ment of his right of common; ſo the erecting of coney burrows 
is not of itſelf unlawful in the lord as owner of the foil, but as 
they are the means and occaſion of a ſurcharge on the common, 

fo as to prejudice the commoner in the enjoyment of his right | 
of common; the injury is the ſame in both caſes, and therefore 
the redreſs ought to be the fame. - _. . 


The counſel for the defendants concluded, that there is not 
one caſe of authority, or any principle of law that will ſupport 
the doctrine contended for by the plaintiff; but on the contrary, 
the firſt principles of law and common ſenſe tell us, that it is 
lawful for every man to remove what is hurtful to himſelf; that 
every nuſance of every kind whether private or public may be 
removed by the perſon injured by it; that the coney burrows 
in the preſent cafe are a nufance to every commoner, as being 
the cauſe of a ſurcharge, which is an injury to the right of the 
commoners ; that though the ſurcharge is the immediate injury, 
yet the coney burrows being the cauſe of its being fo, are 
removable as a nuſance; as the erecting of a dam acroſs a 
watercourſe is not the nuſance but the cauſe of it. The erec- 
tion of the coney burrows is ſurely ad nocumentum of the 
commoners, as being the cauſe of the ſurcharge, and as a 
nuſance, by every rule and principle of law may be abated and 
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removed. 


Upon a former argument of the caſe at bar Deniſon Juſtice 
took an objection to the plea, that the defendant did not 3 
alledge that by the increaſe of conies he was deprived of a ſuf- 
hciency of common; and cited 1 Lutw. 101. Hàſſard verſus 
Cantrell, - In anfwer to that objection it was now ſaid by the 
defendant's counſel, that the defendant, by his plea, alledges 
that the common was ſurcharged by the conies; that the word 
fercharge is a technical term, and, in law, underſtood to mean 
then applied to the lord) that he has not left a ſufficiency of 
common to the tenants, who have common right; and the plea 
_ avers, that the defendant could not have and enjoy his common 
of paſture in ſo ample and beneficial a manner as of right he 
ought to have had and enjoyed it; and that beneficial manner, 
that, of right, the commoner ought to enjoy his common, with 
reſpect to the owner of the ſoil, is only ſufficiency of common; 
and when it is alledged that he cannot have and enjoy ſuch 
common as he ought, of right, to have, it is the very fame as 
to aver that he could not enjoy a ſufficiency of common, With 
reſpect to the cafe in 1 Lutzv. 101. which was an action upon 
the caſe by a commoner againſt the lord and owner of the foil 
of a waſte, for putting into the waſte divers cattle, and for 
erecting coney burrows, and feeding the graſs with conies, 
whereby the plaintiff could not enjoy his common in = | 
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amid & beneficiali modo & forma as before; it was objected for 


the defendant, that the plaintiff had not charged the defendant 


with any ſurcharge of the common, but only that thereby he 
. the plaintiff could not enjoy his common, c. In anſwer to 
this the counſel in the i. at bar ſaid, that the preſent cafe is 
very different from that in Lutw. for the plaintiff here is 
charged with an actual ſurcharge in terms, and it is alledged 
that — the defendant could not enjoy his common of paſ- 
ture in fuch manner as by right he ought to have done... But 
notwithſtanding this good argument for the defendants, judg- 
ment was given for the plaintiff e he merits ; the objection 
1 Wm * Was given uhh | 


Filewood verſiis Popplewell and Tuner. Ca 


| Grote. e FJILARY term in the 30th. year of the reign of 


_ George the ſecond, Elſewhere as it appears of 
ES er term laſt paſt upon the 308th and 309th Rolls it ĩs thus 


61 
1757 


5 cor 


ManenAzi. 


Scire facias 
againſt bail to 2 
new original to 


be ſued out in a 5 


N Middleſeæ, to wit, The ſheriff has been com- cauſe removed 
manded, that whereas on the 25th day of Oclober in the from the Palace 


| year of our Lord 1755. Thomas Pepplewell of Carnaby Areet 
in the pariſh of Saint James Meſtminſter hoſier, came in his 
own perſon before Henry Bathurſt, Eſq; then and ſtill one of 
the Juſtices of our Lord the now King, of the Bench here at 
his chambers ſituate in Serjeants- Inn in Chancery-lane, and 
acknowledged himſelf to owe to James Filetwoad the ſum of 


court by an ha- 
beas corpus. 


12/, which ſaid ſum of 124. he the ſaid 7. P. for himſelf and 


his heirs did will and grant to be made of his lands and chattels, 
and to be Jevied to the uſe of the ſaid F. F. And on the 12th 
day of November in the year aforeſaid Richard Turner of 
King's ftreet Saint Margaret's Weſtminſter victualler, came in 
his own perſon before the ſaid Henry Bathurſt, then and {till 
one of the ſaid Lord the King's Juſtices of the Bench here at 
his chambers ſituate in Serjearts-Inn in Chancery-lane afore- 
faid, and acknowledged himſelf” to owe to the ſaid James File- 
zuood the ſum of 127. which ſaid ſum uf 124, he the ſaid'R. 7. for 


himſelf and his heirs did will and grant to be made of his lands 


and chattels, and to be levied to the uſe of the ſaid J. F. under 


the condition following, that is to ſay, that one Jahn Smith 
ſhould appear in the King's ſaid court of the Bench here in his 
proper perſon, or by his ſufficient attorney to a certain original 


writ in a plea of treſpaſs upon the caſe to the ſaid J. F. his 


damage of 16/. to be brought by the ſaid J. F. againſt the ſaid 
2 $8. * the end of two terms then next following, and to 
e proſecuted in the ſaid court here to anſwer the ſaid James 


Filecuood in the plea aforeſaid; and if it ſhould happen that 


Tone ſhould be given in the ſaid court here for the ſaid 
2 9 * the ſaid J. S. in the aforeſaid plea, that then the 
aid J. S. ſhould bub the ſaid James Filewood the damages 

which ſhould be adjudged to him in the court en in by 
1 
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1757. faid plea, or render his body to the King's priſon of the Flert 
L=——— On that occaſion, which ſaid recognifance taken and acknow- 
Fr.xewoop Jedged before the ſaid Juſtice in form aforeſaid, he the ſaid 
. J afterwards on the 28th day of November in the 29th 
"year of the reign of the ſaid Lord the now King delivered into 

the ſaid court here to be recorded, and the ſame was recorded 

in the ſaid court accordingly, as by the record thereof in the 

ſaid court here remaining more fully appears, which ſaid 
recogniſance ſtill remains in the ſaid court here in full force, 

no way fatisfied, ſet aſide, cancelled or made void: and although 

the ſaid J. F. before the end of the ſaid two terms did ſue and 

| proſecute a certain original writ in a plea of treſpaſs on the caſe 

to the ſaid J. F. his damage of 16/. out of the court of the 

faid Lord the King of his Chancery at VWeſiminſter againſt the 

ſaid J. 8. by the name cf J. S. late of the _ of Saint 

Fames Weſtminſter in the county of Middleſex victualler, 

returnable before the King's Juſtices here, to which the ſaid 

J. S. by his attorney appeared in the ſaid court here by his 

ſufficient attorney; and although afterwards, to wit, in 

Michaelmas term in the 29th year of the reign of the ſaid 

Lord the now King, judgment in the ſaid plea of treſpaſs on 

the caſe was given in the faid court here for the ſaid F. F. 

againſt the ſaid F. S. in the aforeſaid plea, and the ſaid F. F. 

then and there, by the conſideration and judgment of the ſaid 

court here, recovered againſt the ſaid F. S. in the ſaid plea 

251. 10s. which were then and there in the ſaid court here 

adjudged to the faid F. F. in the faid court for his damages 

which he the faid F. F. had ſuſtained on occaſion of the not 

performing of certain promifes and undertakings then lately 

| | made by the faid J. S. to the ſaid J. F. at M. aforeſaid in the 
+ * As for his ſaid county of M. + whereof the ſaid J. S. was convicted, as 
ET TIE by the record and proceedings thereof remaining in the faid 
that behalf lad court here in full force not reverſed, annulled, paid off or 
i ſatisfied, more fully and at large appears; yet the ſaid J. S. 
e mit- hath not paid the ſaid damages ſo recovered againſt him in form 
ted) bur ne Aforeſaid, or any part thereof nor rendred his body to the ſaid 
notice taken priſon of the Fleet on that occaſion, as the ſaid Lord the King 
thereof in the hath received information from the ſaid F. and becauſe the 
. Lord the King was willing that thoſe things which were right 
done and acknowledged in the faid court here ſhould be carried 
into due execution, he commanded the ſaid ſheriff of M. that 

by good and lawful men of his bailiwick he ſhould give notice 

to the ſaid T. P. and K. T. that they might be here from the 

day of Eaſter in three weeks, to ſhew if they had or knew of 

any thing to ſay for themſelves, to wit, the ſaid T. P. why the 

ſaid 121. by him in form aforeſaid acknowledged ſhould not be 

made of his lands and chattels, and the ſaid R. T. why the faid 

121. by him in form aforeſaid acknowledged ſhould not be made 

of his lands and chattels, and levied to the uſe of the ſaid J. F. 
according to the form and effect of the aforeſaid recogniſance, 

| 8 


9 


A 
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if, Sc. And now here at this day, to wit, from the day of 1757. 

Eafter in three weeks the ſaid J. F. cometh by William Pryor h 
Jahnſon his attorney, and offereth himſelf on the fourth day Frzzwoop 

againſt the ſaid T. P. and R. T. in the plea aforeſaid; and ee 

they being ſolemnly called do not come, neither doth either of E : 
them come; and the ſheriff, to wit, William Beckford, Eſq; „„ 
and Ive Whitbread, Eſq now ſheriff of M. aforeſaid returneth 

that the ſaid 7. P. and R. T. have not, nor hath either of 

them any thing in his bailiwick where or by which he can give 

them or either of them notice, nor are the ſaid T. P. and R. 15 

T. nor is either of them found in the ſame ; therefore as before Second ſcire 

the ſheriff is commanded, that by good &c. he ſhould give . 

notice to the ſaid T. P. and R. 7. that they be here on the 

morrow of the Aſcenſion of our Lord, to ſhew in form afore- | 

faid, Cc. if, &c. At which day the ſaid J. F. cometh here by 

his attorney aforeſaid, and offereth himſelf on the fourth day 

againſt the ſaid T. P. and R. T. in the plea aforeſaid; and 

they being ſolemnly called by William Kinſley their attorney - 

come, and thereupon the faid F. F. = execution againſt the 

ſaid T. P. and R. T. to wit, againſt the ſaid T. P. of the faid 

121. by him in form aforeſaid acknowledged, and againſt the 

ſaid R. T. of the ſaid 121. by him in form aforeſaid acknow- 

ledged, according to the form and effect of the recogniſance 

aforeſaid, to be adjudged to him, &c. | Ol "0 


And the ſaid T. P. and R. T.(by the ſaid William Kinſley 
their attorney Jcome(and pray leave to imparl here until on the 
- | morrow of the Holy Trinity, and they have it, &c.- The 
ſame day is given to the ſaid J. F. here, &c. at which day 
T come here as well the ſaid J. F. as the faid T. P. and R. 1 5 

| by their attornies aforeſaid ; and the ſaid T. P.) ſays, that the 
faid J. F. ought not to have execution againſt him of the ſaid 

121. in form aforeſaid acknowledged by virtue of the faid 
recogniſance, becauſe he ſays, that the ſaid John Smith in the Plea that the 
ſaid judgment mentioned before the iſſuing of the ſaid firſt writ 1 
of ſcire faciat, and before the return of any writ of capias ad 8 before any 
ſatisfaciendum againſt him died, that is to fay, at 77. aforeſaid; ca. fa, returned 
und this he is ready to verify; wherefore he prays judgment if int him. 
the ſaid J. F. ought to have execution againſt him for the 

aforeſaid 121, by him aforeſaid „ by virtue of the 

ſaid recogniſance q; and the ſaid R. T. ſays that the ſaid J. F. 

ought not to have execution againſt him of the aforeſaid 120. 
by him in form aforcſaid acknowledged by virtue of the ſaid 
recogniſance, becauſe he ſays, that the ſaid hn Smith in the 

ſaid judgment mentioned before the iſſuing of the ſaid 

firſt writ of ſcire ſacias, and before the return of any writ of 

capias ad ſatisfaciendum againſt him died, that is to ſay, at V. 
aforeſaid; and this he is ready to verify; wherefore he prays 


28 if the ſaid J. F. ought to have execution againſt 


% 3 © a. Bs. ts. WL... A nd Ss. . 
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im for the aforeſaid 127. by him aforeſaid acknowledged by | 
virtue of the ſaid recogniſance. IW. Hayward. 44 
| And | 
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And* the ſaid J. F. (thereupon prayeth leave to reply to the 
ſaid pleas of the ſaid T. P. and R. 7. by*them above pleaded: 
here until on the morrow of All Souls, and he hath it, &c. 
the ſame day is given to the ſaid T. P. and R. T. here, &c. 


at which day come here as well the ſaid J. F. as the faid T. P. 


and R. T. by their attornies aforeſaid ; and the ſaid J. F. ſays, . 
that he by any thing by the ſaid T. above in pleading alſedged 
ouzht. not to be barred from having execution againit him of 
the ſaid 121. by virtue of the ſaid recognifance, becauſe he ſays, 


that after the recovery of the aforeſaid judgment againſt the 


ſaid J. S. at the ſuit of the faid J. F. and long before the 
ſuing forth the ſaid writ "Rs facias firſt above mentioned, 
to wit, on(the 23d day of January in the 29th year of the 


7 of our ſaid Lord the now King, he the ſaid J. Z. ſued 
a 


fatisfaciendum, directed to the then 
fſaid writ our ſaid Lord the now King commanded the then faid 


; Mary, to ſatisfy the ſai 


dhe plea of the defendant R.) 


proſecuted out of the court of (our Lord the now King of 

the Bench here at Heſtminſter in the county of Middleſex of 
and upon the ſaid judgment, his Majeſty's writ of capias ad. 
ſheriff of M. by which 


ſheriff that the ſaid ſheriff ſhould take the ſaid J. Smith, if he 
ſhould be found in his bailiwick, and ſafely keep him, ſo that 
he might have his body before his Majeſty's juſtices of the 
Bench here in eight days of the Purification of the bleſſed. 

; "> J. F. his damages aforeſaid in form 
aforeſaid recovered ; at which day William Beckford, Eſq; and 
Ive Whitbread, Eſq; then ſheriff of (Middleſex aforeſaid, 
returned here upon the faid writ, that the faid John Smith. 


| was not found in his bailiwick, as by the ſaid writ, and the 


ſaid return thereof duly affiled in this court here on the file of 
writs of capias ad eee of the term of St. Hilary in 
the 29th year nn may more fully and at large appear: 
and the ſaid F. F. further ſays that the ſaid J. S. at the ſaid 

return of the ſaid writ of capias ad e er and long 
afterwards, was living and in full life, to wit, at V eſiminſten 

aforeſaid; and this he is ready to verify; wherefore he prays 
judgment, and that execution of the ſaid 12“. againſt the ſaid 
[ homas by virtue of the ſaid recogniſance may be awarded to 
him, c. And the ſaid J. F. ſays that he by any thing by the 
faid R. above in pleading alledged ought not to be barred from 
having execution againſt him of the ſaid 124. by virtue of the 
faid recogniſance, (and fo replies exactly in the fame manner to 


D. Poole. 
And the faid 7. P. as to the faid plea of the faid J. F. 


above in reply pleaded to the ſaid plea of the ſaid Thomas P. 
by him above pleaded ſays, that that plea in manner and form 


atorefaid above pleaded, and the matter therein contained, are 
not ſufficient in law for the faid F. F. to maintain his having 


execution againſt him the ſaid 7. P. of the aforeſaid 121. by 
yirtue of the faid recognifance, to which faid plea in manner 
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and form aforeſaid above in reply pleaded, he the ſaid T. P. 1757. 

need not, nor is he bound in any wiſe by the law of the land 

to anſwer; and this he is ready to verify; wherefore for want FI xwoop 
of a ſufficient replication in this behalf, the faid T. P. as before git. 
prays judgment, and that the ſaid J. F. may be barred from — 
having his execution againſt him for the aforeſaid 124. by him 
aforeſaid ackno by virtue of the recogniſance aforeſaid ; 

and the ſaid T. P. for cauſes of demurrer in law in this behalf, 

-according to the form of the ſtatute in ſuch caſe ay made and 
provided, ſhews to the court here theſe cauſes. following, to 
wit, that the ſaid replication is no anſwer to the matter in the 
faid plea of the ſaid T. P. above pleaded, and that the ſame is 
double, uncertain and inſufficient in law, and tends to put in 

iſſue matter altogether that is not iſſuable, and the ſaid &. 
Turner (the other bail) put in the like demurrer to the replica- 
cation to his plea. . 8 


* 
1 33 « r 


And thereupon the ſaid J. F. prays leave to join in demurrer Joinder in 
to the above demurrers of the ſaid T. P. and R. T. here until demurrer. 
in eight days of St. Hilary, and he hath it, &c. The ſame day 
is given to the ſaid T. P. and R. T. here, Sc. at which da 
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come here as well the ſaid J. F. as the ſaid T. P. and R. 7. | mn | | 


by their attornies aforeſaid ; and the ſaid J. ſays, that the faid 
plea of the ſaid J. above in reply pleaded to the ſaid plea of 
the ſaid 7. P. by him above pleaded in bar, and the matter 
therein contained, are ſufficient in law for the ſaid Fames to 
maintain his having execution againſt the ſaid T. P. for the 
aforeſaid 12/, by him in form aforeſaid acknowledged by virtue 
of the faid recogniſance, which ſaid plea fo pleaded in reply, 
and the matter therein contained, he the ſaid Fames is ready 
to verify and prove, as the court here ſhall direct; and becauſe _ 
the ſaid Thomas hath not anſwered the ſaid replication, nor hath 
hitherto in any wiſe denied the ſame, he the faid James as 
before prays judgment and his execution againſt the ſaid T. P. 
for the ſaid 12/. by him in form aforefaid acknowledged b 
virtue of the ſaid recognifance, &c. and the ſaid James allo 
puts in the like joinder in demurrer to the demurrer of the 
other bail R. Turner : and becauſe the juſtices here will adviſe: 
themſelves of and upon the premiſſes before they give their 
judgment thereon, a day is given to the ſaid parties here until 
from the day of ay fifteen days, to hear their judgment, 
for that the ſaid juſtices here are not yet adviſed thereof, &c. 


Filewood verſus Popplewell and Turner. C. B. 


FCIRE facias upon a recogniſance againſt bail, ſetting Scice faciazupga - 
forth the ſame, and that Filewood recovered judgment * *<ognilance- 
3 . 5 . 2 againſt bail. 
againſt Smith the principal defendant, which ſtill remains in 25 
full force prout patet per recordum; yet Smith hath not paid 
the Gamages recovered by the plaintiff againſt him, nor 
Pag II. * — © rendered 
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"1757. Tendered his body to the priſon of the Fleet, therefore the 
"Lv theriff was commanded to give notice to the now defendants 
Fir Poppletuell and Turner, the ſaid Smith's bail, that they be here 
Vo on ſuch a day to fhew cauſe why the plaintiff ſhould not have 

— PoryLEWELL. execution againſt them according to their faid recogniſanee. 


22 plead | Popplewell and Turner plead ſeverally that the plaintiff ought 
2 e er not to have execution againſt them, becauſe they ſay that 7h 
iffuing the firs Smith in the ſaid judgment mentioned, before the iſſuing of the 
8 a „ o S . 
ſci. fa. and be- ſaid firſt writ of ſcire facias, and before the return of any 
. the return capias ad fſatisfaciendum againſt him died; and this he is ready 
any ca. fa, . Ss 5g | „ | 
to verify, Ec. ee, | 


Plaintiff replies The plaintiff replies that he ought not to be barred from 
and fets out = having execution againſt the defendants, becauſe he ſays, that 
ene that after the recovery of the ſaid judgment againſt John Smith, 
2 N 5 before the ſuing forth the _ firſt owe > hog Er 23d 
chen living anuary in the 29th of the preſent King, he ſued out a 
pg . r e N ſets it Ave 3 the ſheriff 
returned a on eſt inventus, as appears by the writ on the file; 
and plaintiff further ſays, that at the time of the return of the 
ſaid ca. ſa. and long afterward, the ſaid Fohn Smith was living, 
to wit, at V. in the county of M. and this he is ready to 
verify; wherefore he prays judgment and execution to be 
awarded againſt the ſaid bail. 8 


Demurrer. To this replication the defendants have demurred, and the 
- , Plaintiff hath joined in demurrer. 5 
This caſe was argued this preſent term by ſerjeant Hayward 
for defendant, and 5 Poole for the plalift 5 


It was objected that the replication is bad, becauſe it ts an 
affirmative upon an affirmative, and that it concludes with an 
averment without denying or or traverſing the death of John 
Smith, as alledged in the defendant's plea; and to prevent 
prolixity in pleadings the defendant ought to have denied the 
death of Smith, and to have concluded to the country, or toit / 
a traverſe. . | 8 
It was anſwered for the plaintiff and reſolved by the court, 

(abſente Neel Juſtice) that the replication is very right, in 
concluding with an averment; and it would undoubtedly have 

been bad, if, after ſetting forth a ca. /a. it had concluded to 

the country by denying the death of Smith, or had traverſed 

his death; for if the plaintiff had replied in that manner, the 

defendant would have been deprived of the right he had to 

rejoin that there was no ſuch writ of ca. ſa. which he might 

A rule in plead- and had a right ſo to rejoin if he had thought fit; and it is an 
| 1 eſtabliſned rule in 8 that where either party introduces 
De: new matter, the other fide ſhall have an opportunity of 
| | anſwering 


| 
; 
f 
> 


the ſcire facias's are only an indulgence of t 


| Neel Juſtice being abſent) That the defendant's affidavit in this 
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anſwering to that new matter ; and here the plaintiff by ſetting 17 57- 


forth the ca. /a. in his replication has introduced that as new 


matter, and if he had concluded to the country, or with a 'Fitzwoov' 


traverſe of the death of Smith, the defendant would have been „ . 

4 52 z an mae of anſwering to the ca. /a. and in TR 
that caſe the replication would have been bad; and Carth. 40. 

was allowed to be in point; ſo judgment was given for the 

plaintiff upon the firſt argument. 


VVB. In the argument of the above caſe it was agreed both 


by the Bench and the Serjeants at the bar, that if the principal | 
defendant dies after the return of the capias ad ſatisfactendum, _ og 


although his death be before the ſuing forth the firſt ſcire facias, 


the ball are fixed with the debt and coſts in point e 
e court; and ſo it m 
was lately ruled in this court, d at. 115 worm 


Young werſus Moore. C. B. 


N order to hold the defendant to ſpecial bail the plaintiff Defendant ar- 
makes affidavit that the defendant 7s juſtly indebted to him reſted for money 


in the ſum of 47/. for ſo much money won of him by the 8 


plaintiff at divers plays or games called bragg, and toſs up, entring a com- 
which ſum of money the defendant hath ſeveral times promiſed mon appearances 
to pay to the plaintiff. - wo * 1 | | 


The defendant being arreſted and in cuſtody of the ſheriff, 
it was moved by ſerjeant J/ynne that he might be diſcharged 
upon entring a common appearance, this appearing to be above 
the ſum of 10/. money won at play, at one time, as is ſworn by , 
the defendant. Upon ſhewing cauſe by ſerjeants Martin and 
Davy for the plaintiff, it was inſiſted that the defendant's affi- 


davit ought not to be received in this cafe, and that as the 


plaintiff had ſworn that the defendant was ju/tly indebted to 


him in 47/7. the court would preſume that the money was won 
at ſeveral times, and leſs than 10/. at each time, and therefore 
a lawful debt. 2dly, That although the fat. 9 Ann. c. 14. 


has made all writings and fecurities for money, won at play void, 
yet they inſiſted that it had not made parol contracts for money 


won at play void; and cited 2 Strange. 1249. To this it was "2: & 8 


anſwered and reſolved by the court, (the Ld. C. Juſtice and 


caſe _— not totally to be rejected, for it doth not deny the 
plaintiff's affidavit, but only ſwears that the money was all won 

at one time; and the plaintiff does not ſwear it was won at 
ſeveral times; and as the ſtatute hath made all ſecurities for 


money won at play void, a fortior: all parol contracts of this 


ſort are void; and if the money had been paid to the plaintiff, 
the defendant, or any _—_ perſon, might have — 
. „„ 2 treble 


e 


Verdict for leſs 


2 Barnes 283. 


Ante Trin. 16 
& 17 Geo. 2. 


Faſter gi 30 A 


treble the ſum and coſts, ſo that this cannot poſſibly be a debt; 
beſides, bail is a matter in the diſcretion of the court; the cafe 
in 2 Stra. 1249, was for money Tent, which is different from 


the preſent caſe. Defendant was difcharged upon a common 
appearance. | 6 


2 Stra. 1079. 


＋ itzpatrick 91 Pickering, 6 I. 


HIS was an action upon the cafe for the uſe and occu- 
1 pation of the plaintiff's houſe, for above the ſum of forty 
ſhillings; and upon ſeveral other counts; upon non aſſumpſit, 
the plaintiff at the trial, by reaſon of the abſence of a witneſs, 
failed in proving.the the uſe and occupation, but got a verdict for 
_ twenty-eight upon another count; and now it was 
SE on the behalf F of f the defendant for leave to enter upon 
the Roll by way of ſuggeſtion that the defendant was reſident 
in the county of Mi Middl: eſex, in order to have the benefit of the 
late ſtatute touching the jurisdiction of the county court; and 
I Stra. 46. 2 Stra. 974, 1120. were cited, and an affidavit 
e N Middleſex was read. 


For the plaintiff it was ſaid, that this is a very hard caſe, 
— therefore it is in the diſcretion of the court whether they 
will give leave to enter the ſuggeſtion prayed on the defendant's 
| behalf, and if they do, the plaintiff will be in a worſe caſe 
than if he had ſuffercd a nonſuit, for then he might have 
brought another action, when he could have had his witneſs to 
prove the wſe and occupation. And in the caſe of mutual 
debts and a ſet off, the plaintiff ſhall have judgment, R__ 
r the trial he recovers leſs than 40s. 


Per curiam : We are bound by the at of parliament to 
give the defendant leave to enter the ſuggeſtion prayed, and the 
plaintiff may traverſe it if he pleaſes; and it is not in our 
diſcretion whether we will grant this or not; and the caſe of a 
fet off differs widely from this caſe, for there it is wholly in the 
defendant's power and knowledge whether he will inſiſt u 
and prove his ſet off at the trial or not; and the caſe of 
verſus Carpenter in B. R. was rightly determined. But 5 
by the verdict we muſt take it that there was no more money 
originally due to the plaintiff than twenty-eight ſhillings ; and 
therefore the poſiza muſt be delivered to the e 88 
leave to enter the ſuggeſtion prayed. 


Serjeant Martyn for the defendant, jean my for the 
prone 1 | 


Norden 


N — 


* - ”_ 
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Norden verſus Horſley. C. B. 


INEIs is an action of debt for 24/7. 18s. upon a Palace 
| court bail-bond. The defendant pleads the ſtatute 12 
eo. I. c. 29. for preventing frivolous and. vexatious arreſts, 
whereby (amongſt other things) it is enacted, That in all caſes, 


6g 


1757. 
A bail- bond 
taken in more 
than double the 


in order to hold the defendant to ſpecial bail, the plaintiff ſhall ſum ſworn to by 
make affidavit of his cauſe of action, and that the ſum ſpecified x Ae ” 
in ſuch affidavit ſhall be indorſed on the back of the writ or? 


proceſs, for which ſum fo indorſed the ſheriff or other officer 
to whom ſuch writ or procels ſhall be directed ſhall take bail, 


and for no more; that the cauſe of action or fum ſworn to be 


due to the plaintiff in this caſe is 12/. and no more; and that 


the Palace court officer to whom the proceſs was directed took 
the bail-bond in this caſe for 24/. 185. which is more than 


double the ſum ſworn to by the plaintiff's affidavit. To this 


plea the plaintiff demurred, and the defendant joined in. de- 
murrer. 


It was now objected by the counſel for the defendant that the 
bail-bond was void, being taken for more than double the ſum 
ſworn to be due to the plaintiff, and contrary to the ſtatute. 


But it was anſwered by the plaintiff 's counſel, and reſolved 
by the court, that the bond in the preſent caſe is a very good 
bond, for it doth not appear but the defendant gave and 


executed it ey; and voluntarily, and that it is neither unrea- 


ſonable by the ſtatute of 23 H. 6. c. 10. nor made void by 


the ſtatute of 12 Geo. 1. now pleaded; and it has always been 


the practice to take bail-bonds for more than the ſum ſworn to, 
vix. in double the ſum, and if the bond in this caſe were void, 
it would be void in every caſe where it was taken in double 
the ſum. Indeed it might have another conſideration with 
reſpect to the ſheriff or officer, how far ſuch officer would be 
puniſhable by action or otherwiſe, if he ſhould refuſe to ſet a 
defendant at large, unleſs he would give very unreaſonable 
ſecurity for his appearance and putting in bail above. But in 
the preſent caſe the bond is not unreaſonable, being taken onl 
for 18 ſhillings more than double the ſum ſworn to, and which 
ſeems to be only a mere miſtake, and not with any deſign to 
opprels the defendaat. Judgment for the plaintiff. 
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Buxton verſus Mingay. E.. 
RE SPASS guare clauſum fregit; the plaintiff declares 


that the defendant being an inferior tradeſman, to wit, 
an apothecary, ſuch a day committed the treſpaſs by hunting in 
the plaintiff's cloſe; upon the general iſſue Not guilty, this 
cauſe was tried at Thetford, March 13, 1752. before Mr. 
Juſtice Deniſon, when a verdict was found for the plaintiff, 
and 15. damages and 405. coſts, ſubject to the opinion of this 
court, upon a caſe made, which ſtates, that it was proved at 
the trial, that the defendant at the time of the treſpaſs was a 


ſurgeon and an apothecary, and not qualified to hunt or kill 


game within the intent of the ſtatutes ; that on the 27th of 


December 1751. he was hunting with divers others not quali- 


- » fied, in company with a perſon who was properly qualified to 


< rity aforeſaid, that if any ſuch perſon as a 


kill game, and committed a treſpaſs in the plaintiff's cloſe. 
The queſtion for the conſideration of the' court is, whether 
upon the facts above ſtated the defendant ſhall be deemed an 
inferior tradeſman within the intent and meaning of the ſtatute 
4 & 5 NV. & M. c. 23. ſec. 10. which runs thus: “ And 
„ whereas great miſchiefs do enſue by inferior tradeſmen, 


s apprentices, and other diſſolute perſons neglecting their 


« trades and employmente, Who follow hunting, fiſhing, and 
« other game, to the ruin of themſelves and damage of their 
« neighbours; for remedy whereof be it enacted by the autho- 
Brefaid ſhall 

<« preſume to hunt, hawk, nſh or fowl, (unleſs in gy vol 
w 


with the maſter cf ſuch apprentice duly qualified by 


% ſuch perſon or perſons ſhall be _ to the penalties of this 


act, and ſhall or may be ſued and proſecuted for their wilful 


« treſfaſs in ſuch their coming on any perſon's land, and if 
« ſound guilty thereof, the plaintiff ſhall not only recover his 

damages thereby ſuſtained, but his full coſts of ſuit; any 
<« former law to the contrary notwithſtanding. So that if the 


* defendant be a perſon within the meanipg of this clauſe of 


« the 


Trinity Term 30 & 31 Geo. 2. os 


« the ſtatute, the plaintiff ſhall have his full coſts, otherwiſe 17 57. 
« no more coſts than damages. | — 
| „ ren, 


This caſe was three or four times argued at the bar - and in PP ay Sep 


this term by Hewit ſerjeant for the plaintiff, and Poole, one of 
the King's ſerjeants, for the defendant. It was ſaid for the 
plaintiff, that there is no ſuch diſtinction as ſuperiority or infe- 
riority between trades or tradeſmen, either in legal or common 
apprehenſion ; and that therefore the legiſlature could never 
mean to conſider one trade as ſuperior to another, or to make 
any diſtinction in trades, but that by the words inferior tradeſ- 
men, they meant every perſon in trade not qualified by law; 
and that this was a reafonable conſtruction & ſecundum” ſub- 
jeclam materiam, the ſtatute being made for preſervation of the 


game. x 


| For the defendant it was inſiſted, that to intitle one to go a 2 Stra. 1126. 

hunting, there is no qualification neceſſary, and therefore a Cmyns 576. 
qualification is not the criterion to determine or try who is, or 5 

is not an inferior tradeſman within the true meaning of this 

ſtatute, but that every cafe of this kind ought to be left to a 

jury, who might, with certainty ſufficient, determine under the 

particular circumſtances of the caſe, what perſcn is, or is not 

an inferior tradeſman, otherwiſe the lord mayor, or richeſt . 

tradeſinan in London, could not lawfully go a hunting withgut 

a qualification in lands, which could never be the meaning of 85 


the legiſlature. 


The court being equally divided in opinion, delivered the 
ſame ſeriatim the laſt day of this term, the puiſne judge begin- 


Mel juſtice for the defendant. I think it would be hard for 
me to ſay that every tradeſman in this kingdom (though never 
ſo rich in money) who hath not a qualification in lande, ſhall 
pay full coſts in a caſe like this; nor can I prevail upon. ſelf to 
ſay that the defendant, becauſe he is merely {tated to be an apo- 
thecary, is therefore an inferior tradeſman, or a diffolute perſon. 


It was argued for the plaintiff, that amongſt tradeſmen, as 
ſuch, there can be no line drawa with reſpect to who are ſupe- 
rior, and who are inferior, but tuat they are all upon an equal 
footing as tradeſmen, and that therefore the legiſſature by the 

words inferior tradeſmen, meant ſuch as were not qualified; 
but I think if this conſtruction was to prevail, it would bring 
every gentleman (tho' of the beſt families in England) as well 
as rich tradeſmen who have not a qualification, within the 
meaning of this clauſe, 


It was argued for the defendant at the bar, that a qualifica- 


tion was not neceſſary to authorize a perſon to go a 3 : 
| f a 


/ 


/ 


| 
; 


Wi 
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1757. hall fay nothing to that point, but however that may be, I 
3 chin a perſon going out with a erer qualified to kill 
Bvuxrox game, cannot be convicted for killing game as an unqualified 

Mixcay, Perſon. | | 


It is ſaid for the plaintiff that if the qualification be not the 
true diſtinction, no line can be drawn between ſuperior and 
inferior; but I anſwer, there is a known diſtinction univerſally 
agreed to be between tradeſmen with reſpect to ſuperior and 
inferior, as maſter, and journeymen and apprentice ; and this 
is a natural ſubordination which anſwers the act of eee 
in every reſpect, for journeymen and apprentices are plainly 
inferior; eien * miſchief intended to be remedied: I do 

ree that the ſtatute ſays, . unleſs in company with a maſter 
qualified,” and that every apprentice being out a hunting not 

in company with a maſter qualified is within the ſtatute. 


I think the Jury at the trial ought to determine, under the 
particular circumſtances of every caſe of this kind, whether 
the defendant be, or be not an inferior tradeſman, or diſſolute 
perſon ; and it is too much for me to ſay that this defendant, 

; who is an apothecary and ſurgeon, is an inferior tradeſman, or 
a diſſolute perſon. In my own private opinion a ſurgeon is the 

| fitteſt perſon in the world to be in the field with gentlemen a 
hunting ; for I'remember the maſter of a pack of hounds had 
his neck diſlocated by a fall from his horſe when out a hunting, 
and if a ſurgeon had not been near him when the accident hap- 


pened, who pulled his neck right, the gentleman would moſt 
certainly have loſt his life. 


It generally happens that near every great town in Englund 
ſome geatleman keeps a pack of dogs, and it is well known 
that he never goes out without being accompanied by many 

' tradeſmen as well as others not qualified; if therefore judgment 
in this caſe vras to be for the plaintiff to have his full coſts, it 
would lay a foundation for an infinite number of ſuits. 


Upon the whole, I am of opinion the defendant cannot be 
ſaid to be an inferior tradeſman, nor a diſſolute perſon, and that 


the plaintiff ought to have no more coſts than damages. 


Bathurſt Juſtice for the plaintiff. I think this is a queſtion 
of law and not of fact, and that the Judges, and not the jury 
are to determine who are inferior tradeſmen, or diſſolute perſons, 
within this law. In order to find out the true conſtruction of 
this ſtatute, we muſt take the intent of the makers into conſi- 
deration, which was plainly to ſecure the game from being 

+ deſtroyed by perſons neglecting their lawful employments, as 
appears by the preamble. There may be an inferior and 
tuperior between maſter and journeymen and apprentice, but I 


* © WEST ——— —ů— — EPA Ore. r RR er Tug Ie... oe _—— 
N 7 
— 
* 


A 


Trinity Term 30 & 31 Geo. 2. 


can never be of opinion that the legiſlature intended to permit 
every maſter of every little mechanic trade to neglect his trade 
and go a hunting; the clauſe under conſideration (it muſt be 
admitted) is a little obſcure, but I am of opinion that every 
tradeſman is inferior who is not qualified, and that is the only 
line we can poſſibly draw between inferior and ſuperior. - And 
I am inclined to think the parliament purpoſely 22 the act 
in this obſcure manner not to diſoblige their conſtituents, man 
of whom are tradeſmen. In Bennet and Talbsis, Comyns 26. 
it was objected that a clothier was not an inferior tradeſman ; 
| ſed non allocatur (ſays the book) for the ſtatute ſeems to prohi- 
bit all trades, - ie ae | 


Upon the whole, I am of opinion that all qualified tradeſmen . 


are not inferior tradeſmen, and that all unqualified tradeſmen 
are inferior. < 1.” 

Clive 2 for the plaintiff. I intirely agree in opinion 
with my brother Bathurſt. (Nota; he delivered his opinion to 
the ſame effect.) et | 


mille Lord Ch. Juſtice for the defendant. I think myſelf 


unfortunate whenever I differ in opinion with any of my 


brethren; however, I have the pleaſure to reflect that in the 20 
years I have fat here; this is but the third time I have differed 
with any of my aſſociates. 


The ſingle queſtion here, is, who is that tradeſman ſhall pay 
full coſts in a twelvepenny treſpaſs, in hunting in company 
with a gentleman qualified, 3 5 


I do not think it neceſſary to draw any line at all in this caſe, 
but it ought to be conſidered upon its own circumſtances ; and 
I am clear of opinion the legiſlature could never intend that a 
ſurgeon is an inferior tradeſman within this clauſe ; I think the 
caſe conſiſts both of matter of law and matter of fact, and if I 


73. 


1757. 
— 


Bux rox 
V 


Mix av. 


had been to try this cauſe, I ſhould have told the jury my 


opinion, upon hearing the evidence and the circumſtances of 
the defendant, and have aſk'd them, whether upon their oaths 
they could ſay that this defendant was ap inferior tradeſman, a 
diſſolute wn or neglected his trade; and in this manner I 
ſhould have ſpoke to them, and then left them to ſay what was 
their verdict upon the whole evidence and circumſtances of the 
perſon and caſe of the defendant. For my own part I cannot 
upon my oath ſay that this defendant, merely as an apo 

and ſurgeon, is an inferior tradeſman, or a diſſolute perſon, and 
agree intirely with my brother Noel, that the plaintiff ought to 
have no more coſts than | 
equally divided there can be no rule, but let the peſtea remain 


in court. ke 
; | French 


es; therefore as the court is 


- 
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French an attorney verſus Watſon, C. B. 


1757. ASE, fix ſeveral counts upon 4 t; as to the ſecond, 

4 coal IF fourth, fifth and orh 4 5 3 pleads nc 

| | Whether he aſfumpſit generally, and iſſue thereon is joined; and as to the 
| defendant has firlt and third counts, which are each for 20. he pleads that as 
© readytopay, to all except 61. in one, and 4. 10s. in the other non aſſumpſit, 
in not iſſuable. and that he owes the plaintiff no more than 10 guineas, and 
ſays he is ready and has always been ou to pay the ſame, and 

brings it into court if the plaintiff will accept thereof; and 

prays judgment if the plaintiff ought to have his action for 

more than 10 guineas. General demurrer ; defendant joins in 

demurrer, and prays plaintiff may be barred. from having his 


__ attiomn. 


It was objected for the plaintiff that this plea is bad; for here 
is no tender pleaded; and whether the defendant has been 
always ready to pay, is not iſſuable, and every plea ought to 
contain iſſuable matter; and of tnat opinion was the court 

 abſente Cap Juſtic'. And they ſaid the joinder in demurrer 
was alſo bad, {but gave no reaſon why it was ſo.) Judgment 
for the plaintift. © „ 


— 


1 FE NUV Simſon verſus Neale, Eſq; C. B. 


Pleading. ASE on ſeveral promiſes in afſumy/it ; the defendant 
r pleads a recovery in B. R. for the ſame demands; plain- 
have a ferjcane's tiff replies aul tiel recerd without a ſerjeant's hand; rule to 
hand. ſhew caufe why the replication ſhould not be ſet aſide for want 
of a ſerjeant's hand to it; on ſhewing cauſe it was inſiſted by 
Prime and Davy ferjeants for the plaintiff, that the rule ought 
to be diſcharged ; and cited Reports and Caſes of Practice in 
folie, publiſhed in 1742. page 41. Upton verſus Pullyn, where 
amongſt other pleas it is reported by Sir Ges. Cooke, that the 
plea of nul tiel record needs not a ſerjeant's hand. In anſwer 
to which it was anſwered by the ſerjeant for the defendant, that 
all pleas whatever, except the general iſſue, ought to be ſigned 
| by a ferjeant, and that it appears by the year-books' for ages 
ſutefively, that this plea cf ul tiel record was always leaded 
by a ferjeant at the bar; and cited 19 H. 6. 79. b.*80. a. and 
many other caſes from the year- books; and faid that the caſe 
cited out of Coole's book is not agreeable to the rule pronounced 
by the court in Uptoz and Pullyn; but the catalogue of pleas 
inſerted by Sir Ges. Cooke there, ſeems to be intended to draw 
practicers into the Common Pleas. See the aſſidavit and rule 
in Mr. Foley's, the ſecond prothonotary's, ofice. But what 
was. chiefly inſiſted upon was, that, as the plea of a' recovery 
in B. R. in this caſe was pleaded and ſigned by a des Ic 


F 
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ſame ought to be replied to, or anſwered by A ſerjeant propter 


dignitatem, for that no attorney or apprentice can anſwer a 
ſerjeant, or plead any plea in the court of Common Pleas; and 
of that opinion was the court, voz. Clive, Bathurſt and Neel 
Juſtices ; abſente C. Juſt. who was in the court of Chancery 
this day June 15, 1757. And the rule was made abſolute for 
ſetting aſide the replication of nul tiel record for want of a 
ſerjeant's hand. . 


9 


Roe on the demiſe of Wilkinſon verſus Tranmer & al. 


Ejedtment for lands in Yorkſhire. C. B. 


PON the trial of this cauſe it appeared in evidence, What deed of 

that Thomas Kirby being ſeiſed in fee of the lands in conveyance 
queſtion made and executed certain deeds of leaſe and releaſe. _— ans 
The leaſe dated November Qz 1733. made between the ſaid covenant to ſtand 
Thomas Kirby of the one part, and Chr. Kirby his brother ſ:ifcd to uſes. * _ 
of the other part, whereby it is witneſſed that the ſaid _ 
Thomas Kirby, in conſideration of 5s. did grant, bargain and 
ſell to the ſaid Chr. Kirby, his executors, adminiſtrators and 
aſſigns, the lands in queſtion; to have and to hold the ſame 
unto the ſaid Chr. Kirby, his executors, adminiſtrators and 
aſſigns, from the day before the date thereof for the term of 
one year under a pepper corn rent, to the intent that by virtue 
of theſe preſents, and by force of the ſtatute for transferrin 
uſes into poſſeſſion, he the faid Chri/topher may be in the actu 2 
poſſeſſion of all the premiſſes, and be enabled to take and accepdt 
of a grant and releaſe of the reverſion and inheritance thereof 11 
to them and their heirs, to, for and upon ſuch uſes, intents and 


purpoſes, as in and by the ſaid grant and releaſe ſhall be directe! 4 


or declared. In witneſs, &c. executed by Thomas Kirby. ONT: —— =J 


5 55 | k £ 8 : a 7 | 
Ihe releaſe dated November 10, 1733. made between Thomas *©\ 2 % 9 
Kirby of the one part, and Chr. Kirby his brother of the other * * 


part, witneſſeth that for the natural love he beareth towards his cla 1 


ſaid brother, and for and in conſideration of 1004 to the ſaid W 
Thomas Kirby paid by che ſaid Chr. Kirby, he the ſaid Thomas 135 
Kirby hath granted, releaſed and confirmed, and by theſe pre- 
ſents doth grant, releaſe and confirm unto the ſaid Chr. Kirby 
in his actual poſſeſſion thereof now being, by virtue of a- 
bargain and ſale for one whole year to him thereof made by the 
laid Themas Kirby, by indenture dated the day next before the 
day of the date hereof, and by force of the ſtatute made for 


_ transferring of uſes into poſſeſſion, fer the death of the ſaid 
Thomas Kirby, all that one cloſe, &c. (the premiſſes without 
any words of limitation to che releaſer;) To have and ts 1 


— 
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4 Nove nber 1733. paid to the ſaid Thomas 
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the ſaid premiſſes unto the ſaid Chr. Kirby and the heirs of his 

body lawfully begotten, and after their deceaſe to John Wilkin- 
ſon, eldeſt ſon of my well-beloved uncle 7obn Wilkinſon of 
North Dalton in the county of York, gentleman, to him and 
his heirs and affigns, and to the only proper uſe and behoof of 
him the ſaid John Wiltinſin the younger, his executors, admi- 
niſtrators or aſſigns for ever, he the ſaid Fohn Wilkinſon the 


ounger paying or cauſing to be paid to the child or children of 
— well- un brother Stephen Kirby the ſum of 2004, and 


for want of ſuch child or children, then to the child or children 


of my well-beloved ſiſter Fane Kirby, and for want of ſuch 


iſſue, then to the younger children of my well-beloved uncle 


John Wilkinſon of North Dalton aforeſaid, and for want of 
ſuch younger children, then the faid eſtate abovementioned to 
be free from the payment of the abovenamed ſum of 2007. 


Then the releaſor covenants that he is lawfully ſeiſed in fee, 


and that he hath good right and full power to convey the pre- 
miſſes to the ſaid Chr. Kirby, and alſo that it may and ſhall be 
lawful to and for the ſaid Chr. Kirby, or the faid Fobn.Wilkin- 


on the younger, from and after the death of him the ſaid 
| young 


Thomas Kirby, peaceably and quietly to have, hold, uſe, _ | 


occupy, poſſeſs and enjoy the faid meſſuage, lands and premiſſes, 


with the appurtenances, not only without the lawful let, ſuit, 
Sc. of him the faid Thomas, but all others claiming: under 
him, &c. free from all incumbrances. Then it is covenanted 
by all the parties, that all fines and recoveries and deeds of the 
premiſſes levied, ſuffered or executed by the parties, or 5 1 
them, or by any other perſons, ſhall be and enure to the uſe of 
the faid Chr. Kirly and his heirs of his body lawfully begotten, 
and for want of ſuch iſſue, then to the uſe of the faid John 
IVilkinſon junior, his heirs and aſſigns for ever, according to 
the true intent of theſe preſents. In witneſs, &c, Executed 
It further appeared in evidence, that Chr. og” on the 10th 


Kirly 20l. in 


money, and gave him his note for $04. payable to the ſaid 


Thomas Kirby, who ſigned a receipt on the backſide of the ſaid 


deed of releaſe in theſe words, viz. Received the day and year 
within written of the within named Chr. Kirby the ſum of one 
hundred pounds, being the full conſideration- money within 


mentiòhed to be — to me. I fay received by me Thomas 


Kirby. Witneſs M. J. . 


* N E 1 2 


It further appeared in evidence that Chr. Kirby died without 


iſſue in 1740. and that Fobn 1/3lkinſon the leſſot of the plaintiff = 
is the ſame John Wilkinſon named in the deed of releafe, but 
it did not appear that the ſaid Fohn Wiltinſon had notice of the 


ſaid deeds of leaſe and releale until a ſhort time before this 
ejectment was brought. ne ng Do 


; This 
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This being the caſe for the conſideration of the court, the 
general queſtion is, whether the leſſor of the png has « a 
| tice to recover upon the leaſe and releaſe, | 

| TaANMER 


It has been argued at the bar three times, the firſt time N ' 

ferjeant Willes for the leſſor of the plaintiff, and ſerjeant ne by FE 

for the defendant, and the ſecond and third times (becauſe of a 

_ Judge) by ſerjeant Hewit for the plaintiff, and Sir Samuel 
Prime, the ing's firſt ſerjeant, for the defendant. 


| 

It was admitted by the ſerjeants who argued for the plaintiff, | 

that the leaſe and releaſe being made to convey to Chr. Kirby 

an eſtate in fee-tail to commence in futuro, viz. after the 

death of the releaſor, cannot operate as a common law convey- | 

ance, or as a leaſe and releaſe; but they inſiſted that the releaſe 
ſhould take effect as a deed of covenant to ſtand ſeiſed to uſes, 

ut res magis valeat quam pereat; and cited a variety of caſes | 
to prove it had every requiſite neceſſary to conſtitute ſuch a ; 

' deed of covenant to Rand ſeiſed to uſes, that is to ſay, 1. Here 1 
is a ſufficient and proper conſideration; 2. A deed; 3. The | 1 1 
covenantor was ſeiſed in fee; 4. Here are apt words, for the | 
word grant of itſelf is ſufficient i in ſuch a deed; and 5. Here 
is a manifeſt and plain intent. | 

; 
; 


On the other ſide it ws inſiſted for the defendants, I. That 
it plainly appears to be the intent of the parties that this con- 
veyance ſhould be by a leaſe and releaſe, and therefore ſhall not | 
operate as a covenant to ſtand ſeiſed to uſes. Co. Lit. 49/ @. : | 
And as the releaſe is admitted on all hands to be void for the 2 | 
| reaſon above, nothing paſſes thereby to Wiltinſon the leſſor of FEI 5 

the plaintiff. 2. It was objected for the defendant that Milinn  _ 
ſon is not a party to the deed. 3. That there was not a proper "| 5 0,4 
conſideration of blood to raiſe an uſe to him. 4. That no | „ 
eſtate at all paſſed by this deed to Chriſtopber Kirby, out of 3 | 

14 
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which the eſtate in futuro could ariſe or come to Wi iltinſon 8 
plaintiff's leſlor. | 


After time taken to conſider, the court were all of opinion | l 

that the releaſe was void as a common law conveyance, it being 7 85 

to convey a freehold to commence in future, but that it ſnould > "$3 
have the effect and operation of a covenant to ſtand ſeiſed to Ws | 
uſes; and in Hilary term 31 Ges. 2. Lord Chief "Hi ; 11 
Wille gave the 12 * — of the whole court for the plaintiff. '— 


Milles C. Juſtice. It is admitted and agreed on all WP The judgment  }| 


that this is void as a releaſe, becauſe it is a grant of a of the gr of 
freehold to commence in futuro; and therefore the only queſ- _ L | 

tion is, whether it ſhall take effect as a covenant to ſtand ſeiſed 1758. | | 

to uſes; and we are all of opinion that it ſhall (my brother © 


Bathurſt, not Dy 22 wee me to ſay . is of the ſame 
opinion.) 2 1 
„„ 
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Many caſes have l dd ne; e e e 


———— Are very inconſiſtent with one one another, and to mention 6 


Rox 


V. 
- Taaxmnzt. 


them all, would rather tend to puzzle and confound, than to 
illuſtrate the matter in queſtion ; and therefore I ſhall ouly take 
notice of thoſe things we think moſt Ws ad of Fn fow 


| caſes neareſt in point for our judgment. 


It appears from the caſes upon this head, in 3 
judges have been aftuti to carry the intent of the parties into 
execution, and to give the moſt liberal and benign conſtruction 


to deeds ut res magis valeat quam pereat. I rely much upon 
| Sheppar@'s Touchſtone of common aſſurances 8a, 83. (which is 


a moſt excellent book) where he ſays, when the intent is 


apparent to paſs the land one var or er, er | 
good either way. | 


3 


By the woed intent, is not meant the intent cat the I; to \ 
— he 3 this or that particular kind of deed, or by any 
we or form of conveyance, but an intent that the 

land dai pa at al events one wa or the 


Lord Hobart (who was a ve 8 
277. ſays, © coals ly —— the judges that — 
« curious and almoſt ſubtil, a/tut:, to invent reaſon and means 
te to make acts according to the juſt intent of the parties, and 
e to avoid wrong and injury, which by rigid rules might be 


« wrought out of the act; and my Lord Hale in the cake of 


 Croffing and Scudamore, 1 Vent. 141. Cites and approves of 


| this paſlage in Hobart. 


Although formerly, according to ſome of the old caſes, the* 
mode or form of a conveyance was held material, yet, in later 
times, where the intent appears that the land ſhall it has 


been ruled otherwiſe ; and certainly it is more co! rable to 


| ground we go. 2 


makè the intent good in paſſing the eſtate, if 2 any 3 22 : 


means it may be done, than by conſidering the manner of 
paſſing it, to diſappoint the intent and principal 8 which, 
was to paſs the land. Oſman and Wer ds 05 — 


We are all 8 that in a call re 


6 neceſſary to make a good and effectual coyehant to ſtand ſeiſed 


ta uſes. Firſt, Here is a deed. Secondly, Here are apt words, 
the word grant alone would have been ſufficient, but there are 


other words beſides, which are material, vie. A coyenant that 


the grantor has power to prank, and a covenant that all fines, - 


recoveries, &c. of theſe lands. ſhall. enure to the uſes. in the 
deed. .Thirdly, The covenantor was ſeiſed in i fee... Pourthly, 


Here appears a moſt plain intent that H/ilkinſorr the leſſor of 


- the plaintiff "_ have the lands in caſe Chr, Kirby died 


2 without iſſue. And loft, Here is a proper conſideration to 


raiſe 


0 


made abſolute as to the marrying without banns or licence, . 
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taiſe an uſo to the leſſor of the olainti® for the covenantor in 
the deed names him to be the eldeſt ſon of his well-beloved 
uncle; theſe are all the circumſtances neceſſary to make a 
good deed of covenant to ſtand ſeiſod to uſes. 


In ſupport of their opinion the Ch. Juſtice 4 cited and 
obſerved upon theſe cafes, viz. Croſſing and Scudamore, 1 Mod. 
175. 2 Lev. 9. . 1 Vent. 137, Walker and Hall, 2 Lev. 
213. Gultman and Senbonſe, Tho. Jenes 105. Carth. 38, 
39. Baker verſus. Hil. 2 W. M. B. R. Ofman and Sheafe, 


3 Lev. 307. 4 


The C. Juſtice laſtly cited two of the ſtrongeſt caſes . 
tioned for the defendants, as Hore and Dix, 1 Sid. 25. 
and Jones, 2 Vent. 318. and ſaid he did not (for his own Dare) 
underftand them, and that if he had” fat in judgment i in thoſe 
Caſes, he ſhould have been of a different opinion in boch; 
however, he ſaid the preſent caſe differed from theſe two caſes. 


Laſtly, he ſaid the whole court were clear of opinion that a | 41 
man ſeiſed, might covenant to ſtand ſeiſed to the uſe of another 33 
+ perſon after the covenantor $ death, "guns delivered. to the . ' 2 


plaintiff. 


*. 


Campbell Clerk 8 Aldrich Clerk. c. B. 6 


HIS is a rule to ſhew cauſe why a prohibition ſhall not Prohibitian to a 


iſſue to the conſiſtory court of. the biſhop of Loudon, ſuit in ſpiritual 


grounded upon a ſuggeſtion that the defendant hath libelled the EY” 
plaintiff in the ſpiritual court for marrying without banns or banns or licencee 


licence, and ſeveral inſtances are fet forth, -<© as appears by the 
regiſter book; alſo that the plaintiff has baptized ſeveral | al 
4 


children, and performed other miniſterial. offices in the pariſh 
of Ft. John without any licence from the biſnop. 


below, ſo the libel is confeſſed to be true; and thereupon it 
was inſiſted that the matters therein contained were of ſpiritual 
juriſdiction, and fo the rule ought to be diſcharged. _ - 


44 
Againſt the prohibition, it was faid there was no plea put in #2 q 
| 


For the prohibition it was faid that the Pictet court were - 


taking conuſance of a matter proper at law; fer now ſince the . 


late marriage act it is felony to marry without banns or licence, | v1 


and there muſt firſt be a tri 


al at common law before a'clerk in 
ſuch caſe can be deprived. or degraded 3 and ſo is Hob. 290. 


The whole court we of opinion that the rule ſhould be 


{me the plaintiff may declare, and this matter upon the late SIDES 
rriage act may be more ſolemnly debated; and as to the : 
other miniſterial acts in the libel the rule was diſcharged. | 
Serjeant - Prime for the plaintiff, ee Pools and ſerjeant 
Hewitt for oy defendant. _ 5 
| | Michaclmas 


Michaelmas Term 


IX George - 


/ 


Roe of the demiſe of Kirby verſus Holmes. C. B. 


E 


court. 


William 2 being ſeiſed in fee according to the cuſtom 
of the foreſt of Knareſborough of the copyhold lands in queſtion 
in Memwith cum Darley, ſurrendered the ſame to the uſe of 
his will, which he made in theſe words, viz. « Whereas I 
<« ſurrendered, or intend to ſurrender, all my copyhold lands 
& and tenements to the uſe of my laſt will, I do hereby give 
| « and deviſe the ſame to my daughter Jane, her heirs and 
What words in a © affigns for ever; but in caſe my ſaid daughter dies before ſhe 
— 1 ag « attain the age of 21 years and have no iſſue, then my will is 
K.. that my nephew John Hardiſty ſhall have my ſaid copyhold 
e lands and tenements :” Whereas my eftate in Birſtwith is 
ſurrendered to me and my wife, our heirs and aſſigns for ever, 
my will is, that ſhe ſurrender the ſame after her deceaſe to my 
ſaid daughter Fane and her heirs within ſix months after my 
deceaſe. And whereas I believe my nephew John Hardifty is 
heir at law to my daughter in caſe ſhe die without iſſue, my 
will therefore is that he ſurrender the laſt premiſſes to my 
nephews the ſons of my brother Groſt in fee, or elſe to have 
no benefit of this my laſt will and teſtament ; and ] will that 
my faid nephews, ſons of my brother Croſby, have my lands in 
Mentuith with Holme and Darley, their heirs and aſſigns, ſhare 
and ſhare alike. | 


Upon the 3ift of January 1750, the teſtator died ſeiſed in 
fee leaving Fane his only child, who died afterwards on the 2d 
of March 1752. without iſſue and under twenty-one years of 
age. John Hardiſty, the nephew of teſtator, e Jane, 
and died the 25th of June 1753. without iſſue, was never 

admitted tenant, nor ever made any diſpoſal of the lands in 
queſtion. | # | 45 


JECTMENT, of two meſſuages in Yorkfh:re ; at the 
trial in 1756. this caſe was made for the opinion of the 


299) | 
| 4 


John Hardifly, the father of John Hardiſty the teſtator's 
nephew, is heir at law to Jane and brother and heir * to 
| illiam 


Michaelmas Term 31 G 3 81 


William the teſtator, and ſurrendered the lands in queſtion to 17 57. 
the uſe of the leſſor of the plaintiff 15 Auguſt 1754. and alſo u. 


granted the ſame according to the cuſtom of the foreſt, in fee. * 


HoLMEs. 


The defendant's title is only poſſeſſion. 


This caſe was argued twice at the bar, and the ſingle queſ- 
tion in the caſe was, whether Fohn Hardiſiy the nephew, by 
the will, took an eſtate in fee or for life; if he took a fee, then 
the leſſor of the plaintiff has no title; but if he took only a 
life eſtate, then the plaintiff's leſſor has a good title under John 
Hardiſiy, the brother and heir of the teſtator. | 


The whale court were clear of opinion for the plaintiff, that 
the nephew only took an eſtate for life ; that the teſtator, b 
his deviſe to Fane, plainly underſtood the force of words of 
limitation, and if he had intended to give his nephew more 
than an eſtate for life, he knew how to have done it; that there 
were no expreſs words in the will that gave the nephew a fee, 


nor any manifeſt intention to do ſo, or to difinherit the heir at 
. | 


Judgment for the plaintiff. | 


Trinity Term 


31 George 2. 


Knight, EIA; verſus Lillo. C. B. 


RE SPASS for breaking and entring the cloſe of the 1758. 
plaintiff called«dzw-47:!l, and for treading down tube 
graſs there, and for eating other graſs with caitle. | Treſpaſs. 
| | | Judgment for 
The defendant pleaded three pleas : Fir/t, Not guilty to the 1 | 
whole declaration; 2dly, A juſtification in bar, that the plain- whole treſpaſs in 
tiff ought not to have his action againft him for entring the the declaration 
aid cloſe and treading down the graſs chere, becauſe he ſays, een coveres Oy 
that the cloſe lies in the hundred of Par/ſow in the county of ;ugitication, 
Salop, and that long before the time when, &c. hn Walcott, 
TART IL 8 | Eſq; 


82 
1758. 


KNIcur 
Vs 
Lit Lo. 
Preſcription for 
a liberty and 
privilege of 
entering the 
_ Cloſe to ſeck for 
and kill game 
there as appurtc- 
nant to a hun- 
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Eſq; was and ſtill is ſeiſed in fee of the ſaid hundred, with its | 


appurtenances, and that the ſaid Fohn Malcott, and all thoſe 
whoſe eſtate he now hath, and at the faid time when, c. had 
of and in the ſaid hundred, with its appurtenances, time out of 
mind have been accuſtomed to have and uſe, and ſtill of right 
ought to have and uſe the benefit, liberty and privilege of 
entering into the ſaid cloſe for the purpoſes of ſeeking, taking 
and killing game there within the faid cloſe in which, &c. and 
of feeking, taking and killing game there as belonging and 
appertaining to the ſaid hundred; wherefore the ſaid defendant 
as ſervant of the ſaid Fobn Malcott, and by his command, at 


the ſaid ſeveral times when, Sc. entred into the ſaid cloſe in 


which, Sc. for the purpoſes of ſeeking, taking and killing 


game there, and then. and there ſhot at and killed game there 
found for the ſaid Fobn JYalcett, as it was lawful for him to do, 
and in fo doing unavoidably and neceſſarily trod down, ſpoiled 
and conſumed a litile of the graſs there, which is the ſame 
treſpaſs, &c. and this he is ready to verify: the third plea is a 
like juſtification, only it does not ſay, «© As belonging and 
appertaining to the ſaid hundred; the plaintiff joins ue upon 


the Not guys and traverſes the two preſcriptions ſeverally, 
u 


whereupon iſſues are likewiſe joined. At the trial there was a 
verdict for the plaintiff upon the general iſſue, and a verdict for 
the defendant upon the other two iſſues upon the preſcriptions. 


It was now moved by ſerjeant Poole that the plaintiff ought 


to have judgment upon the whole record as to all the iſſues 


Joined, alledging that both the preicriptions were bad in point 
of law; }© - | 


But the court ſaid there was no occaſion to debate whether 
the preſcriptions were good or not, for that the plaintiff at all 
events muſt have judgment upon the general iſſue, becauſe 
there is a treſpaſs laid in the declaration, viz. the eating graſs 
with the defendant's cattle, of which he is found guilty, and 
which is not covered or anſwered by the juſtifications. And 
unleſs the plaintiff wouid waive that part of the finding of the 
Jury as to the general iſſue and eating the graſs, the court 
refuſed to hear any argument touching the preſcriptions. So 
the counſel being deſirous to have the validity of the preſcrip- 


tions determined, took time to know whether the plaintiff 


An execution 

cannot be conti- 
nued on the Roll 
which was never 


return or filed, 


would waive his verdict upon the Not guilty and if he would 


not, then judgment was for the plaintiff. 


| 


Blayer verſus Baldwin. C. B. 
. IN a year after final judgment given in this 


| cauſe, a fieri fqcias was ſued out in Eaſter term 
1757. and returnable on the morrow of the Aſcenſion of our 
Lord in that term, and was continued upon the Roll down *til} 
: 1 this 
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this term by vicecomes non miſit breve ; and the defendant being 17 58. 
this term taken upon a capias ad jo iſſued upon te 
judgment, it was moved by ſerjeant Poole that this is irregular, Brares 
there neither being any ſcire facias to revive the judgment, it 12. 

. . ALDWIN. 
being above a year old, nor any execution returned by the - 


ſheriff to warrant the entry of the continuances on the Roll, 


Pier curiam: The defendant muſt be diſcharged out of 

cuſtody, and the plaintiff muſt pay the coſts of this applica- 
tion, for it is irregular to continue an execution on the Roll 
which was never returned or filed. Serjeants Prime and Davy 

for the plaintiff, | 


Michaelmas Term 


32 George 2. 


Cutfield verſus Corney and others. C. B. 


A FTER the plaintiff in replevin had declared he died 1758. 

before the defendant made any avowry, ſo that the ATT" 
| ſuit was abated by the act of God, after the declaration and plaintiff in re- 
before any avowry : whereupon it was moved on the behalf of plevin dies after 
the defendants (who were overſeers of the poor, and had — omg ond 
diſtrained as being fo) that they might have a writ de retorno no return "54g 
* babendo, This being a nice queſtion, the court ordered the bend can be 
cauſe to be put in the paper, and this point to be more ſolemnly iſued. 
debated. | „ 


After hearing counſel on both ſides, the court took time to 
conſider, and in this term gave judgment that there ought not 
to be any return of the goods; they ſaid that many caſes had 
been cited on both ſides, but that they founded their determi- 
nation upon Lord Ch. Baron Gilbert's Law of Diſtreſſes and 
Replevins, fo. 231, 232. and that it would be abſurd to grant 
a return” habend' where there is no avowry. By the declara- 
tion the defendant is charged with an unjuſt caption and deten- 
tion, and he muſt purge oye thereof by an avowry before 

2 he 


* 


4 * N. * . — » * * 1 * 
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1 Michaelmas Term 32 Geo. 2. 
1758. he can be intitled to have a return, for a return is adjudged by 
die court on the juſtice of the original caption, and therefore 
Corr the defendant muſt firſt ſhew the juſtice of this caption before 
Conner. be can have a return; and they ſaid the party may diſtrain 
"again. Serjeants Hewitt for the plaintiff, ſerjeant Prime for 


Graves verſus Wiſe. C. B. 


HIS was a motion to ſet aſide an interlocutory judgment 


— 5 for irregularity; the irregularity complained of was, 


forth the nature that notice of a declaration was given to the defendant “ that it 
of the action. 4 was left in the office of Mr. rao ones in an action 

« for work and labour done by the plainti 7 the defendant” 

without ſpecfying technically the nature of the action, for the 

5 words ought to have been in an action of treſpaſs upon the caſe, 

ww and not being ſo, the judgment was ſet aſide (the Chief Juſtice 


abſent. ) 


N B. This ſeems a very hard caſe, for the words, “In an 
« action for work and labour,” are more intelligible to the lay 
gents, than the words treſpaſs on the caſe. However, the court 
id they muſt abide by their rules; and the rule in this caſe is, 
that the nature of the action muſt be ſpecified in the notice. 
See the rule anno 1 Geb. 2. Serjeant Hewitt for the plaintiff, 
ſerjeant Davy for the defendant. | 


Hilary Term 
1 : | : 9 


32 George 2. 


Coke verſus Sayer. In B. R. 


HIS was an action againſt the defendant for criminal 1759. 

converſation with the plaintiff's wife. The defendant ow 
pleaded two pleas, Not guilty, and Not guilty within fix years; Not guilty, and 
iſſue to the country was joined upon the firſt plea, and a der guilty with- 
demurrer was to the latter. There was a verdict for 20/. upon an action for ” 
the iſſue tried by the country; and now the demurrer to the crim' con? ; 
plea of the ftatute of limitations was argued, and that plea was dur to 2 
held good. Per totam curiam, There muſt be judgment on other 3 
the demurrer for the defendant, and the plaintiff — have no for plaintiff on 
damages, nor mult coſts be paid on either fide upon account the iſſue; judg- 


: t for defend- 
of the trial. | —— * 


Vanderplank verſus Banks. C. B. 1 5 
H E defendant pleaded a variance between the writ and Variance. 


the declaration, without craving or pry, forth oyer of e 
the writ; the plaintiff demurred, and it was held that the 
defendant ſhould anſwer over, agreeable to the caſe of Bragg 

verſus Digby, 2 Salk, 658. which is in point. 


Eaſter Term 


32 George 2. 


» 


Preſton verſus Chriſtmas. C. B. 


1759. EBT upon a bond; defendant pleads accord and ſatis- 
e eee faction, viz. That he releaſed to the plaintiff all his 
Pleading· equity of redemption of certain tenements in ſatisfaction of all 

Accord and ſatis- bonds wherein the defendant was bound to the plaintiff; the 


n ö plaintiff demurred, and the defendant joined in demurrer. 


It was argued by ſerjeant Poole for the plaintiff, that this plea 
1 Rol. Abr. was bad in two reſpects; 1/7, That it is an accord without any 
12 1. p. 7. 8. legal ſatisfaction; that an equity of redemption was conſidered 
| of no value at law; and ſo is Lit. ſec. 332. where it is laid 
down, that if the mortgagor doth not pay the money at the day 
in the condition, the land which is put in pledge is taken from 

him for ever, and fo is dead to him upon condition; ſo that, at 
law, an equity of redemption is of no value. ; | 


2dly, That this is an action of debt upon a deed, and bei 
ſo, the accord and ſatisfaction ought to be by deed, and not 
being pleaded to be by deed, the plea for this reaſon alſo is bad; 
for wherever a certain debt is created by deed, it cannot be 
* diſcharged but by matter of as high a nature, and not by an 
accord or matter in pais. 6 Rep. 43. Blake's caſe, and Cro. 
Fac. 254. And though perhaps where there appears to be a 
copdition for payment of money, an accord may be pleaded in 
5 ſatisfaction of the money or condition, yet it cannot be pleaded 
in ſatisfaction of the deed or obligation; and for any thing that 
2pRears on this record, this is a bond without any condition at 

| all. ; | 


Serjeant Hewitt inſiſted in anſwer to the firſt objection, that 

wherever an advantage accrued to the plaintiff, if he received - 

and accepted of that advantage in ſatisfaction, it might be well 

pleaded, that a pot of wine had been deemed a good ſatisfaction 

of all actions. 1 Ro. Abr. 128. p. 9. That an equity of 

redemption was a beneficial thing, and it was not material 
what the value of it was. | 


An 


1 
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In anſwer to the ſecond objection, that the plea is bad 1769. 

becauſe pleaded in ſatisfaction of a bond, he ſaid he thought i 

was the ſame thing whether it was pleaded in ſatis faction of the Pas n 

bond, or of the money or debt owing upon the bond; and that - Eo 
it would have been a good plea if it had been pleaded in ſati s | 

faction of the money, ſeems to be admitted by the caſes cited — 
on the other ſide. , Ne ce ere yn 


The whole court were clearly of opinion with the plaintiff - 
in both points; 1/7, That a releaſe of an equity of redemption 
was nothing at all in the eye of the law; and 24/y, That this 
being a debt upon an obligation without any condition, ſatis- 
faction mult be pleaded to be by deed; and that 6 Rep. 43. and 
Cre. Fac. 254. are directly in point.” 5 | 


Judgment for the plaintiff. 


„„ 


Jones verſus Herne. CE | e N 


'A CTION of flander for theſe words, viz. „ You Slander. 

« (meaning the plaintiff) are a rogue, and I (meaning „ uon #2 3 
de the defendant) will prove you a rogue, for you forged my N prove you 
« name.“ No ſpecial damage was laid in the declaration; a rogue, for 
there was a verdict for the plaintiff upon Not guilty; and it Jeu forged 
was now moved by ſerjeant Nares in arreſt of judgment, that a, actionable. 
theſe words are not actionable; to prove which he cited 3 Leon. ee 
231. Pl. 313. where the words, „Thou haſt forged my hand,” 
were held not aCtionable. But per totam curiam, the ſaying a | 
man is a forger, or has forged one's hand, is actionable ; and '- 
they ' over-ruled this enſe in 3 Leon. MWilles C. Juſtice alſo a 
faid, that if it was now res integra, he ſhould hold that calling 
a man à rogue, or a woman @ whore, in public company, were 


actionable. 
Judgment for he'plaintif, 3 


White verſus Willis. C. B. | _ : C4506 


; TR E SPASS for taking the plaintiff's cattle; the defendant Whether a re- 
. pleaded in bar that he diſtrained for rent, and that the plain- plevin below can 
tiff levied a plaint in replevin before the ſheriff of the county, nf haart 25 
and that the proceſs thereon is ſtill depending in the county c. B. 5 
court; the plaintiff demurred, and the defendant joined in p 


demurrer. 

| Serjeant Poole for the plaintiff inſiſted the plea was bad for 
two reaſons; Firſt, Becauſe a ſuit depending in an inferior 
court cannot be pleaded in bar to an action here. 5 Report 
| | | | 060" 


— 


. | . Eaſter Term 32 Geo. 2. 


| 1750. 62. a, 7 H. 4. 8. a. 7 H. 4. 44. a. 5. Brininghant's caſe. 

nnd 4J Ed. 3. 22. W 4 H. 6. 15. a. b. and Trin. 6 Geo. 2. 
Warn Dudfield verſus Warden, Fitzgib. 3, 19. | 

WII I Eo. . Jo 


2dly, If this matter could well be pleaded. it ought to have 
been pleaded in abatement, and not in bar; for by pleading in 
bar the defendant admits the cauſe of action and the writ to be 
good, but ſays ſomething more to deſtroy the plaintiff's cauſe 
of action; abatement is to ſome matter which ſhews the action 
. is ill conceived, but does not go to deſtroy the action abſolutely; 
A and the replevin does not bar treſpaſs; but the court in this caſe 
| may give a general judgment that the plaintiff ought to have 
damages. 2 Hod. 63, 64. 1 Mod. 214. 1 Lev. 312. 2 Ro. 
Rep. 64. Doc. Placitandi 10. tit. Pleas in abatement in 
matters of record in point. | | 


Hewitt ſerjeant econtra for the defendant as to both the 
objections ſaid, that a replevin differed much from all other 
actions in inferior courts, and might be pleaded in bar to tre, 


paſs here; and cited Doc. Placitandi 65, 68. 22 Hen. 6. 15. 


The court were of opinion that they could give a proper 
Judgment for the plaintiff, although the defendant's plea con- 
cluded improperly ; and were about to give a general judgment 
for the plaintiff ; but the defendant delired he might withdraw 

his plea and plead de novo, which was granted upon payment of 

colts to the plaintiff, | a 


Nota; Willes Chief Juſtice ſaid, there is more law and 
learning in Dectrina Placitandi than in any book he knew; 
that it contained the ſubſtance of all the pleadings in the Year- 

boeks, and Goke's Reports, 3 | 


Driver of the demiſe of Richard Standring wer/us 
Mary Standring widow, and John Hoole. C. B. 


An executory JECTMENT, of a meſſuage and lands in Epworth 

IS a 22 in the county of Lincoln, was tried at Lincoln March 6, 

Fe the fake of 1758. before Baron Legge; verdict for the plaintiff, ſubject to 

f 3— of the opinion of the court upon this caſe. | 
teſtaior. | | F 

John Standring being ſeiſed in fee of the premiſſes in queſ- 

tion by his will of the 17th of June 1753. deviſed to his 

brother Richard in fee other lands than theſe now in queſtion, 
and alſo other lands to his niece Elia. Read, and then follows 
the clauſe upon which the preſent queſtion depends, in theſe 
words, „Item, I give and deviſe all the reſt of my lands, 
« tenements and hereditaments (including thoſe now in queſtion) 


i 


unto. 


5 - 
F 
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« unto the child or children of which Mary my wife is now 
« pregnant and the heirs of ſuch child or chitdren for ever, to 
cc be held and enjoyed by them, if more than one, as tenants in 


« children ſhail not be born alive, or ſhall happen to die without 
„ lawful iſſue and under the age 21 years, then in either of | 
«K the ee T give and deviſe the houſe wherein I dwell, 
« and my nearer cloſe in the Haverthwaites, with the appurte- 


« nances, to my brother Richard Standring and his heirs for 


& ever; and alſo in either of the ſaid caſes I give and deviſe 
« my further cloſe in the Haverthwaites, to Mary my «wrfe 
« during the term of her natural life, and from and after her 
« deceaſe to my ſaid brother Richard ard his heirs for ever ;”* 
and then the teſtator gives his perſonal eſtate to his wife and 
his brother Richard. | | 


/ 


The will was duly executed and atteſted, and was proved at 


the trial; it was alſo proved, and is further ſtated in the caſe, 
that at the time the teſtator made his will he was very fick and 
ill, and that his wife was pregnant, and on the Sch of Septem- 
ber 1753. was delivered of a ſon, and that this ſon died in the 
life-time of the teſtator without iſſue and under age; that 


5 
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afterwards in the life of teſtator he had another child bv his 


ſame wife born alive, which alſo died ſoon after its birth in 
teſtator's life-time, and that the teſtator himſelf afterwards on 
the 17th of September 1756. died ſeiſed in fee of the premiſles 
without revoking or altering his. will, leaving his wife with 
child of a daughter, who was ſoon after born, and is now living. 


The ſingle queſtion is, whether Richard Standring, the 
teſtator's brother, has any title under this will to the houſe, &c. 
wherein the teſtator dwelt at the time of making his will. 


This caſe was, arzued twice at the bar, the firſt time in 


Michaelmas term laſt, and again in this term. 


The ſerjeants of counſelwith the leſſor of the plaintiff con- 
| tended that this was a good executory deviſe to teſtator's brother 
Richard, it being to take place within a reaſonable time, that 
is to ſay, if the child then in ventre ſa mere ſhould die without 
iſſue, or under the age of one and twenty years. 


On the other ſide for the heir at law it was argued, that 
wills are to be conſtrued according to the intention of teſtators, 
if that can poſſibly be found out, that it is impoſſible to conceive 
that when a man is providing for a child in ventre ſa mere, he 


could ever intend that if that child died, any after-born child 


ſhould be diſinherited. It was alſo argued that the contingencies 
b | which 


« common and not as. jointenants ; provided akuays nevertheleſs, 8 n 
« and my will and mind further is, that if all ſuch child or 


RING. 


* 8 
* 
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1759. Which happened after the making the will, in the teſtator's 
family, amounted to a revocation of the will ; but the court 
' -Dnzyzx were clear of opinion that ſuch alterations in families cannot 
OM revoke a will of lands by the laws of England, howeyer it may 


STAND RING. be otherwiſe by the civil law. 


Upon both the arguments the whole court declared, that if 

by any conſtruction whatever they could be warranted in giving. | 
judgment for the defendants in favour of the heir they woul 

do it; at length, after time taken to conſider, they all ſeverally 
declared in court that they would not conſtrue this to be an 
executory deviſe ; they ſaid that executory deviſes. are contrary 
to the ſtrict rules of law, and were at firſt invented in further- 
ance of juſtice, and to carry into execution the manifeſt 
intention of teſtators; and that to conſtrue this to be an exe- 
cutory deviſe, would be to defeat the teſtator's deſign, which 
muſt certainly be, to. provide for any after-born child, and not. 
to diſinherit an heir of his own body. | 


* 


Beſides, it was ſaid by Mr. Juſtice Bathurf?, and agreed by 
% the whole court, that unleſs ſome words were added to the 
proviſo as to the child or childrens dying without iſſue, it could 
not be conſtrued to be an executory deviſe, as not being 
certainly to take place within a reaſonable time; for (as he ſaid 
there is a great deal of difference between dying without iſſue, 
2 Vern. 766. and dying without iſſue living at the time of the death or deaths 
758, 759% of ſuch child or children; the firſt caſe may not happen in 
many * the latter caſe will be known within the 
compals of a life; and they agreed they would not in this hard 
caſe ſupply the want of the words „ living at the time of the 
« death of ſuch child ar children,” which would deſtroy the 
intent of the teſtator. . | . 


However, although this was the declaration, and ſeemed to 
be the opinion of the whole court, yet they did not give judg- 
ment one way or other, but. deſired the leſſor of the plaintiff 
would conſider of it, and if ae had any humanity or goodneſs 
in him, they were ſure, he would give the poor infant heir no 
further trouble. With reſpect to the caſes cited on both ſides, 
1 they are ſo little to the purpoſe that it would be impertinent to 
EP? put them down; and this caſe is fo particular and ſingular, that 
it muſt be determined merely upon its own circumſtances.  _ 
| : - | Adjournatur. 


Witham 


. Witham verſus Hill and others. C. B. 
ls was an ation upon the frat. 1 Ges. Ea 5. 6. 1759. * 
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for demoliſhing houſes, barns,” &c. of the plaintiff at - 


Sheffield, in a certain hundred in the county of York,. brought Egg 
againſt the inhabitaats of the hundred, in which the plaintiff mal anni 


had a verdict for damages according to this ſtatute. | in an Aion on. 


the riot act 1 


; | 5 0 . f co. 10 TI: 
The words of the ſtatute are, „ The inhabitants of the and in hüg a 


« hundred ſhall yield damages to the perſons damnified by ſuch cry. 

« demolition, &c. to be levied on the inhabitants, and paid to 

« ſuch plaintiff by ſuch ways as are provided by 27 Ez. cap. 

« 13. for reimburſing any money recovered by any party \ 
« robbed.” No mention being made of coſts in the ſtatute, 

it now became a queſtion, whether the plaintiff ſhould have 

colts taxed de increments by the prothonotary. 


This being a new caſe was debated twice at the bar, and 
many Caſes cited on both ſides, not neceſſary to be put down 
her E. | 0 ARES - | | 

After time taken to conſider, the court this term gave their | 
unanimous opinion that the plaintiff was intitled to full coſts. 


Lord C. Juſtice Milles. The plaintiff is intitled to colts; 
I/, By the ſtatute of Glouceſter, b Ed. 1. c. 1. /. 2. whereby 
it is provided that the demandant may recover againſt the 
tenant the colts of his writ purchaſed, together with his 
damages, “ and this act ſhall hold place in all caſes where the 
<« party is to recover damages; in all caſes are very general. 
words, and in my opinion extend to all actions at common law, 
and to all actions upon any former or later ſtatutes where 
damages are to be ax nt ; and although the coſts of the 
writ purchaſed are only mentioned, yet the demandant or 
plaintiff ſhall have his whole coſts of all the proceſs in the 
cauſe. 2 [nft. 288. | | ; 


2dly, The word damages in this flat. 1 Geo. 1. means coſts 
of ſuit as well as damages found by the jury; and this con- 
ſtruction agrees with ali the entries, for when the damna, miſe, 
E cuſtagia are all added together, the entries all conclude thus, 
« Dug quidem damna in toto ſe attingunt” to ſo much. 


2 


3a, The intent of the ſtatute was to reimburſe the party 
injured, and to give him an adequate fatisfaction for the 

damages he had ſuſtained; but unleſs we were to adjudge to 9 

him his coſts of ſuit, he would not be reimburſed, as the - 

ſtatute intended he ſhould be. | | i 
8 Ahl, 
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Aeby, This flat. 1 Geo. 1. as to this matter, is planned 


from the fat. 27 Eliz. c. 13. of hue and cry, and fays, that 


466-9 damages in the preſent caſe ſhall be levied by ſuch ways as are 


mar. 


not, in my opinion, create damages, but only gave the party 


provided by this ſtatute of Eliz. for reimburſing any party 


robbed: and although no coſts are mentioned in the ſtatute of 


 Eliz. yet coſts have been always allowed in actions upon that 


ſtatute. 2 Saund. 379. in point. Alſo another caſe in B. R. 
anno 21 Ges. 2. a copy of which record was now ſhewn in 


court. 


As to ſtatutes which give double or treble damages, they are 


conſidered in a different light from the preſent, which only 


give ſingle damages. 


Pilfolds caſe, 10 Co. Rep. 116. ſeems to me an extraordi- 
nary caſe ; however, I do not over-rule it, but think this caſe 
very different from it; in the preſent caſe the plaintiff might 
have had an action againſt: the particular perſons who actually 


pulled down his houſes and barns, and have recovered his 


damages and coſts againft them, if they might have been 
known and found; and certainly the ſtatute intended to give 


the party injured the ſame remedy againſt the hundred, as he 


might have had againſt the treſpaſſers themſelves, if they could 
have been found and come at; and therefore this is very 
different from Pilſord's caſe. = 


_ Clive Juſtice. I think the rule in Pilford's caſe, 10 Rep. 
is good law, which ſays, That in all caſes where a man 
e either before, or by the ſtatute of Gloucefler, 6 Ed. 1. 
« ſhould not recover damages, if after the ſaid ſtatute another 
&« ſtatute in a ne caſe gives damages either ſingle, double or 
« treble, &c. there the plaintiff ſhall not recover coſts ;”? this 
I hold to be good law. . . 


But what is the preſent caſe; the fat. 1 Geo. 1. which we 
are no conſidering, does not create damages in a cafe where 
there was none before, for the party, plaintiff in the preſent 
Caſ2, was intitled to damages againſt the particular perſons who _ 
pulled down his houſes, at common law; therefore I ſay 
damages in this caſe are not newly created but the object 


againſt whom they are to be recovered is only changed; and 
therefore I am of the ſame opinion that the plaintiff muſt have 


his coſts. | | 


Bathurfl Juſtice. I am of the ſame opinion. It was 


objected for the defendants that all the caſes and precedents 


for colts in hue and cry have paſſed ſub ſilentio, but that is 


| hardly poſſible; it will never appear on the face of this record 


that this matter has been debated, and ſo may as well be ſaid 
hereafter that it paſſed ſub filentio; the ſtatute of hue and cry did 


robbed 
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robbed a different remedy from what he had before; for the 1759. | 
robbed before thoſe ſtatutes might have had an action 1 
againſt the hundred for not keeping watch and ward.  WiTnuan 


Us 
. 


The flat. 26 Eliz. c. 13. ſays, the inhabitants of the coun- 
try ſhall be anſwerable for the robberies done and the damages; 
this word damages in this ſtatute means coſts, and the preſent 
ſtatute under conſideration being planned upon it, I am clear 
of opinion that the plaintiff muſt have his coſts. I think 
4th, rote caſe is very good law, and am deſirous it ſhould not 
be ſhaken. | 


Neel Juſtice. I am of the ſame opinjon, This „at. 1 Geo. 
I. is, only auxiliary to the party, and not newly creati 
es where there were none before. Beſides, the /tat. 
Geo. 2. c. 16. of hue and cry expreſly recognizes that the 
plaintiff ſhall have coſts by the ſtatutes of hue and cry. 


The Prothonotary was ordered to tax the plaintiff his coſts. 
The declaration in this caſe was of Hilary term 1758. 


Crutchfield verſus Seyward. C. B. 
LAINTIF F had bail in the original action, declared Praftice. | 


in a different county from the writ, ſo waived his bail ; n nm 
verdict for plaintiff for 98/. defendant has brought error, and waive. his bail in 
threatens to go away to Ireland, fo plaintiff has brought an the original ac- 
action on the * and held him to bail for 1294. debt and n Mat! nor 
coſts ; defendant has put in bail and juſtified ; it is now moved action on the 
by ſerjeant Hewitt, that the recogniſance of bail may be diſ- judgment. 
charged, which was oppoſed by ſerjeant Davy, who inſiſted as 

there was no bail in the original action, fo this caſe is not 

within the rule of practice that a mair ſhall not be twice held 

to bail for the ſame debt. But per curiam, this is like the caſe 

of a priſoner who is ſuperſedable for want of proceeding, and 

afterwards is held to bail for the fame debt, which he ſhall not 

be, for a plaintiff ſhall not take advantage of his own act or 

lachgs. The recognifance was diſcharged _ ._ 
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Fiſh verſus Hutchinſon. C. B. 


1759. N an action upon the caſe upon an aſſumpſit, the plaintiff 
— declares, that whereas one Victars was indebted to him in 
Promiſe within à certain ſum of money, and he had commenced an action for 

i — of the ſame; the defendant in conſideration that the plaintiff 
Vide Ld. would ſtay his action againſt Victars promiſed to pay plaintiff 
Raym. 1087. (the money owing to him by Yickars ; to this there is a demur- 


rer and joinder in demurrer. 


For the defendant it was inſiſted, that this being a promiſe 


to pay the debt of another perſon, was void by the ſtatute of 
frauds and perjuties. 


It was anſwered for the plaintiff, that this was an 8 
contract between the plaintiff and the defendant, ſo not within 
the ſtatute; and the caſe of Read verſus Naſb in B. R. in 


Wide Jos Trinity term, 24 & 25 Geo. 2. was cited as in point. 


the ſtatute, for here is a debt of another perſon {ti ſubſiſting, 
and a promiſe to pay it; and it is not like the caſe of Read 
verſus Naſh, for that was an actiongpf aſſault and battery 
brought by the plaintiff's teſtator againſt one. JFabnſwr ; the 
2 Cauſe was at iſſue, the record of niſi prius enfred and: juſt 
/ coming on to be tried, when the defendant Muff Deing preſent 
in court in conſideration that plaintiff's teſtator would not 
proceed to try his cauſe, but would withdraw his record, 
miſed to pay him 500. and coſts to be taxed in that ſuit; Ein 
that caſe there was no debt of another, it being an action of 
| battery, and it could not be known before trial whether the 
plaintiff would recover any damages or not; but in the preſent 


caſe here is a debt of another ſti ſubſiſting, and a 2 to 
pay it. 


Judgment for the defendant. 


( But per totam curiam, this caſe at bar is very ry clearly Dae 


The 


f 0M 
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The Mayor of Exeter verſus Trimlet. C. B. 
Judgment of the court delivered by Willes C. J. 
HIS is an action upon the caſe upon an Aſſumpſit, 


95 


1750. 


brought to recover a certain ſum of money owing bỹ/7 


the defendant to the. plaintiff for petit cufloms ; the declaration Afſumpir lies 


contains two counts; the firſt ſets out a preſcriptive right to 
- petit cuſtoms, and that defendant was liable to pay the ſame, 
and being ſo liable promiſed payment thereof. The ſecond is a 
3 indebitatus aſſumpſit for a certain ſum due to plaintiff 
or petit cuſtoms, and that the defendant being ſo indebted 
promiſed payment. N : 


To this declaration the defendant has demurred generally, 
and the plaintiff has joined in demurrer, | | 


For the defendant it has been objected that the plaintiff hath 


for petit cuſ- 


not ſhewn any title to have petit cuſtoms, that they could not 


be granted, ſo plaintiff could nct properly preſcribe for them; 
24ly, That there is no conſideration whereon to ground an 


aſſumpſit, and this is a demand againſt common right; and 


©S 


many. caſes have been cited, all which I ſhall lay out of the caſe. 


We are all of opinion that petit cuſtoms may well be grant- 
ed, and plaintiff intitled by preſcription, and have no doubt at 


all but that the firſt count is good, and would have been fo, - - 


even upon a ſpecial demurrer. We give no poſitive opinion 
as to the ſecond count, but we incline to think, that this is alſo 
well enough, upon a general demurrer ; and if the defendant 
had pleaded un afſumpfit, the plaintiff at the trial would have 
been obliged to ſhew his right to petit cuſtoms. This caſe is 
like the caſe of an indebitatus afſumpſit for money had and 
received for the plaintiff's uſe, which has often been brought 
- In order to try a right to an office, in which the plaintiff, upon 
non aſjumf/it pleaded, muſt, at the trial, ſhew his right to the 
ce. We are all of opinion to over-rule the demurrer. 


Judgment for the plaintiff, 
Nota; There was a ſimilar determination in the caſe of The 


Town of Yarmouth verſus 
Geb. 3. 1763. and the caſe of The City of Exeter and Trimlet, 


held to be good law. Jide 3 Lev. 37, Mayor and Com. of © 


London verſus Hunt. 


EL 8 | Palmer 


B. R. in Trinity term 3 


. 953 —_— 


Age we "we : 
% 
a * 


. 
8 Tm n of trig << 5 0 


* 
— — 


96 5 Trinity Term 32 & 33 Geo. 2. 


Palmer verſus Stone and another. C. B. 


1759. HIS is an action of treſpaſs, in which the plaintiff 
— declares, that on the 15th of June 1758. at Barking in 
3 ia Eſſex, the defendants with force and arms took and impounded 
| eee the plaintiff's mare, and detained her in the pound from that 


plaintiff's mare, day till the commencement of this action. 


The defendant's The defendants plead in bar, that the plaintiff ought not to 
per gan have his action againſt them, becauſe they ſay that before the 
be King * time the treſpaſs is ſuppoſed to have been done, his preſent 
his foreſt of Majeſty was, and ſtill is ſeiſed in fee of the foreſt of Waltham 
Waltham. in right of his crown; and being ſo ſeiſed, becauſe the mare 
 _ was in the King's foreſt eating up, treading down, depaſturing, 
ſpoiling and conſuming any” 599 growing in the foreſt, and 

doing damage there to the King, the defendants (as his ſer- 

| vants) ſeiſed and took the mare ſo doing damage, and im- 


pounded her at Barking as ſuch diſtreſs; and this they are 
ready to verify, Cc. „ 5 


Plaintiff 's repli- The plaintiff replies, that he ought not to be barred from 
cation. having his action againſt the defendants, becauſe. he ſays that 
3 E 18 widow, long before, and at the time this treſpaſs 
eiſed of meſ- | x ig . 3 
ſuage and land Was done, was, and ſtill is ſeiſed in fee of an antient meſſuage 
near the foreſt, and ſeventy acres of land in Dugenbam near the foreſt of al- 
3 Sony th tham, and that ſhe and all thoſe whoſe eſtate the now hath, and 
the foreſt for had (at the time of the treſpaſs) in the meſſuage and lands, have 
ane mare or one immemorially had, and have been uſed and accuſtomed to have, 
gelding, and of right ought to have for themſelves, their farmers and 
tenants, of the meſſuage and lands, common of paſture in the 
b foreſt of Waltham, for one gelding, or for one mare, in the 
In reſpect of place and ſtead of one gelding, for and in reſpect of every 
every Bos. rent, Eighty ſhillings annual rent of the meſſuage and Jands, every 
dug rte year, at all times of the year, except in the fence-month, as 
year, except in belonging and appertaining to the meſſuage and lands: That 
the fence mont... Ann Francia being, fo ſeiſęd of this farm, upon the 7th of 
That A. F. September 1757. demiſed the fame to the plaintiff, to hold from 
demiſed to the the 29th of that month for the term of one year, and from the 
er end of that year from year to year as tenant at will; by virtue 
poſſeſſed. of which leaſe the plaintiff entred upon the farm, and at the 
time of the treſpaſs was, and ever ſince hath been, and now is 
And chat at the poſſeſſed thereof. And the plaintiff further ſays in reply, that 
time of the treſ- at the time when the treſpaſs was done, the yearly rent of the 
paſs the rent of farm exceeded ſixty pounds, and that upon the 15th of Fune 


the farm ex- ' 
Net. per 1758. (and out of the fence-month) he put the mare into the 


annum, and F555 
that (out of the fence month) plaintiff put bis mare into the foreſt to uſe his common, when de- 
fendants of their own wrong took and impounded her. 


foreſt 
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foreſt of Waltham to depaſture there, and to uſe his common, 1759. 
and that ſhe was eating the graſs there with other of his cattle 
until the defendants, of their own wrong, took and impounded Parnzz 
her; and this the plaintiff is ready to verify; wherefore ſince ;., 
the defendants have acknowledged that treſpaſs, he prays judg- 
ment and his damages. C 


The defendants rejoin that the mare, at the time when they Defendant's 

took and impounded her, was ſick, ill of, and labouring under 2 5 
a certain catching infectious diſtemper called the mange, and u many 

certain other catching and infectious diſtempers; and being fo and doing da- 
ſick, ill, and diſtemper'd, was wrongfully and unlawfully in mages _ l 
tte foreſt eating up, treading down, depaſturing; ſpoiling and dung tk an 
conſuming the graſs, and doing damage there, and therefore the impounded her, 

cefendant ſeiſed the mare ſo doing damage there as a diſtreſs for becauſe ſhe was 

that damage, and impounded her as ſuch diſtreſs, as they have wars Orv _ 
before alledged in their plea; and this they inſiſt was lawful for the foreſt. 
them to do; and ſay they are ready to verify it; wherefore they _ 


pray the judgment of the court. 


The plaintiff ſurrejoins; that notwithſtanding any thing Surrejoinder of 

alledged by the defendants in their rejoinder, he ought not to we plaintiff. 

be barred of his action, becauſe he ſays that the mare was law- | 

fully depaſturing in the foreſt in the manner which the plaintiff 

has before alledged ; without this, that the mare was wrongfully Traverſe ably; 

and unlawfully in the foreſt of Waltham, eating up, treading mu 
down and conſuming the graſs, and doing damage there, in wrongfully and 
manner and form as the defendants in their rejoinder have unlawfully in 
alledged ; and this he is ready to verify; wherefore (as before) PO ons 
he prays judgment and his damages; . | | 


| The defendants by their rebutter take iſſue on the traverſe, Rebutter takes 
that the mare was wrongfully and unlawfully in the foreſt, iſſue on the 
4 . * 5 4 8 5 21 ; ” . traverſe. 
eating up, treading down, depaſturing; ſpoiling and confumirig 
the graſs there growing; in manner and form as the defendants 
have in their rejolnder alledged; and conchide to the country. 


- The plaintiff does not join iſſue to the contrary, knowing 

very well that if ſuch an iſtue had gone fo a jury, and they had 

found a verdict one way or other, it would have been a miſtrial; 

as it refers a matter of law to the lay gents; and therefore (to Demurrer: 
prevent delay, which muſt otherwiſe have happened) the plain- Joinder in 
tiff demu rred; and the defendants have joined in demurrer: ä 


This is a ſtate of the pleadings fo fir as they concern the Counſel for 
preſent iſſue in law before. the court; and although it muſt be plaintiff, 
admitted that the plaintiff's ſurrejoinder is bad; as it traverſes 
a matter of law; yet if it can be {hewn that the defendants 
 Tejoinder is likewiſe bad, then the plaintiff muſt have judgment, 
unleſs it can be ſhewn on the other ſide that the declaration or 
PAR II, bt; » the 
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A departure, 
vat it is. 
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the replication are bad ; for it is an eſtabliſhed rule, that who- 


ever makes the firſt, fault in pleading ſhall have judgment 


This rule being 1 the principal point firſt inſiſted 


upon for the plaintiff ie, that the rejoinder of the defendants is 
a departure from their plea, and therefore bad; and if it be 
neceſſary, ſhall further ſhew that it is bad upon the merits in 
point of law. | 


A departure in pleading, is when a man quits, or departs from, 


one defence which he has firſt made, and has recourſe to ano- - 


ther; it is when his ſecond plea contains matter not purſuant 
to his firſt plea, and which does not ſupport and fortify it. Cz. 
Lit. 304. a. : 


One good reaſon why a depatture in pleading is never allowed 
is, becauſe records would by ſuch manner of pleading be ſpun 
out into endleſs prolixity; for if it were to be allowed, then he 
who has departed from, and relinquiſhed his firſt plea or 


defence, might reſort to a ſecond, third, fourth, or fortieth 


defence; pleading in this manner would become infinite ; he 
who has a bad cauſe would never be brought to an iſſue, nor 


could he who has a good one, ever obtain juſtice, the end of 
his ſuit. Other reaſons might be given why a departure in 


pleading is never allowed, but 2/25 alone is ſufficient. 


Having ſhewn what is a departure, and why it is bad in 


pleading, it ſhall now be my endeavour to ſhew that the defen- 
dants have in their rejoinder departed from their firſt defence 


made by their plea. 


The defendants in their olea ney 


the taking and impound- 
ing the mare, doing damage to the Ki 


ing, the ouner of the ſoil 


of Waltham foreſt, which is a private treſpaſs : but they have 


departed from that defence and reſorted to another ;. that is, 


they ſay in their rejoinder that tae mare was ſick and ill of 


a catching infectious diſtemper called the mange, and of other 
infectious diſtempers, and being ſo ſick, ill, and diſtemper'd, 


was wrongfully and unlawfully in the foreſt eating up the graſs 


and doing damage ; this is not a private treſpais, but is an 
offence of a public nature, is a common nuſance, and puniſh- 
able as ſuch, as appears by the fat. 32 H. 8. c. 13. / 11. 


| wry it is enacted, « That no perſon or perſons after 


« Michaelmas then next ſhall have or put to paſture any horſe, 
<« gelding or mare, infect with ſcab. or mange, in, to or upon 
<« any foreſts, chaces, moors, marſhes, heaths, commons, waſte 
4 or common fielde, upon pain to forfeit for every 

orſe, gelding or mare, ſo infect, paſturing in any of the 


cc 
cc 
<« ſaid grounds, ten ſhillings ; which offence ſhall be inquirable 


© and preſentable before the ſteward in every leet, as other 


% common 
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common annoyances be; and the forfeiture therefore to be 1759. 
<« to the lord of the ſame leet where the ſaid offences ſhall be 


« preſented.” Parts = / 


| V. 
: i STONE». 

Again; the defendants by their plea directly and poſitively 8 
affirm the mare was diſtrained and impounded, becauſe ſhe was | 

doing damage to the King, by eating up, treading down and | 
conſuming the graſs growing upon his freehold ; but in their | | 
rejoinder they do not athrm any ſuch thing, they only ſay the 
mare was mangy, and being ſo, was doing damage there; 
damage! — To whom ?—Not to the King, or his freehold, 
they have not ſaid ſo—but would have the court conclude b 
way of argument or inference that this was a private treſpaſs 
on the King's freehold, and not a public nuſance or common 
annoyance ; this being an argumentative rejoinder as well as 

different from the plea is bad, for that matters of fact ought to 

be certainly and poſitively alledged in pleadings, and are not 
to be made out to the court by argument or inference. 


1 2 


A departure in pleading is fo very well underſtood, that it 
would be impertinent to cite caſes; if the court ſnould be of 
opinion that this is a departure, it will net be neceſſary for me. 

to ſay any thing more at preſent, or to ſhew that the rejoinder 
is alſo bad in other points of law; but if the court ſhould 
incline to think this is not a departure, after they have heard 
my brother, then J ſhall beg leave to be at liberty further to 
ſhew that the plea is in other reſpects ill pleaded and bad in 
point of law. 


Counſel for the defendants. Notwithſtanding what has been 
inſiſted upon on the other ſide, I ſhall ſhew that the rejoinder 
is not a departure from the plea, but diſcloſes new matter in 
fortification - thereof; that the mare was infected with the 
mange, and conſequently the plaintiff, though he had a right 
of common, was a treſpaſſer ab initio, from the time he put 
her into the foreſt. A right of common for cattle, is no more 
than a profit apprendre in alieno ſole, a liberty for a man to take 
the graſs by the mouths of his beaſts, not * . that are 
| not commonable, not by mangy and infected beaſts, not by the 
mouths of pigs not rung, ſic utere tuo ut aliena non lædas, 
every man mult ſo uſe his own as not to injure another. Will 
: the other ſide venture to ſay that if a man, who has a right of | 
common upon my ſoil for horſes, mares or geldings, puts into : „ 
[ it mad, wild horſes, which bite, ſtrike and deftroy every crea- 
) ture, they come near; that theſe are commonable cattle, and 
n that I cannot take Wh drive them to a pound overt as damage- 
N feaſant? | 1 F 


i It was determined in the King's Bench, that pigs put upon 
1a common without being rung may be diſtrained r 
a fortiori you may diſtrain a mangy mare; the caſe was Kenchin 
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has cited. 


I ſhall begin with his caſe, which if I am not very much 


* * 


Trinity Term 32 & 33 Geo. 2. 


— 


and Knight, which was determined in Michaelmas term in __ 


twenty-third year of his preſent Majeſty, a note whereof [I 
took with my own hand; it was an action of trefpaſs for taking 


and impounding the plaintiff*s pigs ; the defendant juſtified for 
| 3 ant, as in the caſe now at bar; the plaintiff replied, 
cr 


and preſcribed for a right of common exactly like the preſcription 


in the preſent caſe; the defendant rejoined by alledging the 


pigs ought to be rung before they were turned on to the com- 
mon, which they were not, and ſo were treſpaſſers; to this 


-- rejoinder the plaintiff demurred, and the defendant joined in 
demurrer; this was held to be a good rejoinder, and not a 
departure, and judgment was given for the defendant; and the 


plaintiff's pigs not being =D the court held he was a treſ- 


; paſſer; and Mr. Juſtice Deniſon (aid, and the reſt of the court 


agreed, that no man need to alledge more in his plea at firſt 
than what amounts prima facie to à ſufficient anſwer to the 
declaration. 7 


Lord Ch. Juſtice. I have heard enough to convince me 
there are faults in the pleadings on both ſides; each fide ſhal! 


amend without payment of cots. 


. Counſel for plaintiff, My Lord, I do not deſire to amend 
any tittle of the pleadings on my fide, for (with deference to 


the court) the queſtion is not, whether there are faults in the 


pleadings on both ſides, but who made the firſt fault; for it is 
an eſtabliſhed rule in pleading, that whoever makes the firſt 


fault ſhall have judgment againſt him; and this is ſo univerſally - 


true, that a ſingle caſe to the contrary cannot be ſhewn ; 
beſides, every one knows that nothing is more common (among 
good pleaders) than to give a frivolous anſwer to a bad plea 


| {which deſerves no better). Beſides, this I ſhall ſhew the 


court, that the caſe of Kenchin and Knight, cited by my 
brother, has been miſ-ſtated by him, by miſtake, (I am ſure) 
without any deſign to miſlead. EE | | 


Lord Ch. Juſtice to the plaintiff's counſel. If you inſiſt 
upon replying, to be ſure we will hear you; ſo go on. 


| Counſel for the plaintiff, Your Lordſhip being ſo good to 
hear me in reply, it ſhall be my endeavour to give an anſwer to 
what my brother has inſiſted upon as law, and to the caſe he 


miſtaken, he has not ſtated rightly. He has inſiſted that the 
rejoinder in the caſe at bar is not a departure, but diſcloſes new 


matter purſuant to the 2 and, to prove this, has cited a 


note of Kenchin and Knight, which he took with his own 


hand. My brother indeed is a very good note taker, but in 


this 
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* = | 
" 0 f 3 : * 


Trinity Term 32 & 33 Geo. 2. | 101 


this particular caſe he has not been ſo accurate as he generall 
is, unleſs I have much miſtaken it. „ 15 789. 
| A Eh Pat uA 
* The caſe of Kenchin and Knight, according to my own e 


note of it, was argued twice in the King's Bench; the laſt . Te rccord of 
argument was in Michaelmas term in the 23d year of his pre- Kenchin and 2 
ſent Majeſty, by two of the (then) moſt learned gentlemen at Knight is entred 
the bar, Mr. Ford for the plaintiff, and Mr. Henley (the preſent _ 3 * 
Lord Keeper of the Great Seal) for the defendant; and upon R. Rall 7235 
that argument, the court gave judgment without taking Rumer | 
time: it was an action of treſpaſs quare clauſum fregit, for 
ſeveral treſpaſſes, but the only treſpaſs then in queſtion was for 
the defendant's putting in his ſwine into the plaintiff's cloſe. 
The defendant pleaded a cuſtom that all the tenants and occu- 
piers of certain antient meſſuages in the tithing of Moodmancott 
in Hampſbire had a right of common in the place where the 
treſpaſs was ſuppoſed to be done, as belonging to the ſame, for : 
all their cattle and ſwine levant and couchant on thoſe meſ- 
ſuages, and under that cuſtoin the defendant juſtified the putting 
his ſwine into the plaintiff's cloſe. The plaintiff replied, and 
admitted the cuſtom in the very words it was alledged in the 
plea, ſo far as the defendant had pleaded it; but then the plain- 
tiff went on farther and alledged that there was another cuſtom 
beſides, and that was, „ That the tenants and occupiers in 
« ‚Moodmancotit have been uſed and accuſtomed time out of 
« mind to ring, and of right ought to ring their ſwine /o put 
d upon the common, to prevent their rooting up the ſoil; and 
that the defendant put his ſwine into the common without 
ringing them, and therefore the plaintiff alledged he was a 
8 2 ;” to this replication the defendant Knight demyrred 
generally, and the plaintiff joined in demurrer. This is a true 
ate of the record of Kenchin and Knzght, fo far as it relates 
to the treſpaſs by the ſwine, which was the only matter in debate. 


The principal objection in the caſe was made to the replica- | | : 
tion; Mr. Henley inſiſted it was bad, becauſe the plaintiff had EY 
therein ſet out a different cuſtom from that which was alledged 5 
by the defendant in his plea, without traverſing that fir/h cujton 
pleaded, which, he ſaid, tended to make pleadings endleſs; and 
cited many caſes for his purpoſe, not now neceſſary to mention. 

But the court notwithſtanding gave judgment for the plaintiff. 

Lord Ch. Juſtice Lee faid, © That (generally ſpeaking it is 

« true) when a particular cuſtom is pleaded, another cuſtom | 

« repugnant to it cannot be replied without traverſing the + „ 

« cuſtom (inſiſted upon) in the plea; for if were otherwiſe, : 

« pleadings would run out to an infinite length; but that is 

« not. the caſe, (ſaid he) for the plaintiff in his replication 

« admits the cuſtom in the plea ſo far as it goes, and then ſays _ | 

y conſiſtent — 

you muſt | ; 

«TI ©; 


there is another thing to be done, 52 is 
« with the cuſtom alledged in the plea), and % 


102 
1759. 
— — 

PALMER 


Vs 
STONE. 


* 


| Trinity Term 32 & 33 Geo. 2. 
cc ring your ſwine, and you have not done ſo, therefore you 
<« are a treſpaſſer ; this is not different from, but only a quali- 


ct fication of the cuſtom in the plea, and reduces the merits of 


ce the cauſe to one ſingle point, the true end of good pleading.” 


The other three Judges, Vrigbt, Deniſon and Fofter, gave 
their opinions to the ſame eſſect; Mr. Juſtice Feſter (indeed) 
at firſt doubted, but at length he ſaid he conſidered the cuſtom 
in the replication as another cuſtom conſiſtent with that in the 
plea, and agreed with the reſt of the court, that judgment 
ſhould be given for the plaintiff, and /o it was. | 


This is the true ſtate of the caſe of Kenchin and Knight, 


and is not at all like the caſe at bar; my brother cited it to 


prove that it was lawful to diſtrain ſwine damage-feaſent upon 


a common (that were commonable cattle by the cuſtom of the 


place) doing damage if they were not rung, and that the 
rejoinder was not a departure; and taking his ſtate of the cafe 
to be right, would induce the court to think it extremely like 
the preſent caſe; for (ſays my brother) though I admit you 
have a right of common for your mare, yet if the is mangy 
ſhe is not commonable, and you are, a treſpaſſer againſt the 
owner of the foil, juſt as the owner of the ſwine in the caſe 
cited was, becauſe he put them upon the common without 
ringing them; and therefore the mare has been legally diſtrain- 
ed, becauſe the was doing damage by being mangy. 


With great deference to the court if the caſe cited was 


| really as my brother has ſtated it, yet it differs much from the 


caſe at bar, for the caſe cited depended entirely on the particular 


cuſtom of the place in which, &c. and on the circumſtance of 


ringing the ſwine which were not commonable unleſs they were 
rung, but the cafe at bar depends upon the general law of the 
kingdom with reſpect to common of paſture, and is touching 
cattle commonable of common right; a ſwine unrung roots 
up the ground, and ſo does real damage to the owner of the 
foil; a mangy mare does no hurt to the owner of the ſoil. 


It is very ſtrange that my brother and I ſhould differ totally 


in the ſlate of this caſe of Xenchin and Knight, for there is 


not a ſingle tittle of it we agree in; my brother ſays it was an 
action for taking and impounding the plaintiff's ſwine ; I ſay it 
was treſpaſs guare clauſum fregit, and that they were the defen- 
dant's ſwine ; he fays the defendant Knight juſtified taking the 
{wine of the plaintiff „ I fay there was not a 
word about damage-ſcaſaut, but that the defendant Juſtified 
putting in his ſwine into the plaintiff's cloſe under a cuſtom of 


right of common for his ſwine. My brother ſays the court 


gave judgment for the defendant (which indeed muſt have been 


| x 
ſo, if his ſtate of the caſe be right) but I ſay judgment was 


ven for the plaintiff; and to prove the truth of what I ſay, 
have a copy of the record of Kenchin and Knight; this caſe 
was Cited to thew that under certain circumſtances commonable 
cattle* may be diſtrained damage-feaſant on a common where 
they have a right to be put, which it by. no means proves, 
becauſe there is not one word of a diſtreſs damage-feaſant in 
the record of Keuchin and Knight, nor was there one word 
ſaid in it about a departure, | 


I have now done with my brother's caſe, and if it was as he 
ſtates it, yet, with great deference to the court, and my bro- 
ther's pardon, it is not appoſite to the queſtion now before the 
court, which is, whethor the plaintiff, who confelledly has a 
right of common for his mare in J/altharm foreſt all the year, 
except in the fence month, can be a treſpaſſer in point of law 
for putting his mare at a proper ſeaſon upon the foreſt, merely 
by her becoming mangy afterward ; for unleſs this, in point of 
law, be a private treſpaſs againſt the owner of the ſoil, the 
mare could not be legally diſtrained damage-feaſant; and there- 
fore whether the ee be a departure or not, yet it is bad 
upon the merits in point of law. 


The plaintiff 's right of common for a mare is not 22 
and therefore muſt be conſidered as admitted; it is not alledg 


in any part of this record at bar that the mare was mangy at 


the time ſhe was put upon the foreſt, nor does it appear that, 
after ſhe became mangy, the plaintiff had any notice thereof 


before ſhe was diſtrained and impounded, and the court will 


not preſume any man guilty of an offence which is neither 
alledged nor proved againſt him; the mare might be ſound 


when ſhe was firit put into the foreſt, and might catch the 


diſtemper there of other cattle, for any thing that appears to 
the contrary. „ : | 


+ 3 further ſupport of what J before ſaid, that a diftreſs for 
damage-feaſant as ſet forth in the plea, and ſuch a diſtreſs as is 
in the rejoinder (if any ſuch can be legally made) are very 


different: a diſtreſs for damage-feaſant is by the common law 


or cuſtom of the whole realm, as appears in Fleta, lib. 2. cap. 
47. ſec. 25. fo. 101. where it is ſaid, if he who takes and im- 
pounds cattle has an action brought againſt him, he may ſay by 
way of plea or defence that he took the beaſts juſtly, © guia 
« invenit illa in dominico ſuo & ſecundùm legem & conjuetuaines 
« regni imparcavit illa donec dampnum ſuum Le emenda- 
« tum;” fo that difireſs damage-feaſant is confined ſingly to a 


private treſpaſs, and cannot be made for any other cauſe or 


offence- whatever; and the law is very ſtrict with reſpect to 


| this kind of diſtreſs, for however reaſonable it may be, that 


the owner of the land may defend his property by taking or 


impounding 
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L—— tion in damages be made, yet if the cattle are but gone one 
Parwzs inch from (off) his land when he ſeiſes them, he becomes a 
Srozr, Wrong-doer; they muſt be infra dominium ſuum when he takes 
them; and this Kind of diſtreſs can be only for a treſpaſs upon 
private property or poſſeſſion. But what is the diſtreſs pleaded 
in the rejoinder ? it is not for a private treſpaſs, but for a public 
nuſance; it is not for a ſingle particular treſpaſs done to the 
- owner of the ſoil alone, but for a common annoyance to all the 
commoners upon Waltham foreſt, and if (in any part of the 
kingdom) a diſtreſs for this kind of nuſance or annoyance can 
be lawful, it can only be ſo under ſome particular cuſtom of 
the place, and not by the common law, or general cuſtom of 
55 | the realm; and therefore if any ſuch cuſtom or law of the 
| foreſt exilts, it ought to have been pleaded, otherwiſe the court 
can take no notice of it; the foreſt law is not the general law 
Manwood. of the land, and the King's courts here are not bound to take 
notice of it, unleſs it be pleaded, - * 


, 


The offence in the rejoinder is declared by the fat. 32 H. 

8. (as mentioned before) to be a common annoyance, and is 
preſentable and finable in the leet, that is the proper remedy, 
and with great deference there is no other: No action of 
treſpaſs in this caſe will lie for the lord or any one commoner, 

for if one may have an action, a thouſand commoners may, 

and this would be inconvenient, and create an Infinite number 

of ſuits; I rely upon this, that where an action of treſpaſs vi 
& armis will not lie, a diſtreſs for damage-feaſant cannot be 
made. Whether a commoner may not have an action of 

- treſpaſs upon the caſe, is another conſideration ; it is ſufficient 
| for my purpoſe if he cannot have treſpaſs vi & armis, for if he 

cannot, neither can he diſtrain for damage-feaſant. | 


ny SY | I have now done, and fubmit it with great deference to the 
| court, that the defendant's rejoinder is a departure, as it con- 

tains matter very different from that inſiſted upon in the plea 
in bar, and that it does' not ſupport or fortify the ſame; or if the 
court fhall be of opinion that it is not a departure, I apprehend 
it is bad upon the merits in point of law, for that it is no 

& 1. where alledged in this record that the mare was mangy at the 
8 time when ſhe was put into the foreſt, or that the plaintiff ever 
17 1 5 : had notice that ſhe was mangy before ſhe was diftrained ; and 
= for any thing that appears ta the contrary ſhe was very found 
and well when firſt put into the foreſt, and might there catch 
the diſtemper from the cattle of the defendants themſelves; and 
for theſe reaſons I pray judgment for the plaintiff. 


Lord Ch. Juſtice to plaintiff's counſel. Will you be content 
TT to take 40s, coſts, and let the defendants amend their pleadings. 


| : ER 
| | MIS | Plaintiff's 
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Plaintiff's counſel. I have no authority to conſent, and 


humbly pray your Lordſhip's judgment, or if the court thinks 
the defendants ought to have leave to amend their pleadings, I 
am willing to conſent they ſhall amend them, upon paying the 
plaintiff his coſts, to be taxed by the Prothonotary. | 


Ch. Juſtice. If you will not conſent to take 495. coſts, the 


cauſe mult ſtand over for further conſideration. 


Then the clerk to plaintiff*s attorney being in court, ſtood | 


up, and faid, that rather than his maſter could conſent to take 


405. coſts, or the cauſe be further delayed, he ſhould deſire the 
coſts might attend the final event of the cauſe, and deſired the 
- plaintiff's counſel to conſent that the defendants might amend 
their pleadings, and the coſts abide the end of the ſuit. | 


Afterwards the defendants (by conſent that the coſts alread 
incurred ſhould attend the event of the cauſe) withdrew all 
their pleadings, being convinced at length, that, they were all 
bad from beginning to end; and pleaded a cuſtom of the foreſt 
for ſeiſing and impounding mangy cattle being thereon ; and 
alledged that the plaintiff's mare was m when ſhe was put 

into the foreſt, and juſtified the impounding her under the 
cuſtom; the plaintiff replied that the mare was ſound and well, 


and not labouring under any catching or infectious diſtemper 


whatſoever; and traverſed without this, that the mare at the time 
when, &c. was ſick and ill of, and labouring under a catching 
and infectious diſtemper called the mange, as the defendants 
have alledged in theit plea; and thereupon iſſue was joined, 
and tried at the aſſiſes for E/ex, when a verdict was found for 
the plaintiff, and he had judgment for his damages, and all his 


Whitworth qui tam, &c. verſts The Hundred of 
„%%% 6j) ct 5 


Cooke. 


| Worfolk, HE men inhabiting the hundred of Grimſhoe in Declaration in 
to wit. the faid county were attached to anſwer as well * * 


to our Lord the now King as to John Whitworth, in a plea of 


treſpaſs and contempt, againſt the form of the ſtatute of hue 
and cry in ſuch caſe made and provided, and fo forth; and 


whereupon the — 1 who ſues as well for our ſaid Lord the 


King as for himſelf, ohn Mayer his attorney complains, 
dag two certain — ors to ** ſaid Jahn Whitworth 

known, on the 13th day of February in the year of our 
Lord 1759. in the King's highway, to wit, at the pariſh of 
2 0 88 N 
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175% Heckwold with Wilten in the faid hundred of Grinſſus in the 


ſaid county of Norfolk, with force and arms aſſaulted him the 


Verden faid Jahn Whitworth, and feloniouſly took and carried away 


V. 
The. Hundred of 


GurMmMSHor. 


from the ſaid Jobn Mpittvorth the monies of the ſaid John 
Whitworth to the value of 821. 125. 94. and alſo three canvas 
purſes of the value of one ſhilling, and one ſilver watch of the 
value of ſive pounds, of the proper goods and e tae 
{ail John Thitcorth then and there found; againſt the peace 
©: our faid Lord the King; and the faid John Whitworth 
immediately after the ſaid feiony and robbery was committed, 
to wit, on the ſame day and year at the village of Methweld in 
the hundred aforeſaid, near to the place where the faid robbery 
was committed, made hue and cry of the ſaid robbery, and 
gave notice thereof to the inhabitants of Methwold aforeſaid, 
and alſo with as much convenient ſpeed as might be after the 
ſaid robbery was committed, to wit, on the ſame day and year 
at Feltwell within the hundred aforeſaid, and near to the place 
where the ſaid robbery was committed, gave notice thereof to 
Ambroſe M hiteman, then a conſtable of Feltwell aforeſaid; and 
in the ſaid notice fo given to the ſaid conſtable deſcribed, as far 
as the nature and circumſtances of the cafe did admit, the ſaid 
felons and the time and place of the ſaid robbery, and alfo 
within the ſpace of twenty days next after the ſaid robbery was 
committed, to wit, on the 24th day of February in the year 
_ aforeſaid cauſed public notice thereof to be given in the London 
Gazette, and therein. deſcribed, as far as the nature and 
circumſtances of the caſe did admit, the ſaid felons and the 
time and place of the ſaid robbery, together with the faid 
money, goods and effects whereof the ſaid Fohn Iſhitwerth 
was jo robbed as aforeſaid ; and afterwards and before the day 
of the iſſuing of the original writ of him the ſaid John IFbit- 
worth, to wit, on the 25th day of May in the year aforeſaid, 
he the faid Jabn IA hiteborth went before William Wara, 
deputy to George Greene filazer of the ſaid county of Norfolk, 
and entred into a bond to arg Stallon and John Fraſt, then 
high conſtables of the hundred of Grimſboe aforeſaid, in the 
penal ſum of 109. with two ſufficient ſureties, to wit, John 
20th and illiam I ildman, approved by the ſaid William 
Hurd, with condition for ſecuring to the ſaid high conſtables 
the due payment of their colts after the ſame ſhould be taxed 
by the proper officer, in caſe that he the ſaid Fohn Whitworth 
ſhould happen to be nonſuited, or ſhould diſcontinue his action 
in this behalf, or in caſe that judgment ſhould be thereon given 
- againſt him on demurrer, or that a verdict ſhould be given 
againſt him thereon, according to tlie direction of the ſtatute 
in ſuch caſe lately made and provided; and the ſaid John 
Whitworth after the ſaid felony and robbery was committed, 
and within twenty days next before the day of the iſſuing of 
the ſaid original writ of him the ſaid Fohn Whitworth, to wit, 
upon the 16th day of May in the ſame year was examined 
upon his corporal oath before Andrew Taylor, Eſq; then _ | 
| : F 0 
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of the juſtices of our Lord the King, aſſigned to keep the 1759. 
deace of our faid Lord the King in and for the ſaid county; Wn 
Frhabiting near unto the ſaid hundred of Grimſboe, according WIT Won in 
to the form of the ſtatute in ſuch caſe made and provided . The Hundred of 
the ſaid John JYhitworth upon his oath then ſaid, that he did Gzrmanos. 
not know either of the ſaid perſons who committed the ſaid I 
robbery, and 40 days and upwards have paſſed ſince the ſaid 
robbery was committed, and the ſaid public notice thereof 
given in the ſaid London Gazette, and before the iſſuing of the 
Pd i writ, yet the ſaid men inhabiting within the ſaid 
hundred of Grimfhoe, have not hitherto made amends to the 
ſaid Fohn Fhitworth for the ſaid robbery, nor have taken the 
bodies of the ſaid felons, nor the body of either of them, nor 
have they hitherto anſwered for the bodies of them, or the 
body of either of them, but have permitted the faid felons to 
eſcape, in contempt of. our ſaid Lord the King, and to the 

reat damage of him the faid John M hitwortbh, and againſt 
dhe form of the ſtatute in ſuch caſe made and provided; and 
alſo that afterwards, to wit, on the day and fixſt aboveſaid, 
two other malefactors to the ſaid ohn M hitworth unknown, 
in the King's highway at the ſaid pariſh of Hoctwold with 
Wilton within the faid hundred of Grimſboe in the ſaid county 
of Norfolk, with force and arms aſſaulted him the ſaid John 
Hhitworth, and feloniouſly took and carried away from. the 
ſaid Fohn Whitworth other monies of the ſaid Fohn Whitworth 
to the value of 82/. 125. 94. and alſo other three canvas purſes 
of the value of one ſhilling, and one other ſilver watch of the 
value of five pounds, of the proper goods and effects of the 
ſaid John Y/hitworth then and there found, againſt the peace ' 
of our ſaid Lord the King; and the ſaid John Whitworth 
immediately after the felony and robbery laſt mentioned was 
committed, to wit, on the fame day and year at the village of 
MHethioold in the hundred aforeſaid near to the place where the 
ſaid laſt mentioned robbery was committed, made hue and cry 
of the ſaid robbery, and gave not ce thereof to the inhabitants 
of Methwold aforeſaid, and alſo with as much convenient ſpeed 
as might be after the ſaid laſt mentioned robbery was commit- 
ted, to wit, on the ſame day and year at the town of Brandon 
in the county of Syf9/# near to the ſaid hundred of Grimſboe, 
and near to the place where the ſaid laſt mentioned robbery 
was committed, gave notice thereof to John Newton, then a 
conſtable of Brandon aforeſaid ; and in the ſaid notice ſo given 
to the ſaid conſtable deſcribed, as far as the nature and circum- 
ſtances of the caſe did admit, the ſaid laſt mentioned-felons, 
and the time and place of the faid laſt mentioned robbery, and 
alſo within the ſpace of twenty days next after the ſaid laſt 
mentioned robbery was committed, to wit, on the 24th day of ß 
February in the year aforeſaid, cauſed public notice thereof to 

iven in the London Gazette, and therein deſcribed, as far 


as the nature and circumſtances of the caſe did admit, the = 
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laſt mentioned felons, and the time and place of the ſaid laſt 


mentioned . robbery, together with the ſaid laſt mentioned 
money, goods and effects whereof he the ſaid ohn Whitworth 


The Hagdred of Was ſo robbed, as is laſt abovementioned ; and afterwards and 


Gaius nOR. 


before the day of the iſſuing of the original writ of him the 
ſaid John Whitworth, to wit, on the twenty-fifth day of May 
in the year aforeſaid, he the ſaid John MI hitworth went before 
William Ward, deputy to George Greene then filazer of the 
faid county of Norfolk, and entred into another bond to John 
Stallen and John F roft, then high conſtables of the hundred 
of Grimſhoe aforeſaid, in the penal ſum of 100/. with two 
ſufficient ſureties, to wit, Fohn Booth and William Wildman, 
approved by the ſaid William Ward, with condition for ſecur- 
ing to the Gd high conſtables the due payment of their coſts, 
after the ſame ſhould be taxed by the proper officer, in caſe. 
that he the ſaid John Whitworth ſhould happen to be non- 
ſuited, or ſhould diſcontinue his action in this behalf, or in caſe 
that judgment ſhould be given againſt him on demurrer, or 
that a verdicẽt ſhould be given againſt him thereon, according 
to the direction of the ſtatute in ſuch caſes lately made and 


provided; and the ſaid John Il hitiuorth after the ſaid laſt men- 


tioned felony and robbery was committed, and within twen 
days next before the day of the iſſuing of the ſaid original writ 
of him the ſaid Fohn 1/hitweorth, to wit, upon the 16th da 
of May in the ſame year was examined upon his corporal _ 


before Andrew Taylor, Eſq; then one of the juſtices of our 


ſaid Lord the King, aſſigned to keep the peace of our ſaid 


Lord the King in and for the ſaid county of Norfolk, inhabiting 


near unto the ſaid hundred of Grimſboe, according to the form 


of the ſtatute in ſuch cafes made and provided; and the ſaid 


Plea Not zullty. 


"co Whitworth upon his ſaid oath; then faid that he did not 
now either of the ſaid perſons who committed the ſaid robbery 
laſt mentioned, and forty days and upwards have paſſed ſince the 
faid laſt mentioned robbery was committed, and the ſaid public 
notice thereof given in the ſaid London Gazette, and before the 
iſſuing of the ſaid original writ, yet the ſaid men inhabiting 
within the ſaid hundred of Grinſboe have not hitherto made 
amends to the ſaid Fon Mhittvorth for the ſaid laſt mentioned 
robbery, nor have taken the bodies of the ſaid laſt mentioned 
felons, nor the body of either of them,. but have permitted the 


faid felons to efcape, in contempt of our ſaid Lord the King, 


and to the great damage of him the ſaid John Whitworth, and 
againſt the form of the ſtatute in ſuch cafes made and provided, 
whereby the ſaid John faith that he is injured, and hath damage 
to the value of one hundred and fifty pounds; and thereupon 
he brings ſuit. . Ow» | 


And the faid men inhabiting the hundred of Grimſhoe afore- 
ſaid by Robert Maxen their attorney come and defend the force 


and injury when, Cc. and all contempt, and whatſoever, c. 


ani fay that they are in no wiſe guilty of the premiſſes above 


laid 


\ 
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laid to their charge, againſt the form of the ſaid ſtatutes, as the 1759. 
aforeſaid ohn Whitworth, who as well, &c. above complains Lanny 
againſt them; and of this they put themſelves upon the coun- WIr von rt 
try, and the ſaid Fohn likewiſe. 5 The Handred of 

| . | | | N Grnimsnor. © 
At the trial of this cauſe the following caſe was made for the 

opinion of the court of Common Pleas. 


\ 


Hilary Term. 


33 George 2. 


* 


Whitworth qui tam, &c. verſus The Hundred of 
BGrimſhoe in Norfolk. C. B. | | 


N an action upon the ſtatutes of hue and cry, wherein the 1760. 
plaintiff obtained a verdict for 85/. 16s. 9d. damages andi 
40s. coſts at Norfo/k ſummer aſſiſes 1759. on the iſſue tried Hue and cry. 
before Mr. Juſtice Deniſon, ſubject to the opinion of the court 8 


upon the following caſe. 


Upon evidence it appear ed that on the I 3th of Febr uUary gfe for the 
1759. about half an hour after four o'clock in the afternoon, opinion of the 
the plaintiff ſet out on horſeback from Branden in Suffolk for court. 
TVeft Mynch near Lynn in Norfolk, and after e palled + 
through Weeting, (2 village about a mile from Brandon) and 
gone about two miles beyond Weeting, he was ſtopped on te 
highway in the evening while it was light about five o'clock, 
by two men on foot in ſailors habits, unknown to plaintiff, 
who had large clubs in their hands, one of which men caught 
hold of plaintiff's horſe's bridle, and demanded his money, and 
on plaintiff's ſtriking him with the great end of his whip, he 
fell down with his arms entangled in the bridle, and the horſe 
tell down, upon which the other man (being the talleſt) then 
knocked plaintiff off his horſe with a club, and gave him 
ſeveral blows on the head, which ſtunn'd him for ſome time, 


and then the ſaid two men robbed him of 82/. 125. 94. in 
| 5 0 | money, 


# 
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1760. money, conſiſting of 36s. pieces, moidores, half moidores, 
Lon —— I85. pieces, guineas, and half guineas, in three canvas bags or 
WrrTwozTx purſes, and ſome looſe money amounting to 3s. 64. in ſilver, 
The Hundred of and ſome halfpence, and alſo of ſome other money as hereafter 
'  Genwcxor. Mentioned, and alſo of the faid three canvas bags or purſes, 
and a filver watch, the maker's name Clay, London, but the 
number forgotten, and the point of the hour hand was broke 
off, to which was affixed a black ribband and a watch key; 
chat one of the faid three bags or purſes was a double bag or 
purſe, and that part of the ſaid money was at one end X it, 
and that the other end was'quite worn through, and had a hole 
in it; that one of the ſaid men was tall and luſty, had a brown 
woollen cap or bonnet on, and a blue jacket, was of a freſh 
complexion, had particular large red eye brows and full ruddy 
cheeks, by either of which plaintiff thinks he could have 
known him from any other perſon; that the other was a middle 
ſized man of a dark complexion, had on a narrow cut brimed 
hat bound round with black ferret, and a blue jacket, that the 
turn'd his horſe looſe, and went off towards Hockwold with 
Milton; that he followed his horſe to /dethivould Lodge, being 
about a mile from the place where the robbery was committed, 
and which is in the pariſh of ethwould, and about a mile 
from the town of Methiwould in the road from Weeting to W:/? 
Mynch, but being much bruiſed and weak through loſs of 
blood, he was half an hour in getting there ; and that at the 
faid lodge he gave notice to Thomas Hepruorth, (who lived 
there, and who from the deſcription given by the plaintiit ſaid 
he had ſeen the robbers that day in the way to Brandon) and to 
ſeveral other perſons then afſembled there, of the ſaid robbery, 
and deſired ſome of the ſaid perſons to purſue the robbers, but 
that no body cared to go as the _ was coming on; that 
thereupon the ſaid Thomas Hepworth helped him to his horſe, 
and adviſed him to go to Methwould, (being then the neareſt 
village or town) which is about a mile further on towards Veſi 
Hynch, and get people to go after the robbers, but that the 
plaintiff knowing Mr. Oſborn Denton, ſen. of Weeting, whom 
he knew to be an active man, turned back and went to H/eet- 
ing with Oſborn Denton, jun, his ſon and ſome other perſons 
who were at Methwould Lodge, but that Ofborn Denton, ſen. 
not being at home, he there called at two alehouſes, and told 
ſeveral people of the robbery, as ſet forth in the Gazette. 


va 


That it appeared in evidence there were two conſtables in 
Meeting living near the road fide where plaintiff paſſed, but 
that he did not give any notice of the robbery to either of 
them, nor leave any notice thereof in writing at either of their 
houſes, but the plaintiff did not know nor had been informed 

that there were ſuch conſtables till after he arrived at Lynn the 
day afterwards ; that from Weeting he went immediately back 
to Brandon, the next pariſh to, and about a mile from MWeet- 
ing, and arrived there much diſordered with his wounds, _ 3 


Hilary Term 33 Geo. 2. 1 111 


blood and fatigue, at the Cheguer Inn, between 6 and 7 o'clock 1760. 


that night, and immediately told one John Hookham of tj! 
robbery, and ordered him to go and purſue the robbers, and W Ii xwon 
take what method he could apprehend them, at his expence; The ie 
that thereupon Hoakham, with a ſoldier who was furniſhed with —— 
a horſe by. plaintiff for that purpoſe, and who is now on duty 
in the army, went to Meeting, Wilton, Hyckwold and Felttuell, 
and ſearched about thoſe towns for the robbers, but could not 
find them; that when Hookham was at Feltwell, which is five 
miles from Brandon, and not before, he inquired for and told 
one Ambroſe M biteman, the conſtable of that pariſh, of the 
robbery in the manner deſcribed in the Gazette, and alſo that 
ha i after plaintiff's arrival at Brandon, he ſent one 
ohn Brown, the hoſtler of the ſaid inn, for ohn Newton, one 
of the conſtables of Brandon, to inform him of the robbery ; 
that the ſaid Brown went to the ſaid conſtable's houſe and called 
at the window, and aſked for the faid John Newton ; that a 
perſon, whom by the voice he took to be a woman from within 
the ſaid houſe, aſked what he wanted with him, to which che 
ſaid Brown anſwered, „ I want to tell him that Fohn the 
« drover (who was known to Newton) has been robbed, and 
« wants him” and thereupon the ſaid perſon within replied 
that the ſaid Newton was not at home; that the ſaid Bratun 
returned and told plaintiff that Newton the conſtable was not 
at home; taat plaintiff did not inquire for any other conſtable 
of Brandon, though there was another conſtable of that town, 
(one Secker) but who had never acted in his office, and the 
plaintiff was not informed of him till the next morning; that 
the plaintiff bein that morning about ſeven o'clock at the 
ſurgeon's who dreſſed his wounds, Newwtoz the conitable came 
to him and told nim chat he nad heard that the plaintiff had 
been robhed, and had ſent for him (Newton) the night before, 
and was ſorry he was dot at home; that thereupon plaintiff 
gave Newton an ccont of the robbery as in the Gazette; that 
that morning in order to make out the eat ſum he was robbed 
of, he not being able to write or read, ſent for one Mr. John 
Brewſtzr to reckon up his money (from his written accounts or 
marks) and on ſuch r<cxoning he found that he had been robbed 
of 82/. 125. 9d, but that two days aiterwards and before the 
notice in che Gazette, upon further recollection-plaintiff diſco- 
vered that he had been robbed of 2/7. 16s. in one parcel and 
II. 105. in another parcel, over and above the ſaid 820. 125. gd. 
which ſums were likewile contained in the ſaid three canvas 
bags. That it appeared further both from the examination of 
the plaintiff, and the evidence of the two conſtables of Meet- 
ing, that if notice on the night of the rebbery had been given 
to them thereof in order to make immediate purſuit after the 
robbers, and it had been known the robbers had intended to 
paſs the river (as the robbers who were on foot made their 
way toward Heckwold with Wilton, which village is fo bounded + 
by a river that it could not eaſily be got over but by a ferry) 
| 2 there 
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1760. there was great probability that the robbers might have been 
aten that night. | | 


WInITWon rn 


Gaz1Misxoz. liſhed an account of the robbery in the London Gazette in the 
words and figures following : © Notice is hereby given purſu- 

« ant to an act of parliament made in the 8th year of the reign 

« of his preſent Majeſty King George the ſecond, intitled, An 

« act for the amendment of the law relating to actions on the 

te ſtatute of hue and cry, That 7ehn Whitworth of the pariſh 

« of MWeſt NMynch in the county of Norfolk drover, on Tueſday 

« the 13th day of this inſtant February 1759. about five of 

< the clock in the afternoon of the ſame day on the King's 
highway leading from Meeting to Methwold in the ſaid 

« county, between the 82d and 83 mile ſtones in the high 

1 <« road leading from London to Lynn in the hundred of Erim- 


| being ſo lately informed) in the ſaid county of Norfolk, was 
= « aſſaulted, wounded; ſtopped and robbed by two men on foot 
Ws - | | % unknown to the faid Fohn JYhitworth in failors dreſſes, one 
„ « whereof was a tall luſty man of a freſh complexion, had a 


« the other a middle ſized man of a dark complexion, wearing 
c a ſmall brimed hat and a blue jacket, who took from the ſaid 
« Fobn Whitworth 821. 125. 9d. in money, moſt part whereof 
<« was in guineas, the reſt in Portugal pieces, ſome ſilver, and 


<- pence, which were looſe in his pocket, and alſo a filver 
<< watch, the maker's name Clay, London, to the beſt of the 
„ faid John WVhitworth's remembrance, number forgot, but 
ce the point of the hour hand was broken off, with. a black 
4 ribband and the watch key, and then they made off towards 
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<« deſcription the ſaid John Whitworth received afterward by 
\< inquiring believes they went for London” 


* 


n reg 


* 


The plaintiff vin examined, gave. bond; and commencet] 


his action within the time limited by law, and neither of the 


felons have ſince been apprehended. 


The queſtions reſerved for the conſideration of the court are, 


I/. Whether there was ſufficient notice given of this rob- 
bery to enable plaintiff to maintain his action ? 


24. Whether the perſons who committed the robbery, and 


the money and things of which the plaintiff was robbed, 


were ſuiciently deſcribed in the Gazette? 


„ 


The Handrel of That the plaintiff on the 24th of the ſame February pub- 


« ſhoe in the pariſh of Hockwold with Wilton, or Feltcuell 
el but the ſaid John rather thinks it in the pariſh of Felttwell, 


i | « brown woollen cap or bonnet on, and a blue jacket; and 


« ſome halfpence, and three canvas bags or purſes, in which 
« was contained all the ſaid money except ſome ſilver and half- 


'« Hockwold with Wilton aforeſaid towards London, and by the 


Hilary Term 33 Geo. % „ 
This caſe was argued in this term b Hewitt the King's 1760. | 
{crjeant for the plaintiff, and ſerjeant Faſler for the delendainhs. — 

: I | inſiſted fd he plaintiff, that ce ſideting 8 

1. It was inſi r the plaintiff, that conſidering b 
miſerable ſituation he was in, 775 the robbery, he, with as 2 0 
much convenient ſpeed as might be, gave notice of the | | 
very, both to the inhabitants of -a village near the place where 
the robbery was committed, and alſo to a conſtable of the 
hundred of Grimſboe, according to the ſtatutes of 27 Eliz. c. 

13. , 11. and of the 8 Geo. 2. c. 16. , 1. And to ſhew 

| what notice was ſufficient for plaintiff to ground his action 
upon, were Cited 4 Leen. 18, 19. 22 Ney 155, 156. 
March 10. p. 28. 2 Sid. 45. 1 Show. 94. And to ſhew 
what is a good notice within the „at. 8 Geo. 2. c. 16. cited 
2 Stra. 1170. 2dly. It was argued for the plaintiff, that the 
felons, the time, place, and the goods and effects, were ſuffl- 
ciently deſcribed in the Gazette. | „ 


For the defendant it was inſiſted, that the whole ſum whereof 
the defendant was robbed was not mentioned in the Gazette; 
and 2dly, that a very material deſcription of one of the robbers 
whoſe eyebrows were ſworn to be red (on the trial) was not 
taken notice of in the Gazette, which was much inſiſted upon 
by ſerjeant Fofler as moſt material for the defendant ; and of 
that opinion was the court, and gave judgment for the defen- 


dant. . 3 
| Sandford verſus Rogers, Eſq; Ci 


HIS was an action upon the caſe upon promiſes. The Nl tiet record 
I Qdefendant pleaded a recovery in E. X. in bar; the is replled to a 
plaintiff replied nul tiel record & hoc paratus eft verificare, &c; — — 2 "1 
the defendant demurred, and ſhewed for ſpecial cauſe that the 254 concludes 
averment in the replication was ill. e,, - 
a | | - — ment; and good; 

Poole for the defendant inſiſted that, when the plaintiff had 
replied nul tie! record, there was a compleat iſſue joined, and F. ©. 9 
that it ought to have coneluded with giving a day to the defen- 2 J, NK. 43 
dant to produce the record, and not with an averment, and this 
being ſhewn for cauſe of demurrer the replication is bad; and 
to prove this cited 1 Barnes 240, and C s Practice in C. B. 
56. as directly in point; and ſaid that unneceſſary prolixity in 
pleadings was to be diſcountenanced ; that this was the ſami 
| thing in effect as if a defendant was to plead the general iſſue, 0 
and conclude with an averment inſtead of going to the country; 


Hewitt for the plaintiff. The law of pleadifig is to be 
determined by precedents, and therefore I have looked into the 
books of entries which muſt govern; or the rules of pleading 

PART II. | | | 1 a | | wi Ro 
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227, 228. 3 Lev. 243. 2 Salk. 566. Moor verſus the 
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will be at ſea. In Lilly's Entries, fol. 7, 182, 393, 404, 

1473. 498. the plea or replication of nu tiel record is concluded 


* Sayprox» with an averment; ſo is 2 Lutw. 945. and the precedents are 


uniformly ſo, where the record pleaded is of another court; 
but where it is of a record of the ſame court, I do own there 


are ſome precedents where the concluſion is to the record, and 


not with an averment. 1 Ld. Raym. 550. Cremer verſus 
WWickett, Carthew 517. S. C. and vide Carth. 517. = 


of Garrett. Hence it appears that the precedents are in favour 
of the concluſion with an averment when the record pleaded is 


of another court. Nota; The caſe in Cotes book, does not 


ſay whether the record pleaded was of this, or another court; 
and in anſwer to 1 Barnes 240. he cited Comyns 533. Newbury 


- 


verſus Strudwick. 


Poole in reply. Many precedents have been cited, which 


are certainly ſo, as my brother Hewitt has ſaid; but ſurely 
there are an infinite number of precedents in the books which 
at this time would be held very ill, as in trover a variety of 
ſpecial pleas may be found, which now would be very bad, and 
held to amount to the general iſſue : What I rely upon is, that 
there was a compleat iflue without any rejoinder. 


. 
SY 


The court (abſente C. J.) were of opinion that the replica- 


tion was very well, eſpecially as this was a record of another 
court; and ſeemed to think that either way was well enough. 


Judgment for the plaintiff 
Tindall verſus Moore. C. B. 


HIS was an action of ſlander, upon ſeveral ſets of 


words _ by the defendant of the plaintiff; verdict 
for the plaintiff upon the firſt and fifth ſets of words, damages 


7. 40s. The firſt ſet were theſe, That rogue Fo. Tindall (mean- 
ing the plaintiff) that 665 the houſe on fire, ( meaning the 
- fummer-houſe that was 


e 3 burnt,. in the occupation of one Mr. 
Cotton) and i any body will give me charge of him, I will 


carry him to New Priſon. —The fifth ſet of words were theſe : 
Fo. Tindall 2 the plaintiff) ſet the houſe on fire, 


meaning the lame houſe). 


It was new moved in arreſt of judgment that the latter ſet 
of words were not actionable, for that every count in a declara- 
tion is a ſubſtantive count, and the innuendo (meaning the 
fame houſe) ſhall not relate to the ſummer-houſe mentioned in 


: N 


the firſt ſet of words. 


ail 


Per 
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Per curiam. Although the latter ſet of words be not of 1760. 
themſelves actionable, yet they ſhall have relation to the former: 
ſet; and we muſt take them to have been ſpoken maliciouſly, as Tixrerr 
the jury have found for the plaintiff, = 


Mook, 


- 


Judgment for plaintiff. Davy for the defendant, Nares for 
' the plaintiff, - — 


Watts plaintiff Birkett deforcient. C. B. 


the offices and was compleated, becauſe the conuſor died before che return 


ny fine was ſet aſide and vacated after it had paſſed all Conuſor dles 
before the return of the writ of covenant, as appeared PS 1, Sade 


: : covenant. 
court upon affidavits. Per curiam, The crown has a right to 
the * at the return of the writ of covenant, and not 


before, and the peſeſine is for licence to accord, and js. the 2 Inſt. 477, 5x74 
King's ſiluer; the prefine is not the King's ſilver, ſo that as Dy. - | 


the King's ſilver became due and was paid after the death of die King's 


the conuſor, the fine is void; and therefore though it has fiber, and the 


paſſed through all the offices we will ſet it aſide, and not put prefine is not. 
the parties to the trouble and expence of a writ of error. Fide 


Barnes's Supplemt. 32. Barber verſus Nunn. 


| Holdfaſt verſus Morris. C. Bu 
"T\HIS was an action of treſpaſs brought againſt the tenant In an agen fot 


in poſſeſſion for the meſne profits (after a judgment 1 


againft the caſual —_— for it was lately reſolved by all the — aa 
Judges, that this action lies for the meſne profits from the time defendant ſhall 


the tenant in poſſeſſion has notice of the leflor's title, though t fag money . 


the tenant lets judgment go by default, and his name does not . 


appear in the record of the judgment againſt the caſual ejector. 
Now it was moved by ſerjeant Hewitt for the defendant _—__ D | 


leave to pay a ſum of money into court, who compared this 


action to an action on the caſe for the uſe and occupation, in 
which action money may be paid into court. Sed per totam 


curiam, This is treſpaſs for a fortious occupation, but the action 


on the caſe is upon a contract either expreſſed or implied, and 


denied the motion; and it was ſaid the like motion had been 
lately denied in B. R. = 16544 


24d | Faſter 


* : : 
_ _ ACE — 
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Bayley ver/us The Univerſity of Oxford. C. B. 


1760. HE queſtion in this caſe was, whether a common recovery 
1 ſuffered of an advotuſan in groſs, and one acre of land 
A recovery on a writ of entry ſur. diſſeiſin in le poſt, was good in point of 
ſuffered of an law; upon ſearching for precedents, ſixteen were found where 
2 recoveries of advowſons in groſs, and a little land had been 
land on a writ of ſuffered upon writs of entry far diſſeiſin in le poſt, and no caſe 
Entry ſurdiſſeifin yas to be found where ſuch a recovery was ever held bad; 
inte Pſy B and Dormer's caſe is in point. And the court refuſed to hear 
 - any argument againſt this recovery; and ſaid, that if this was 
res integra, it might not be right (perhaps,) yet quod fieri non 
debuit factum valet. And the court gave judgment for the 
plaintiff, viz. that the recovery was good, without argument. 


Cooper verſus Sherbrooke, Eſq; in replevin. C. B. 
oy HIS was a judgment of nonſuit for want of a declara- 
_—_ rake ol tion, and a = de retorno habendo was awarded the 
| executed a writ 12th of Fuly 1759. On the ſecond of October following the 
of inquiry after plaintiff ſued out a writ of ſecond deliverance, and afterward 
deliverance, and the avowant executed a writ of inquiry of damages ; and now 
good. it was moved by Hewitt and Davy | ferjeant for the plaintiff, 
| that the writ of inquiry was ſuperſ by the ſuing out the 
writ of ſecond deliverance ; but upon ſhewing cauſe, it was 
anſwered by J/hitaker and Nares, ſerjeants for the avowant, 
that although a writ de retorno habendo was awarded (which is 
the common courſe in the caſe of a judgment of nonſuit in 
replevin,) yet by the fiat. 17 Car. 2. c. 7. the avowant had 

his election to ſue out a writ of inquiry of damages to recover 
inſt plaintiff the arrearages of rent, and that although a 

4 . . . 

writ of ſecond deliverance is a ſuperſedeas to the writ de retorno 
habende, yet it is not a ſuperſedeas to the writ of inquiry, 
ble to the note in Palm. 403. and of that opinion was 
the whole court, and diſcharged the rule to ſhew cauſe why the 
_ writ of inquiry and the inquiſition taken thereon ſhould not be 


And 


” 
* 


writ of inquiry, fieri facias, and elegit, ſhould be final for the Coor 


although we will ſet aſide the judgment, and the plaintiff ſhall 


Eaſter Term 33 Geo. 4. | „ 


And Bathurſt Juſtice ſaid, that by the flat. 17 Car, 2. the 1760. 
legiſlature intended that the proceeding upon that ſtatute by Gym 


avowant to recover his damages, and that the plaintiff was to 
keep his cattle, notwithſtanding the courſe of awarding a writ 
de retorno habendo, which is a right judgment ; for the ſtatute 
hath not altered the judgment at common law, but only gives 


. 
SHERBROOKE, _ 


a farther remedy to the avowant. Yide Carth. 253. Baker v. f 
Lade, 1 Salk. 95. Latch 72. and F. N. B. 156. margine. ö 


Quære, Whether the writ of ſecond deliverance in this caſe is 
not taken away by the ſtatute ? LL. i 


Lowfield verſus Jackſon. C. B. 


FEE plaintiff declared in covenant of laſt term; the practice. 


defendant obtained a Judge's order for three weeks time As to being 


to plead, and on the firſt of March laſt obtained another order iTuably by ry 


for one week's further time upon pleading iſſuably and taking order of a judge. 


| ſhort notice of trial for the then next aſſiſes if neceſſary ; the 


defendant pleaded a recovery in another court, whereupon the 
plaintiff ſigned judgment; and now it was moved to ſet aſide 


the judgment by ſerjeant Davy, who inſiſted that the defendant 


had complied with the terms of the Judge's order, and that this 
was an iſſuable plea. But per curiam, Although this be an 
iſſuable plea within the letter of the Judge's order (yet it is not 
ſuch within the true intent and meaning of it, which was to 
ſpeed the plaintiff in the trial of his cauſe by the country), and 


reply nul tiel record, yet if it be not produced within the proper 
time there ſhall be judgment ſor the plaintiff, and the defendant 
ſhall be bound to take ſhort notice of executing a writ. of 


| _—_ within the preſent term, Herbitt ſerjeant for the plain- 
tiff, 


edneſday Zoth April, being the 8th day in term. . 


Atkinſon verſus Taylor. C. B. 25 5 


T was moved to ſet aſide a capias ad reſpondendum, Practice. 

becauſe there was not 15 days between the tee and return There muſt be 
thereof; to this it was anſwered, that it is error, {if any thing) 8. . 
and not an irregularity ; to prove which was cited 1 Barnes return of a capias 
295. Williams verſus Faulkner, But per curiam, This caſe ad reſponden- 


was over-ruled, and the capias ſet aſide, but without coſts. © 


Repping- 
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Declaration in 
dowere, 
x1 


Pita. 
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Reppington executor verſus the Guardians and Gover- 
8 nors of Tamworth School. 


N quare impedit of a donative vicarage, the . defendant | 
craved oyer of the original writ, which he ſet forth in 


bis plea, and ſhewed a variance between the writ and the 


count; and now it was moved for leave to amend the declara- 
tion, which was granted on payment of coſts, and the defen- 
dant is to plead de novo. Hewitt for plaintiff, Poole for defen- 


Robins widow ver/us Crutchley and his wife and 
another in dower. 


Entred among the pleas of land of this term. Roll 44. 


Staffordſhire, FNN Robins widow, who was the wife of 
to wit. - John Robins, Eſq; deceaſed, by Thomas 
Vaughan her attorney, demandeth againſt Brooke Crutchley, 
Catharine his wife, and Fane Robins ſpinſter, the third part of 
thirty meſſuages, fifty barns, fifty ſtables, thirty orchards, thirty 
gardens, three 4. acres of land, two hundred acres of 
meadow and three hundred acres of paſture, and common of 
paſture with the appurtenances in 2 Molverbampton and 
Fillen-hall in the ſaid county of e and alſo the third 
part of nine coal- mines in Biiſton, Nolverhampton and Willen- 
hall aforeſaid, as her dower of the endowment of the ſaid John 
Kobins heretofore her huſband, by writ of our Lord the King 
of dower whereof ſhe hath-nothing, &c. | 


And the ſaid Brooke, Catharine. his wife and Fane by Robert 
Pardoe their attorney come and ſay, that the ſaid Ann ought 
not to have her dower in this behalf, as having been the wife 


if, Ne unques of the ſaid John Robins deceaſed, becauſe they fay that the ſaid 


accouple 


Ann never was accoupled to the ſaid Fohn Robins deceaſed, in 


lawful matrimony; and this the faid Brooke, Catharine and 
Fane are ready to verify ; wherefore they pray judgment if the 
laid Ann ought to have her dower of the tenements, common 
of paſture and mines aforeſaid ; and the ſaid Brooke, Catharine 


bis wife and Fare for further plea in bar by leave of the court 


24 Plea ne un- 
cues ſeifie que 


| cower. 


| they ſay that the ſaid John Robins deceaſed, neither on the day 


here for this purpoſe firſt had and obtained, according to the 
form of the ſtatute in ſuch caſe lately made and provided, ſay, 
that the ſaid Ann ought not to have her dower of the tenements, 
common of paſture and mines aforeſaid, with the appurtenances, 
of the endowment of the ſaid John Robins deceaſed, becauſe 


on 


* 


Sir William Wolſeley, Bart. did imple 
of divorce by reaion of adultery, and did then and there in the 
the 


the ſaid John Robins after ſhe was the wife of him the 
William Molſeley, and the ſaid Sir William Molſeley did by his 
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on which he is above ſuppoſed to have eſpouſed the ſaid Ann, 
nor at any time afterwards, was ſeiſed of the tenements, com- 
mon of paſture and mines aforeſaid, with the appurtenances, 
' whereof, &c. of ſuch eftate whereby he could thereof endow 

the ſaid Ann; and of this they put themſelves upon the country. 
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And the ſaid Aun ſaith that as to the ſaid plea of the ſaid Replication ſets 


a Brooke, Gatharine his wife and Fane by them firſt above forth a decree in 


pleaded in bar, ſhe the ſaid Ann, by, reaſon of any thing in that we cont of 
plea above alledged, ought not to be barred from having her - macs; hr = 
dower aforeſaid, as not having been the wife of the ſaid John the wife and is 

Robins, becauſe ſhe faith that heretofore, to wit, on the 1 2th we widow of 


day of: February in the year of our Lord 1754. in the court 
Chriſtian held at Litchfield in the county of Stafford, before 


principal of the right reverend father in God Frederick by 
divine permiffion Lord biſhop of Litchfield and Coventry, one 
the ſaid Ann in a cauſe 


faid court Chriſtian exhibit a libel againſt the ſaid Arn, thereby 
2 and alledging that the ſaid Ann was the wife of him 
id Sir Willium Wolſeley, and thereby alſo charging and 
alledging that ſhe the ſaid Ann had committed yy N 
aid Sir 


John Robins. 


the worſhipful Richard Smalbroote, doctor of laws, official 


ſaid libel, amongſt other things, pray that the ſaid Ann might 


be divorced from him as his wife from bed and board and 
mutual cohabitation, by reaſon of adultery with him the ſaid 
Joon Robins; to which ſaid libel ſhe the ſaid Ann did plead in 


ar, that ſhe was the lawful wife of him the ſaid John Robins, 


and not the wife of the ſaid Sir William Wolſeley, and that ſhe 
was lawfully married to him the ſaid John Robins according to 
the rites and ceremonies of the church of England on the 16th 
day of June 1752. in the pariſh church of Caſtle in the county 
of 2 and by her ſaid plea in bar did pray, amongſt other 


things, that ſhe might be decreed and pronounced to be the 
lawkal , 


wife of him the ſaid John Robins, and to have been 


lawfully married to him on the ſaid 16th day of June 1752. 


and ſuch proceedings were had upon the ſaid libel and plea in 
bar; that afterwards and beforc - definitive ſentence was 


pronounced in the ſaid court Chriſtian of the ſaid biſhop of 
| Litchfield and Coventry, to wit, on the 24th day of June in 


the year of our Lord 1754. the ſaid cauſe was removed into 


the Arches court of Canterbury before Sir George Lee, Knt. 
doctor of laws, official principal of the faid court of Arches, 


by proper and: legal proceſs which iſſued out of the faid court 


of Arches for that # 4x upon the appeal, and at the inſtance 
n, b 


of her the ſaid ut before any definitive ſentence or 
judgment was given or pronounced in the ſaid cauſe by the ſaid 
court of Arches, to wit, on the 31ſt day of December in the 
year of our Lord 17 54. he the ſaid Fobn Robins died, to wit, 
„„ | | ety at 
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1760, at Stafford in the county aforeſaid ; and afterwards, to wit, on 
L—— the firſt day of December in the year of our Lord 1757. the ſaid 
Rowins cauſe came on to be heard, and the queſtion put in iſſue by the 
2 faid plea, whether ſhe the faid Ann had been the lawful wife 
and was then the widow of him the ſaid Fohn Robins, came 
on to be determined by the ſaid court of Arches; and the ſaid 
Sir George Lee, judge of the ſaid court, did on the firſt day of 
December in the year of our Lord 1757. upon full evidence 
and hearing of 3 and proctors on both ſides, by his 
interlocutory decree, having the form of a definitive ſentence, 
pronounce, decree and declare, that ſhe the ſaid Ann had been 
the wife, and then was the widow of him the ſaid 2 Robins, 
and was lawfully married to him on the 16th day of June 9 52. 
7 co wit, at the pariſh church of Caſtle in the ſaid county of Staf- 
. ford, which ſaid ſentence is in full force and effect not reverſed, 
vacated or otherwiſe annulled, as by the ſaid proceedings and 
| ſentence remaining in the faid court of Arches at Doctor; Com- 
mons in the city of Landon may more fully and at large appear; 
and the ſaid Ann doth aver that the ſaid court of Arches had 
full juriſdiction of the ſaid cauſe, and that the ſaid ſentence was 
fairly and juſtly obtained upon full evidence, and upon hearing 
of advocates and proctors on both ſides ; and the faid Ann doth 
aver that Ann Robins, mentioned in the ſaid libel fo exhibited 
dy the faid Sir William Wolſeley againſt the ſaid Ann as afore- 
faid, and the ſaid Ann, the now demandant in this action, are 
one and the fame perſon, and not different perſons ; and that 
the ſaid John Robins, mentioned in the ſaid libel, and alſo 
named in the ſaid ſentence of the ſaid court of Arches, and the 
ſaid Fohn Robins, the huſband of the faid Ann in the ſaid 
declaration mentioned, is one and the ſame perſon, and not 
different perſons ; and this the ſaid Ann is ready to verify; and 
therefore prays judgment for her dower aforeſaid, and if the 
ſaid ſentence can be gainſaid; and whether the faid Brooke, 
Catharine his wife and Fane are not eſtopped by the ſaid 
ſentence to ſay that ſhe the ſaid Ann was never accoupled to 
che ſaid John Robins in lawful matrimony; and as to the ſaid 
plea of the ſaid Brooke, Catharine his wife and Fane by them 
ſecondly above pl-aded in bar, whereof they have put themſelves 
upon the country, ſhe the ſaid Ann doth fo likewiſe. | 


TCavTCHLEY» 


And the faid Brooke, Catharine his wife and Fane, as to the 
ſaid plea of the ſud Hun above in reply pleaded to the faid plea 
of the faid Breoke, Catharine his wife and Fane by them firſt 
above pleaded in bar, fay, that the faid plea in manner and 

form as the fame is above pleaded by way of reply, and the 
| matters therein contained, are not ſufficient in law for the ſaid 
be Ann to have her dower of the tenements, common of paſture 
<- „ and mines aforeſaid in this behalf, as having been the wife of 
the ſaid John Robins deceaſed, to which plea in manner and 
| 5 form aforeſaid above pleaded by way of reply they _ — 
4 RN OS. | a N 3 Wes 


1 1 Demurrer. 


=. 
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| Brooke, Catharine his wife and Jane need not, nor are they 1760. 
obliged by the law of the land to anſwer thereto; and this they Lynne) 
are ready to verify; wherefore for want of a ſufficient replica- Ronixs 
tion in this behalf the ſaid Brooke, Catharine his wife and © _ 
Jan as before, pray judgment if the ſaid Ann ought to have I 
der dower of the tenements, common of paſture and mines 
_. aforelud. e So | 7 


And the ſaid An, ſince that ſhe hath above by replying to ſoinder in de- 

the plea of the ſaid Brooke, Catharine his wife and Fane firſt Kurer. 

above pleaded alledged ſufficient matter in law to have her 

dower aforeſaid, as having been the wife of the ſaid John 

| Robins, which ſaid matter ſhe is ready to verify, and which 
faid replication and the matter therein contained, the ſaid 

| Brooke, Catharine his wife and Fane have not denied, nor in 

any wiſe anſwered thereto, but the verification thereof to admit 

do wholly refuſe, prays judgment for her dower aforeſaid to be 

adjudged to her, &c. And becauſe the juſtices here will adviſe cura adviſare 

amongſt themſelves of and upon the premiſſes, whereon the vult on che de- 

faid parties have put themſelves upon the Judgment of the THT 

court, before they give their judgment thereon, day is given 

- unto the ſaid parties here until the morrow of the Aſcenſion of 

our Lord, to hear their judgment of and concerning the ſaid 

premiſſes, for that the ſaid juſtices here are not yet adviſed 
ereof, &c. And as to the trying of the ſaid iſſue above = 

joined between the ſaid parties to be tried by the country, the Award of 2 
ſheriff is commanded to cauſe to come here on the ſame day 2 2 
twelve, Sc. by whom, &c. and who neither, &c. to recog- ch. — M 
nize, c. becauſe as well, c. At which * here come as 

well the ſaid Ann Robins by her attorney aforeſaid as the ſaid 
Brooke, Catharine his wife and Fane by their ſaid attorney, and Vicecomes non 

the ſheriff did nothing upon the ſaid writ, nor did he ſend back mift breve. 
the ſame: And becauſe the juſtices here will further adviſe Ulterius conci- 

amongſt themſelves of and concerning the premiſſes whereon lum on the 

the ſaid parties have put themſelves upon the 2 ef ee 

court before they give their judgment thereon, further day is 

therefore given to the parties aforeſaid here until on the octave of 

the holy Trinity, to hear their judgment of and concerning the 

premiſſes, for that the ſaid juſtices here are not yet adviſed 

thereof, &c. And as to trying the iſſue aforeſaid above joined Alias ve. fa. 

between the parties aforeſaid to be tried by the country, the . 

ſheriff, as before, is commanded that he cauſe to come here on 

the ſame day twelve, &c. to recognize in form as aforeſaid; at 

which day here come as well the ſaid Ann by her attorney 

aforeſaid, as the ſaid Brooke, Catharine his wife and Fane b 

their ſaid attorney, and the ſheriff did nothing upon the laſt 

mentioned writ, nor did he ſend back the fame ; whereupon Judgment for 

the premiſſes aforeſaid whereon the parties aforeſaid have put ne defendants 

| themſelves on the judgment of the court here having been ſeen, n, 

and e. juſtices here fully underſtood, and mature delibera- 

tion being thereupon had, for that it appears to the jan; 
f * here 
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1760. here that the ſaid plea of the faid Aun Robins above in reply 
pleaded to the plea of the ſaid Brooke, Catharine his wife and 

Romins Fane, by them firſt above pleaded in bar, and the matters therein 

# 1 contained, are not ſufficient in law for the ſaid Ann to have her 
Suureutkr. dower of the tenements, common of paſture and mines afore- 
— Norelpet veins laid; therefore no reſpect being had to the iſſue aforeſaid above 
OP country. Joined between the parties aforeſaid to be tried by the country, 
it is conſidered that the aforeſaid Ann Robins take nothing by 
her writ aforeſaid, but be in mercy for her falſe claim thereof; 
and that the aforeſaid Brooke, Catharine his wife and Jane, do 
recover againſt the ſaid Ann twenty-two pounds two ſhillings 
and three pence, for their coſts and charges by them about their 
defence in this behalf ſuſtained, to the ſaid Brooke, Catharine 
his wife and Fane, by the court of our faid Lord the King now 
here with their aſſent, according to the form of the ſtatute in 
ſuch caſe made and provided, adjudged, and that the faid 
Broke, Catharine his wife and Fane, have thereof execution. 


Hardgrae's Robins widow verſus Crutchley and his wife and 
TraQts 454, K. another. C. B. . 


- 


"Dower. FNYOWER of lands in the county of Stafford ; the defen- 
_ 95 bs: = dants plead two pleas; 1ſt, Ne ungue accouple in loyal 


biſhop's certifi- matrimonie & hoc, &c., 2dly, Ne ungue ſeiſie & de hoc pon 

cate. ſe ſuper patriam; the plaintiff replies to the firſt plea that ſhe 

Nete. The dif- ought not to be barred of dower, becauſe ſhe ſays that on the 

tinction between 12 Feb. 1754. Sir William Wolſeley exhibited a libel in the 

; 8 ſpiritual court of Litchfield and Coventry againſt her as being 

between plead- his wife, charging therein that ſhe had committed adultery with 

ing the latter, John Robins, and prayed a divorce from her à menſa and thor, 
Liens to which libel ſhe pleaded that ſhe was the wife of John Robins 

| and not of Sir William Molſeley, and was lawfully married to 

Robins the 16th of Fune 1752. and prayed that ſhe might be 

decreed to be the wife of Robins ; __ before any definitive 

ſentence in the court of Litchfield and Coventry, viz. the 24th 

of June 1754. the cauſe was removed into the court of Arches 

upon the appeal of the ſaid Ann, but before any definitive ſen- 

| tence in the court of Arches, viz. the 3iſt of December 1754. 

the ſaid Fohn Robins died; and afterwards on the, iſt of 

December 1757. the cauſe was heard in the court of Arches, 

and upon full evidence and hearing advocates and proctors on 

both ſides, the court decreed that the ſaid Ann had been the 

wife, and then was the widow of the ſaid Fohn Robins, and 

was lawfully married to him on the 16th of June 1752. which 

ſentence is in full force; and the ſaid Ann avers that the ſaid 

court of Arches had full jurisdiction of the cauſe, and that the 

ſentence was fairly and juſtly obtained upon full evidence, &c. 

and ſhe further avers that Ann Robins in the libel mentioned, 

and Am the now demandant, are one and the ſame perſon, _ 


* 
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that John Robins mentioned in the libel and ſentence aforeſaid, 


and ohn Robins, the huſband of the ſaid Ann in the declara.!ñl 


1 


123 


1760 


tion mentioned, is one and the ſame perſon; and this ſhe is Ronzus 
ready to verify; and therefore prays r for her dower, 6, 
7 


and if the ſaid ſentence can be gainſai whether the defen- 
dants are not eſtopped by the ſentence to ſay that ſhe was never 


accoupled to the faid Fohn Robins in iawtul matrimony ; and 


as to the ſecond plea of ne unque ſeiſie, the the plaintiff joins 
iſſue to the country. 5 | Eo . 


The defendants demur to the replication of plaintiff to the 
plea of ne ungue accouple, and the plaintiff joins in demurrer. 


This caſe upon the demurrer was argued in this preſent term 
by ſerjeant Hewitt for the demandant, and ſerjeant Nares for 
Me... Þ 


It was inſiſted for the demandant that the ſentence pro- 
nounced in the court of Arches (touching the marriage of the 
demandant with Jahn Robins) having a competent juriſdiction 
of that matter, was an abſolute bar to, and concluded all per- 
ſons whatſoever to ſay they were not lawfully married, until the 
ſame ſhould be reverſed, and notwithſtanding that Robins was 
not party to the ſuit in the ſpiritual court; and to prove that 
this was the law, cited 4 Rep. 29. Bunting's caſe z which was 
- thus: J. Bunting and Agnes Adingſhall contracted matrimony 

per verba de praſenti, and afterwards 1 December 1555, Agnes 


took to huſband Thomas Tivede, and afterwards 9th July 1556. 


John Bunting libelled againſt Agnes upon the ſaid contract 
(without naming her h d Thomas Trede) for a divorce, 
upon a pre- contract between the ſaid F. Bunting and Agnes, 
whereupon decretum fuit quod prædicta Agnes ſubiret matrimo- 
nium cum prefato J: Bunting et inſuper pronunciatum decretun 
et declaratum fuit dictum matrimonium fore nullum, &c. And 
further it was decreed that the faid John and Agnes ſhould 
intermarry, which they did, and had iſſue the plaintiff, (the 
ſaid Thomas Twede then living). And it was adjudged that 
although Tiede, then being, de facto, the huſband of the faid 
Agnes, was not party to the faid ſuit, nor to the ſentence in 
the ſpiritual court which diſſolved the marriage between him 


and the ſaid Agnes, but the ſaid Agnes only; yet the ſentence 


againſt the wife only, being but declaratory, was good, and 
ſhould bind the huſband de facto; and foraſmuch as the conu- 
ſance of the right of marriage belongs to the ſpiritual court, 


and they have given ſentence in this caſe, the judges of the 


common law ought (although it be againſt the reaſon of our 
law) to give faith and credit to their proceedings and ſentences 


as conſonant to the law of holy church, for cuilibet in ſua arte 


perito eft credendum ; and ſo it was adjudged that the plaintiff 
Bunting was legitimate. : 
; a 
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In aſſize the tenant pleaded baſtardy in the plaintiff, and he 
eſtopped him by reaſon that he was at another time certified 
Mulier by the biſhop in a replevin between a ſtranger and the 
bailiff of the plaintiff, who er vf the taking in right 
of the plaintiff, in which the bailiff had aid of the now plain- 

tiff, and there was certified Mulier; judgment, Cc. and a 


good eſtoppel, as was adjudged there. Bro. Eſioppel, pl. 78. 


And many other caſes were cited to prove that ſentences in the 
ſpiritual court were binding. 2 Salk. 437. 3 Mad. 164. 
1 Salk. 290. Carth. 225. 2 Stra. 960, 961. 6 Mod. 155. 


2 Lev. 15. and Hatfield and Hatfield, cited in 2 Stra. 961. 


Serjeant Nares for the defendants admitted that a ſentence in 


the ſpiritual court in a cauſe of marriage was concluſive evi- 


dence, generally ſpeaking; but inſiſted that matter of evidence 
cannot be pleaded but only matter of fact; that the law, in 
this particular caſe, knows of no other trial of the legality of 


à marriage beſides the biſhop's certificate, and there is no 


precedent of ſuch a replication as this, which attempts to draw 
the trial ad aliud examen. It has been urged that the defen- 
dants are concluded or eſtopped by this ſentence, but this is no 


record, the whole of it may be by colluſion, is flill liable to be 


reverſed by a third perſon any ways intereſted, who was no 


 Oughton, Ordo Fudic. 2 


party to the cauſe even 1 the — of the cauſe. Nide 

tit. 14. quod Tertius poteſt interve- 
nire pro intereſſe ſuo ; decrees in eccleſiaſtical courts are not 
(even there) conſidered as concluſive, as appears by the fame 


book, fol. 306, /. 3 & 4. In cauſa matrimoniali non ob/lat 


party), to bind 


exceptio rei adjudicate, vel quod ſententia tranſit in rem judi- 
catam; quia ſententia lata, in cauſa matrimoniali, contra 
matrimonium nunquam tranſit in rem judicatam. Et quotes 
eccleſia decipitur pronunctandos ſententiam contra matrimonium, 
ex wovis probationibus (etiam aliquando ex eiſdem) poteſt revocari 
prior ſententia ; ſo that Sir Milliam Wolſeley may ſtill contro- 
vert the marriage, and the ſpiritual court may hereafter reverſe 
their ſentence for any thing the court here knows. And vide 

„„ | | 


In breaking the caſ: upon this firſt argument WVilles C. 
Juſtice ſaid, That at firſt he thought this a very plain caſe for 
the defendants, but that now he found there were different 
opinions about it ; however if 10000 great mens opinions were 
againſt the known law of the land, he ſhould pay no regard to 


them; that he ſhould never be for ſetting up the ſpiritual courts 


above the temporal courts, that no determination in the high 
courts touching lands ſhal! bind ſtrangers, much leſs ought a 
fentence in the eee court, (to which Mr. Robins was no 
is heirs; that this ſentence was nothing like an 
Moppel; evidence it may be, but nothing elſe ; if upon an iſſue 
joined, married or not married, the biſhop had certified to us 
that they were married, there could be no doubt. but the 
biſhop's certificate muſt prevail, = | 
i Clive 


* 
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Clive J. There can be no other trial in this caſe but the 
| biſhop's certificate, and no method of pleading whatever can ouſt 
the biſhop of his certificate. Robins was no party to the ſuit, 
and why his heirs ſhould be concluded by the ſentence, I cannot 


conceive; it is mere matter of evidence, which I never thought 


- 


could be pleaded; this is a replication of evidence, and there- 


fore I think it is bad. 


Bathurſt Juſtice. The caſes cited by brother Hewitt for 
the demandant prove nothing more than that the courts of law 
receive a ſentence as concluſive evidence; but the biſhop hath 
an excluſive right, and nothing but his certificate can try 
this matter ; whether the biſhop can certify contrary to a 
ſentence we cannot ſay, for we are not competent judges of 
that matter; the caſe in Bracton makes me think we muſt ſend 
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to the biſhop, and whether he is bound by the ſentence he 


knows beſt. 


Niel Juſtice of the ſame opinion; but as counſel were 
retained to take notes for a ſecond argument, and demandant 
deſired it might be debated again, the court deferred giving 
judgment, and ordered an ulterius concilium. Poſt 127. 


Roe EN the deviſe of Newman verſus Newman. C. B. 


N ejectment; upon a caſe ſtated for the opinion of the 


court, it appeared that the place in queſtion was part of 


Copyhold muft 
be pleaded to be 
ſuch time out of 


the waſte ground of the manor of Teddington in the county of mind, and can- 
vey wy and that the cuſtom of the manor is, that copyhold not be created in 
all 


lands deſcend to the youngeſt ſon, or youngeſt brother, 
and that the lord of the manor in the year 1722. granted the 
place in queſtion to an anceſtor of the leſſor of the plaintiff, 
l (who claims as heir in Borough Engliſh) to hold according to 
the cuſtom, &c. but the caſe does not ſtate this material 
viz. that it has time out of mind been demiſable by copy of court 
roll. Upon arguing this caſe the court were all clear of 
opinion, that what was ſtated was only evidence ; and if it had 
been ſtated that it was demiſed by the lord ad voluntatem 
domini ſecundum conſuetudinem manerii tempore E. 3. and that it 
nad been granted by copy of court roll ever ſince, it would not 
have been ſufficient, for it muſt be ſtated, or found, or pleaded 
to be demiſable by copy of court roll time out of mind, or it 
will not be adjudged copyhold; therefore as the court cannot 
b 3 that this is copybold, the plaintiff has no title, and there 


Judgment for the defendant. 


time of memory. 
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Hulland verſus Malken and Briſtow, C. B. 


1760. EBT upon a bond; defendants craved cyer of the 
condition, which was, that if they ſhould indemnify 
Debt on bond to plaintiff, &c. as to a baſtard child, then the obligation to be 
ee e void, otherwiſe, c. And then plead that the child is an infant 
Sage ef in the arms of it's mother, and that defendants while the child 
baſtard chill, and mother was with them (which was four days) took care of 
— Plea thatthe it and provided for it every thing, but that the mother hath 
child ung taken away the child from defendants, and that the child hath 
Replication that not ſince been delivered to them by plaintiff, et hoc, &c. The 
it has fince been plaintiff replies, that it is true that the child was carried away 
— 2 by the mother, who for ſome time provided for it, but for 
üff has been replication ſays, that it afterwards became chargeable to the 
obliged to pay. pariſh, and that plaintiff has been obliged to pay ſuch charges 
to the pariſh, whereby he is damnified; et hoc, &c. Defen- 
dant's rejoinder, inſiſts that the child was an infant under ſeven 
years of age, and in the 2 5 of the mother, and that it 
was not in their power to take it from her and keep it, ſo as to 
indemnify plaintiff; to this the plaintiff demurred, and ſnewed 
for cauſe that the rejoinder is argumentative, neither confeſſes 
and avoids, or traverſes or denies, and is alſo a departure from 
the plea. 


The cafe was this; Ann Parker having charged the plaintiff 
with being the father of a baſtard child, he was obliged to give 
bond to indemnify the pariſh ; but in order to get rid of the 
child, and to be clear of the pariſh, he paid the defendants 14“. 
in conſideration whereof they entered into the faid bond to 
indemnify the plaintiff againſt all damages, charges, &c. which 
he might be liable and put to on account of the ſaid child. 


Upon arguing this caſe the whole court were clearly of 
opinion that the plea was bad; they ſaid this was a general 
bond to indemnify the plaintiff, as to the child, againſt all the 
world; and they can plead nothing but one of theſe two things, 

| . 1 | either 


* 
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either that plaintiff hath not been damnified, or (in excuſe) if 1760. 
he has been damnified, he himſelf was the occaſion thereof, 
neither of which they have done; the mother's taking away Hurztanp 
the child is no excuſe at all. Moreover they faid, the replica- rz. 
tion had ſhewn how plaintiff was damnified; and the rejoinder - 
in effect had admitted it, becauſe it had not denied it; and they 
faid, we need not in this caſe ſay whether the father or the 
mother hath a right to have the child while under ſeven years 
of age, becauſe the defendants have bound themſelves. to keep 
the plaintiff harmleſs againſt all the world; they have confeſſed 
in their plea that they had the child in their keeping, and why 
did they let the mother carry it away; it was the defendants 
own fault, and cannot excuſe them to the plaintiff, judgment 
for plaintiff. | . 2-4 


NB. The Ch. Juſtice ſaid he would give no opinion 
whether the father has any power over the child, who is nullius 
filius; Grotius ſays, truly the mother is the only certain parent; 


and an order of juſtices to remove the mother always removes 
the child. | 


Biſcoe, Eſq; verſus Kennedy and his wife. C. B. 
I: debt upon a bond entered into by the wife dum ſola, the Debt upon a 


huſband is gone abroad and oztlarved, and the wife although bond by the wife 


dum ſola, ſhe 


e appears publicly is waived; and now it was moved to ſet and her huſband 


aſide the outlawry againſt the wife, and to reſtore her the outlawed, and 
goods taken upon the capias utlagatum which are ſworn to be ber ſeparate 
her ſeparate goods; but per curiam, We mult take the goods er ecution. 
to be the huſband's in point of law, and if ſhe has any equita- 

ble right to them, ſhe muſt go to a court of equity. As ſhe 

appears publicly, ſhe has been wrongfully outlawed, therefore 

let the rule be abſolute for ſetting aſide the outlawry againſt the 

wife, and be diſcharged as to the reſtoring the goods. Davy 

for plaintiff, Hewitt tor defendant. 


Robins verſus Crutchley and others. C. B. Ante 125. 


F\HIS caſe was _ argued this term by ferjeant hep certifi- 
Stanniford. for the demandant, and ſerjeant Pale for the cate the only 


tenants ; what was urged for the demandant, was, in ſubſtance 1 — 


very much the ſame, with what was ſaid upon the former argu- 
ment; for the tenants it was now ſaid that ne ungues accouple, 
&c. was the general iſſue, to which no new matter can be 
replied ; and this was principally relied upon by Poale, that 
there muſt be ſuch a replication as will join the iſſue, and the 
_ awarding the writ to the biſhop is joining the iſſue. Nu tiel 
record is a general iſſue although it concludes with an W 
N ike 
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{like this), if it could be tried by the country it muſt have 


concluded to the country. But I do admit that in caſe where 
the biſhop has already certified, 2 certificate may be replied; 
for to award a ſecond writ to the biſhop, would be to try the 
matter twice. J. and M. his wife brought a writ of account 
againſt V. who pleaded that MA. was a nun profeſſed in the 
order of minors in London, and prayed judgment, &c. plaintiffs 
replied that at another time they the ſaid J. and M. brought a 
writ of entry againſt one B. who alledged that A. was pro- 
felled, whereupon a writ iſſued to the biſhop of London, who 


certified that ſhe was not a nun profeſſed, and ſhewed an 


exemplification of this record, and prayed judgment if the 
defendant ſhall not be eſtopped to ſay that A. is profeſſed. 
The defendant faid they were ftrangers to that record ; but the 


court faid, we cannot ſend to the biſhop to certify to us that 


which already hath been done, and appears to us upon record, 


which is concluſive againſt all. And the court gave judgment 


For the plaintiff, that the defendant ſhould account. Fitz. Ar. 


tit. Eftoppel, pl. 282. This ſhews that the biſhop's certificate 
is the only trial. W. C. and M. his wife * i dower ; the 
tenant pleaded that the wife having married A. and while he 
was living married B. of whoſe endowment ſhe now demands, 
and that H. is ſtill living; but the court would not allow this 
manner of picaing, which was an attempt to ouſt the biſhop 
of his certificate, and to draw it to the country, ſo the tenarit 


was obliged to plead ne ungues accouple, &c. and a writ was 


awarded to the biſhop. Bro. Dower 54. Many more caſes | 
were Cited on both fides, which upon giving judgment were 
laid quite out of the caſe. | 2 5 ; 


Ld. Ch. Juſtice Wilks. I am of opinion that there can be 


no replication to a general iſſue to ouſt a perſon of his legal 
trial; here the Mites hes the only right of trial by his certifi- 


cate to this court, and if this replication be allowed the biſhop 
will be ouſted; a ſentence in the ſpiritual court is not a record, 
and if it comes in queſtion here, muſt be tried by the country: 
neither is it final to the parties, for (as Oughton ſays rightly) 
they may at any time apply to have it reverſed; but the 


biſhop's certificate is concluſive and final to all intents. 


Clive Juſtice. There never was a precedent of ſuch a 


replication as this; I think ne ungues accouple in loyal matrims- 


nie is a general iſſue, and ſuch a replication as this cannot be 


allowed, for it endeavours to draw the trial to the country, 


reply nothing but habetur tale recordum. I think the ſentence 


which the law doth not permit. I admit that ſentences by 
proper courts having competent juriſdiction are concluſive 
evidence to every body, but it is well known you cannot plead 
evidence; this is like nul tiel record, which is a general iſſue 


although it concludes with an averment; to which you can 


18 
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is nothing but evidence, which may be proper to be laid before 1760. 
the biſhop ; and that the tenant muſt have judgment. — 


Baiburſi Juſtice. I am of opinion with my Lord and my (,,,cozzxz5 * 
brother, Wd judgment muſt be for the tenant ins mis ce vo 9 | 
I think that although this plea hath been ſaid to be a general 

iſſue, yet there may be fome caſes where a ſpecial replication 

to it muſt be allowed; in an aſſize the tenant pleaded baſtardy 

in the plaintiff, who by replication eſtopped him becauſe he 

was before certified legitimate by the biſhop in a replevin 

between a ſtranger and the bailiff of the plaintiff, who 
acknowledged the taking in right of the plaintiff, in which the 

bailiff had aid of the then plaintiff, and there he was On 

ulier, judgment that this was a good e/toppel. Bro. Eftoppel | 
78. Sed 3 * that replication Xa __ 2 the e * By che re- 
tried by any other than the biſhop, but only inſiſted, that the Porter. 

fact had already been legally tried and determined that the 

plaintiff was legitimate; ſo in the preſent caſe, the demandant 

might have replied that the biſhop had formerly certified to this , 
court that ſhe was married to Robins, (if ſhe could ſhew an "oÞ 
record of ſuch a certificate), which would be an eſtoppel to . | 
mankind to ſay ſhe was not married to Robins. But a ſentence 
in the ſpiritual court 15 not final, even in that court ; and ſhall 
this court be bound by a ſentence which the ſpiritual court 
themſelves are not bound by ? 3 — 


Noel Juſtice. I am of the ſame opinion for the tenant ; this 
is a new device to alter the legal trial in this caſe, and neither 
fide have been able to ſhew any precedent like the preſent 
' replication. 
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Judgment for the tenants. 


Nota; There are three caſes of trial at law by the biſhop's ; 
certificate, and which cannot be tried by the country, viz. 
Marriage, baſtardy, and profeſſion of ſome order of religious. 


Roe on the demiſe of Parry verſus Hodgſon. A 


N ejectment; upon a caſe ſtated for the opinion of the Whether a leaſe 
court, the principal queſtion was, whether a leaſe for 21 for 21 years 
years made by the teſtamentary guardians of an infant Mr. —_— _ . 
Spencer to Parry was abſolutely void, or only voidable; it an of an infant 
appeared upon the ſtate of this caſe that Mr. Spencer himſelf be void, or only 
has done no one act ſince he came of age, either towards —ꝙ | 
eſtabliſhing the leaſe, (ſuppoſing it voidable) or to avoid it; 
upon the firſt argument the court agreed in one point, viz. 
that a teſtamentary guardian by ſtatute till an infant was 21 
years of age, and a guardian in ſocage till an infant was 14, 
were the fame; and therefore whatever intexeſt the latter had 
Pak r II. . : in 
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gu 
fame until he is 21. The Duke of Beaufort againſt Berty, 
1 Nn. Rep. 703, 4. But as to the main queſtion, whether 
the leaſe was void or only voidable, they all (except Nee! 


Vs 
cond Juſtice) doubted much, and gave no opinion; the Ch. Juſtice 


ſeemed inclined to think the leaſe was yoid, from what he ſaid. 
Clive Juſtice, ſaid he was far from ſaying it was either void or 
voidable; Bathur/i Juſtice, gave no opinion, but from what 
he ſaid he ſeemed to think that, whether the leaſe was void or 
not at firſt, it certainly became void or at an end when Mr. 
Spencer came of age, ſo could not be now a ſubſiſting leaſe to 
give leſſor of plaintiff title. Noel Juſtice, was of opinion that 
the leaſe was a good leaſe, and only avoidable by the infant 
when he came of age, and that he might then affirm it if he 
thought fit, but ſaid that he ſhould be very willing and ready 
to depart from this opinion, if he ſhould find he had come into 
it too readily. Ulterius concilium. | | 


Knipe verſus Palmer. C. „ 


Covenant upon A CTION of covenant brought by the plaintiff as com- 
| a leaſe made by mittee of one Jahn Wright a lunatic, upon covenants in 


N * a leaſe made by the plaintiff as committee in his own name, and 
plaintiff as the affigns ſeveral breaches; the defendant pleads nil habuit in 


committee, will tenementis; the plaintiff replies the commiſſion of lunacy and 


— Fang can. Proceedings thereupon, demurrer and joinder. 


not make ſuch * 5 | | 
leaſe at law. | = aria Poole for the defendant, inſiſted that even the King 
_ himſe 


f, by his prærogative, cannot take the profits of a luna- 


tic's eſtate to his own uſe, as was reſolved in Frances's caſe, 
Moor 4. Where it was found by office that William Frances 
was a lunatic, wherefore the King ſeiſed is lands and his body; 
and the cuſtody of his perſon and his lands was committed to 
one Holmes for fo long time as he ſhould be a lunatic, to take 


the profits to his own uſe, rendring rent, Sc. And in treſpaſs 


Holnes prayed the aid of the King, et non allocatur, becauſe 
the patent is void, for the King cannot grant the lands of a 
lunatic to another to take the profits to his own uſe, becauſe 
the King himſelf is not intitled to them, otherwiſe than to 


ſupport the perſon of the lunatic, his iſſue, wife, and family, 
and to give the ſurpluſage to the lunatic when he recovers his 


memory; but otherwiſe it is of an ideot, for the King there 


ſhall have the profits to his own uſe, making allowance to the 
ideot for his keeping. From hence it is clear a committee of 


a lunatic cannot make a leaſe of the lunatic's eſtate ; and ſo is 
i Vern. 262. Faſter v. Merchant. And in Blewit's caſe, - Ley 


47. it was reſolved by Lord Hobart, and Baron Tanfield, that 


the committees of a lunatic cannot grant any copyhold eſtate, 


for that they themſelves by law have no eſtate in the manor of 


the 


in lands till the infant was 14, the guardian by ſtatute has the 


was 


5 * 
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the lunatic, nor are Lords thereof for the time being, but that 


the lunatic by his ſteward may grant copyhold eſtates. And in 
Hutt 16. Drury v. Finch, the opinion of the court was, that 


the committee of a lunatic was but as a bailiff, and hath no 


intereſt, but, for the profit and benefit of the lunatic, and is as 


his ſervant ; and it is contrary to the nature of the committee's. 
authority towtaye an action in his own name, for the intereſt, 


and eſtate, and all power of ſuits, is remaining in the lunatic. 
And it was ruled that a lunatic ſhall have a quare impedit in his 
own name, vide Beverlie's caſe, 4 Rep. ſee alſo Cox v. Daw- 

ſon, Ney 27. to the like purpoſe; from theſe authorities the 
ſerjeant, in the outſet, concluded that the leaſe was void as the 
plaintiff had nothing in the land, fo that the plea of nil habuit 
in tenementis was a good plea. I 


Serjeant Hewitt for the plaintif, arzued that the King by 
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the ſtatute of Prærog. Regis, 17 Ed. 2. cap. 10. has a right 


to take care of the lunatic's lands, and conſequently muſt have 
an authority, or intereſt, or both, ſo that ſomething may be 


made of them for the benefit of the lunatic, by ae, the 


ſame to tenants; otherwiſe the lands may lie uncultivate , for 
In ſome countries, by the cuſtom, no man will farm lands for 
leſs than three years, and there, if the lunatic or the committee 
cannot let for three years, it would be a detriment to the 


lunatic. He ſaid the caſe in 1 Vern. 262. is only a diftum 
there; but it proves that a committee may make a leaſe by . 
order of the court of Chancery, that is to ſay, the King him- - 


ſelf may do it by the mouth of his Chancellor. The defendant 
has taken and accepted a leaſe from the plaintiff, and has held 
the land two years; it is unjuſt in him to ſay to the plaintiff, 


„ own I have held the land, but you had no power to 


« demiſe”. Juſtice is therefore with us, fo the court will 

as far as they can to give it us. He inſiſted that the committee 
had power to let, but that it was at his own peril if he does it 
without an order of the court of Chancery, or underlets. 


Lord Ch. Juſtice JVilles. The courſe of the court of 


Chancery is, to refer it to a Maſter to conſider and report 
whether it will be for the benefit of the lunatic to make a 
leaſe ? if it be, the court will order that the committee ſhall 
make a leaſe. | | 


Serjeant Hewitt proceeded to make a ſecond point; and 


inſiſted that as this is an action of covenant founded in contract, 
the action well lies whether the plaintiff had any thing in the 
land or not, and that it may be good as a contract, although 
the leaſe be bad; and cited Owen 136. 3 Bull. 154, 158. 


IYilles C. Juſtice. But brother ! that was a covenant which | 
was collateral to the land; and all the covenants in the caſe at 
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bar, are ſuch as run along with the land, and fo thoſe caſes are 
not to the point in queſtion. _ | 


Hewitt then inſiſted, that although this was not a leaſe, yet 
it ought to operate as a licence to defendant to enjoy, and that 


the defendant having enjoyed under this licence, the covenants 


may operate thereupon ; and cited 2 Salk. 588. 2 Keb. 8. 


Hab. 53. 2 Vent. 99. 1 Salk. 199. And that this is a bad 


plea in covenant. 


Serjeant Poole in reply. My brother has made two points; 
T/t, He ſays this is a good leaſe. . 2dly, If it is not, yet this 
being an action of covenant, it ſhall be conſidered as a licence 
to enjoy, and that nil habuit in tenementis is a bad plea to an 
action of covenant. As to the firſt he ſays, that the authority 


in Fern. 262. is only a difum; but I inſiſted that a committee 


is only a mere bailiff, and that whatever is committed to him 
by the crown is only at the will and pleaſure of the crown, fo 
that a committee cannot poſſibly be more than a bare tenant at 
will of the crown; and it is well known that a tenant at will 


cannot make a leaſe, and this I very much __ upon; it is ſaid 


by my brother that the crown muſt be conſidered as having a 


power to leaſe by the „at. de Præreg. Regis. I think the 


Wil habuit, &c. 


crown has no ſuch power ; but that is not the preſent caſe; 


the queſtion now is, whether the committee during the pleaſure 
of the crown, has power to make a leaſe; I have proved he 


has not. But it is objected that this is a bad plea; I ſay it is 
both good law and ſenſe, for if it is not in the power of the 
committee to make the leaſe, it is a fraud upon the leſſee, who 


is liable to be ouſted. This leaſe is by deed poll, fo that 1 


oa leaſe bydeed habuit, c. is the proper plea; if it had been by indenturc, 


Poll. . 
Non demiſit to 
one by inden- 
dure. | 


the defendant might have pleaded non demiſit. As to the ſecond 
point, and to the caſes cited to ſupport it, I anſwer that this 
action is founded upon covenants that run along with the land, 
and if the leaſe be void, the covenants depending upon the 
eſtate are gone ; what is mcant by a licerice to enjoy I do not 
well underſtand, when it appears the action is upon covenants 
in a leaſe; and that nil habuit, Sc. is a good plea in covenant 
upon a leaſe. 3 Lev. 193. Aylett verſus Williams. 


Ch. Juſtice illes. I think the leaſe is void, for the com- 
mittee has no legal power to make a leaſe ; if this had been a 


leaſe made by order of the court of Chancery, they would have 
made the defendant pay coſts; but yet if this had been a Jeaſc 


not have an action of covenant againſt him if he was ouſted, - 


made by their order, I think it would not have been good at 
law. I think a covenant in the leaſe to do a collateral thing in 
a leaſe might bind, though the plaintiff had no power to make 
a leaſe. A committee is certainly no more than a bailiff, but 
whether he could not well covenant that the defendant might 
hold the land for two years, and whether the defendant could 


is worth conſidering. 
7 | Clive 


„rr I eas. 


& x 
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Clive Juſtice. 1. The leaſe is certainly void at law. Meor 1760. 
4. is in point. 2. Ni habuit, &c. is a good plea in covenant; Ay 
as to covenants which run, or do not run with the land, fee Knirz 
Fpenſer's caſe, 5 Rep. 16, 17, 18. but all the covenants in me > 
this caſe run with the land, and the deed being void, all the PALMER: 
covenants fall to the ground ; I have no doubt at all but this is 
a void leaſe. Though this is a deed poll, yet there is a cove- 
nant on defendant's part, fo they are the words of the defendant. 


Bathurſt J. I am of opinion the committee has no power 
to make a leaſe. The word dimiſit is a covenant in law, and 
here ſeems to be covenants on both ſides. Defendant might 
bring covenant againſt plaintiff on the word dimiſit, ſo the 
ſecond point not determined. Ulterius concilium as to ſecond 
point. fo | 


Memorandum : King George the ſecond died ſuddenly at his 


palace at Kenſington on Saturday the 25th day of October 1760. 


about 7 o'clock in the morning ; he fell down in his own „ 
chamber when no perſon was preſent with him, and was heard 


t fall by the page in waiting without. Ut audivi. 


Hilary Term EY 


I George 3. 


Stackpole verſus Earle, Eſq; C. B. 


N an action upon the caſe upon afſumpſit the plaintiff 1561. 
declared, That whereas the defendant before and at tze 
time of making the promiſe aforementioned, and afterwards, Aſſumpũt to pay 
was ſurveyor of the baggage of the port of London, and was Plaintiff 21. per 
greatly deſirous of ſelling and diſpoſing of his faid place, and 060068 ape 
being ſo deſirous to ſell and diſpoſe of the ſame, on the 1/7 of plaintiff s place 
January 1758, at Weſiminſter in the county of Midaleſex, in —_—_ of 
conſideration that the plaintiff, at the defendant's requeſt, ne — 
would uſe his endeavours to procure, and would procure a don, is bad and 
proper perſon to purchaſe the ſaid place of the defendant, he contrary to the 


undertook and pr omiſed to pay the plaintiff 24, for every _ file of p. 
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that ſuch perſon ſhould give for the purchaſe of the faid place ; 


and the plaintiff avers, that confiding in the ſaid defendant's 


promiſe! and undertaking, afterwards on the ſame day and year 
at Weſtminſter aforeſaid, he at the defendant's requeſt, uſed his 


endeavours to procure, and by means thereof on the I/, of 
March 1758. at Weſtminſter proœured one John Gunſlon, 


being a proper perſon to purchaſe of the defendant the ſaid 


place for 1200. and that the ſaid Gunſton did give to the defen- 


dant 1200/.. for the purchaſe of the ſaid place, whereby the 


defendant became liable to pay to the plaintiff 24. for the 


purchaſe of the ſaid place. There are other general counts on 
aſſumpfit for work and labour done, Oc. but all that ever the 


plaintiff did for defendant was the procuring a purchaſer for the 
place. Upon non afſumpſit, the caſe reſerved for the opinion of 


the court was as above {tated in the declaration. 


Upon debating this caſe at the bar, it was urged by the 


council for the plaintiff, that he was neither a buyer or ſeller of 


the place or office, and that what he had done was at the 
defendant's requeſt, and was neither malum in ſe, nor malun 
prohibitum, and therefore he ought to be ſatisfied for his labour 
and trouble; but the whole court were of opinion that it was 
malum prohibitum, and within the ſtatute of 5 & 6 Ed. b. cap. 
16. fcc. 2. And though the plaintiff himſelf was neither buyer 
or ſeller, yet this appears to be a promiſe to pay him money, to 
the intent that a perſon ſhould have an office, belonging to the 
cuſtoms, which is within the very words of the ſtatute ; but 


Mr. Juſtice Clive ſaid he thought the ſelling of offices was 


malum in fe at common law, and that if the ſtatute had never 
been made, he thought the procuring a perſon to buy the office 
of the defendant was not a good conſideration in law to raiſe 
an aſſumpſit, (which was not denied by any of the judges,) 
becauſe it was illegal; as if a gaoler permits a priſoner to go 
at large upon his promiſing to ſatisfy the debt for which he is 
impriſoned; he eſcapes by the conſent of the gaoler, and does 
not pay the debt according to his promiſe, the gaoler brings 

aſſampſit, but ſhall not recover becauſe the conſideration was 
illegal; for it is a moſt certain principle that every conſidera- 
tion to ground an ſſumpſit upon, muſt be lawful. Vide Tom- 
kins and Bennett, 1 Salk. 22. Ce. Lit. 234. a. Sir Arthur 
Ingram's caſe, 16 Viner 126. pl. 3, Smith v. Coleſhill, 1 Ro. 
Abr. 16. 1 No. Nep. 313. Dyer 18. pl. 13. 


Judgment for the defendant. 


Roc 
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Roe on the demiſe of Parry verſus Hodgſon. C. B. 1761. 
82 this caſe before in Trinity 33, 34 Geo. 2. The court Ante 129. 


were now all clearly of opinion that a guardian of an | 
infant cannot make a leaſe of the infant's lands, and that the bo 
leaſe in this cafe was abſolutely void. 


1 
er e. 
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Judgment for the defendant. 


Trinity Term 


1 George 3. 


Anonymous, C. B. 


a trader, before he commits any act of mn draws 


: © a promiſſory note for 200/. payable to B. or order, then 2 
4. commits an act of bankruptcy, and afterwards B. indorſe s Bankrupt. 
0 the note over to C. who is the petitioning creditor ; and it"was Indorſee of a 
O held per totam curiam, That he may well be fo, for the 200 . 8 
8 was a debt due from the bankrupt before he committed the act ruptey may be 
8 of bankruptcy to ſomebody, viz. to B. June 1, 1761. the petitioning 
8 | | creditor, 

| 

]- 

* 


Michaelmas 


Michaelmas Term 


: EEE 


| Lockyer verſus Eaſt-India Company. „ 


1761. N action of covenant upon a charter- party was tried at 
— the bar by a ſpecial jury of the citizens of London, who 
_ A ſpecial jury of all conſented to be ſworn, and waived any privilege as citizens 


— of London, in not being obliged to 80 out of the 9 to ſerve 
5 on juries. 


N. Lord C. Juſtice Willes was abſent Al or the moſt part 
of this term, ſo that there was not much buſineſs done. He 
died on or about the 15th of December 1761. at his houſe 1 in 
Bloomſbury-lquare. | 


ot ja Hilary Term 


2 George 3. 


e. "FE UARY 23, 1762, Sir Charles Pratt, Knt. the 
's Attorney General, and Fohn Burland, Eſq; were 
called to . degree of ſerjeants at law. 


Emblema Annuli Tu ſatis ambobus. 


Monday, January 25, ee The Right Honourable Sir 
Charles Pratt, Knt. —_—_ — 0 been appointed by the King, 
Lord Chief Juſtice of his Maje ö 's court of the Beneh, took 


bs ep there this day. 
Anonymus. 
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Declaration without notice to plead, was delivered to the 1762. g 


defendant; and ſome time afterwards a notice in writing 
was given to the defendant to plead within eight days (he Practice. 
living above 40 miles from London), this was held to be a Notice to plead 


R | . 2 fi la- 
good declaration and a good notice to plead, although it was 1133 


not given at the time of the delivery of, or written on the back vered held god. 


of the declaration. Whitaker for the plaintiff, Hewitt for the 


defendant. | 


Paris verſus Salkeld. C. B. 


TSSUE was joined in this cauſe, and the venire facias was Plea puis le 


awarded returnable quinden' Hilarij; which is the 27th darrein continu- 


Y p s ance cannot be 
day of January; after this laſt continuance the defendant on rejoin by tha 


the 3oth of January pleaded generally, that puis darrein con- court if it be 


tinuance, viz. On ſuch a day he became a bankrupt, and that verified by an 
the cauſe of action did accrue before ſuch time as he became a #9 m 


bankrupt, and hoc paratus eff verificare, &c. And verified this 


plea by an affidavit. Upon the motion of ſerjeant Nares a rule N 
was made to ſhew cauſe why this plea ſhould not be ſet aſide, 


as a frivolous and dilatory plea, alledging that by law it was 


wholly in the diſcretion of the court whether they would receive 
the plea. or not; for which purpoſe he cited Yelv. 180. Moore 


v. Hawkins; that the plea is bad becauſe it doth not alledge 


that the defendant hath in all things confirmed, and obtained 
his certificate, and that it was not pleaded in due time. 


To which, upon ſhewing cauſe, it was anſwered by ſerjeant 
Hewitt, that the plea was an honeſt and fair plea, and pleaded 
generally, as the Stat. 5 Geo. 2. directs, and was in due time, 
for the fact happened ſince the iſſue between the parties was 


joined, and the laſt continuance, (which is the return of the 


venire) was upon the 27th of January; and this plea was put 
in upon the 3oth of January, which is the quarto die poſt, or 
day of grace of that return, and he inſiſted that the court could 


not by law reject the plea, but were bound to receive it, and 


that if his brother Nares thought it a bad plea he muſt demur 


to it ; this plea may conclude either in bar or abatement, and 
in either way it is peremptory, and you may either take iſſue 
upon it, or demur. Cro. F. 261. | 


The Ch. Fuftice and Clive Juſtice, at firſt ſeemed to think 
that it was in the diſcretion of the court whether they would 


receive this plea or not; but Bathurſt juſtice ſaid he thought 


the court were bound to receive it, and could not determine 
5 „ whether 
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whether it was a good plea or not, but only upon a demurrer; 
upon which the Ch. "bw ordered the matter to be debated at 


is point, whether it was in the diſcretion 
of the court to reject this plea; whereupon it was ſpoken to 
a ſecond time, when the court were all clearly of opinion that 
they had it not their power to reject the plea; and the Ch. 
Fuſtice ſaid that ſuch diſcretion was contrary to the genius of 
the common law of England, and would be more fit for an 
Eaftern monarchy than for this land of liberty; null: negabimus, 
&c. Fuſticiam z and there is no difference between a plea puis 
darrein continuance and any other defence, but this, viz. That 
the fact which warrants this plea firſt exiſted or happened ſince 
the laſt, and before the next continuance, it is a defence which 


the party could not 8 make when he firſt pleaded, and 


which he is bound to make after the laſt continuance, and 
before the next; It muſt be verified by affidavit, for if it was 
not to be ſo, great delays would enſue by pleas of this kind. 
The caſe in Yelv. was relied upon by ſerjeant Nares, that it 
was in the diſcretion of the court to reject this plea, but thge 


books in general are to the contrary ; and the doubt in Yelv. 


was, whether he had a power to receive this plea at the aſſizes; 
and the judges determined that the plea ought to be received ; 
but ſee the ſame caſe in Cro. Fac. 261. which fays the plea 
may be received at the diſcretion of the juſtices, if they 


perceive any verity therein; and the caſe in 1 Stra. 492. 


proves that the plea muſt be received, if it be verified by an 


affidavit, for in that caſe the plea was frivolous and untrue, ſo 
. was rejected. Clive Juſtice ſaid, he thought the plea in the 


preſent caſe was a bad plea, but was of opinion that it could 
not be determined but upon a demurrer. Bathurſ? J. ſaid, the 
court muſt receive this plea as it is verified by affidavit, and 
that there was no caſe to be found wherever this ſort of plea 
was rejected, becauſe not good in point of law. Noel J. of 


the ſame opinion. 


So the plea was received, and the rule diſcharged. 


Eaſter 


„ 


2 George 3. 
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Paris verſus Salkeld. C. B. Ante 137. O 


HE dcfendant pleaded puis darrein continuance, viz. 1762. 

that on ſuch a day he became a bankrupt, and that tb 
caule of action accrued before ſuch time as he became a bank- Pl-a puis le 
rupt, and concluded with an averment in bar; the plaintiff are continu- 
demurred ; and now it was objected by ſerjeant Vares that the e bens i 
plea was bad, becauſe it is not alledged by the defendant that bankrupt, &c. 
he had conformed himſelf to the ſtatutes of bankrupt, nor — eee 
obtained his certificate. 2d i), It is not ſaid that this plea is hach conformed, 
vigore ſtatuti; to which it was anſwered by ſerjeant Herwitt or it is bad. 
that the plea was general, and exactly as the fat. 5 Geo. 2. 
directs, the words whereof are, That in caſe any bankrupt be 
impleaded for any debt due before ſuch time as he became 
bankrupt, he ſhall be diſcharged upon common bail, and may 
plead in general that the cauſe of action accrued before ſuch 
time as he became a bankrupt, and may give the ſtatute and 
the ſpecial matter in evidence; ſo that he inſiſted the defendant 
had no occaſion to alledge that he had conformed and obtained 
his certificate, which certificate (he ſaid) was matter of evi- 
dence ; and as this plea concludes in bar, the plaintiff might 
have replied that the defendant hath not conformed, &c. nor 
obtained his certificate; indeed he admitted, that if the ſtatute 
had not chalked out this general manner of pleading, he ſhould 
have thought it neceſſary for the defendant to have alledged 
that he had conformed, &c. To the ſecond objection, that 
the plea is not ſaid to be vigore ſlatuti, it was anſwered, 
that was mere matter of form, and is not ſhewn for cauſe of 
demurrer. : 


Pratt C. Juſtice inclined to think that the plea was bad, 
and ſaid, that whenever a party comes to excuſe or intitle him- 
ſelf, he ought to alledge every circumſtance that intitles him to 
that thing ; and this, he faid, was a general rule.in pleading ; 
ſo here he thought it 2 to have been alledged by the 
defendant that a commiſſion iſſued againſt him, that he ſurren- 
dred and conformed himſelf; the words of the ſtatute are, ſuch 
bankrupt ſhall be diſcharged on common bail, &c. the 2 

| | | | ſuc 
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Juch muſt mean a bankrupt who has conformed himſelf. He 


aid it was clear law that a bankrupt cannot be diſcharge! 


to one year's 


abſolutely before he obtains his certificate. He ſaid he thought 
it ought to be pleaded vigere flatuti, otherwiſe the court muſt 
conſider the = as at common law, and then every thing 
ought to be alledged ; but this plea only ſays that the defendant 
has ſubmitted to be examined, Sc. and is ready to conform, 
&c. not that he has conformed. 


- Bathurſt I. ſaid he thought the court mult take notice whe- 
ther the plea be within the ſtatute, although it be not ſaid 
vigore ſtatuti, &c. but ſeemed to be clear in opinion that the 
plea was bad, becauſe it did not aver that the defendant had 
conformed, &c. and that the plaintiff ought to have judgment; 
but the caſe was adjourned for further conſideration. Vide 2 
Lud. Raym. 1546. Comyns 205. 1 Vins. 249. 1 
Winter, Hil. 11 Geo. 2. B. R. v. Tomlin, Mich. 5 
Seo. 2. B. R. 1 Stra. 492. | | | 


+ Afterwards at another day in this term, the Ch. Juſtice faid, 
we are clear of opinion that the plea is bad, becauſe the defendant 
hath not averred that he has conformed, c. according to the 
ſeveral ſtatutes concerning bankrupts. Judgment for the plain- 

tiff, Clive and Noel Juſtices abſentibus. of. 


Henchett ver/us Kimpſon. C. B. Hit 


* 


againſt the plaintiff, and upon a eri facias 


Landlording9ea C. J. ME HE defendant had judgment of nonſuit 


rent before 1 
defendant can 


execution for 
colts on a non- 


took the plaintiff*s corn in execution, which was unthreſhed, 
the landlord immediately gave the ſheriff's bailiff notice that 
there was 3o/. due to him from the plaintiff for one year's 
rent, and after his, the bailiff proceeded to threſh the corn, 
and fold the fame for 211. and upwards; and now the ſheriff 
and defendant upon ſnewing cauſe why they ſhould not pay the 
landlord one year's rent, infifted that a defendant's execution 
was not within the „at. 8 Anne, which was made in favour 
of landlords, but that the ſtatute only extends to executions at 
the ſuit of plaintiff's; ſed non allocatur, for the words of the 
ſtatute are, No goods upon any tenements leaſed ſhall be 
e taken by any execution, unleſs the party at whoſe ſuit the 
execution is ſued out ſhall before the removal of ſuch goods 
pay to the landlord of the premiſſes all money due for rent 
« for the premiſſes; provided the arrears do not amount to 
„ more than one year's rent; and in caſe the arrears ſhall 
« exceed one year's rent, then the party at whoſe ſuit, &c. 
<< paying the faid landlord one year's rent, may proceed to 
« execute his judgment; and the ſheriff is required to levy 
« and pay to the plaintiff as well the money paid for rent as 

| | : « the 


- 


- 
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c the execution money.” And the ſtatute ſhall have a liberal 1762. 
conſtruction; and the words, “Party at whoſe ſuit the execu- ?-? 
« tion is ſued out, c.“ ſhall be conſtrued to mean either HN t 
plaintiff or defendant, whoſe judgment and execution it is. K 
It is further inſiſted that in all events the ſheriff ſhall not be 
anſwerable to the landlord for more than-21/. which the corn 
was fold for. This is a matter of importance which ſheriff's 
officers ought to underſtand ; before this ſtatute, execution 
took place of all debts that were not ſpecific liens, even of 
rents due to landlords; it was thought hard that landlords 
ſhould not have ſomething like a ſpecific lien; ſo the parliament 
have given them this remedy for one year's rent, but for no 
more, becauſe vigilantibus & non dormientibus jura ſubueniunt. 
Neither a plaintiff or defendant has any right to go upon the 
premiſſes; the law gives this entry to the ſheriff ah by virtue 
of the execution, but after he has notice of rent being due to 
the landlord, he cannot remove the goods before he has ſatiſ- 
fied the landlord one year's rent; the landlord ſhall have the 
like benefit of diſtreſs for one year's rent as if there had been 
no execution at all ; unleſs the rent be paid, the ſheriff muſt 
quit, and if he does not quit, a ſpecial action on the caſe lies 
againſt him after notice of the rent due; but there is a ſhorter 
way by motion to the court, as in the preſent caſe, that the 
landlord may have reſtitution to the amount of the goods the 
ſheriff has fold; the bailiff in this caſe became a wrong-doer 
immediately after he had notice of rent being due to the land- 
lord. Per curiam, Let the prothonotary take an account of 
the goods taken in execution, and what they were ſold for, and 
let the ſheriff be allowed ſuch coſts as incurred before notice 
given him of the rent due to the landlord, and after all juſt NN 
allowances let the reſt of the money be paid by the ſheriff to 
the landlord. Brother Hewitt for the landlord, brother Nares 
for the ſheriff. 5 


Marriot verſus Lifter. S 


: ; = : 5 DDr 
NASE upon eight ſeveral counts in efſumpfit, upon thè Aſfumpſit 
general iſſue there was a general verdict and damages eee 
given for the plaintiff upon all the counts. And now it was t a chürd verfon, 
moved in arreſt of judgment that one of the counts was bad, bad after verdiet, 
and therefore as intire damages were taken upon this count as and judgment 
well as the reft, judgment ought to be arreſted; the count een 
objected to, runs thus“ Whereas James Lifter (ſuch a day 
« and year, at ſuch a place) was indebted to Thomas Marriott 
« in 201. for the like ſum before that time lent and advanced 
« by the ſaid Thomas to James Dalryimple, at the ſpecial 
<« inſtance and requeſt of the ſaid Fames Lifter, and being fo 
„ indebted, he the faid James Lifter in conſideration thereof 
« afterward, to wit, at ſuch a time and place, promiſed to pay 
to 


: 


MP80Ns.- 


15562. © to the plaintiff the ſaid 200. when requeſted.” Per Curiam, 
3 The word lent is a technical term, and no man can be indebted 


by 


ManrzioT 


Eaſter Term 2 Geo. 3. 


another for money lent, unleſs the money be actually lent to 


% ſchat perſon himſelf; but this count alledges that the defendant 


Kersa 


is indebted to the plaintiff for money lent to a ſtranger James 


Dalrymple. Now James Dalrymple is certainly indebted to 
the plaintiff, becauſe the money was lent to Fames Dalrymple, 
and the law raiſes the promiſe which is not neceſſary to be 
proved; therefore if James Dalrymple is indebted to the plain- 
tiff for this ſum lent to him, the defendant cannot be alfo 
indebted to him for it, becauſe there cannot be a double debt 
upon a fingle loan. This is a ſpecial undertaking or promiſe to 
pay a ſum of money lent by the plaintiff to a ſtranger, which 
the law does not raiſe, and therefore ſuch ſpecial promiſe is 
traverſable, and muſt be proved; but upon an indebitatus 


aſſumpſit for money lent-ta a defendant the Ia raiſes che pro- 
mile; which is not traverſable, and need not be-preved. In 


to C. for the ſame money. cannot be lent to two perſons ſeve- 


Hört it is abſurd to affirm A. is indebted to B. for money lent 


rally; and fo is 1 Salk. Butcher againſt Andrews. And the 


judgment was arreſted. Hewitt ſerjeant, for the defendant, 


Davy and Burland ſerjeants, for the plaintiff. 


1762. 
1— 
Want of pledges 
cannot be taken 


advantage of in 
error. 


Trinity Term 


2 George 3. 


How verſus Denin, | 9 June 18. in error from 
n e 


HIS was an action upon the caſe on ſeveral promiſes by 


bill againſt an attorney of the Common Pleas; judgment 
was given there by nil dicit, and upon error brought the com- 
mon errors were aſſigned ; and alſo that there were no pledges 
to proſecute appearing upon the record. OO. 


It was inſiſted for the plaintiff in error that the want of 
pledges is matter of ſubſtance, and in this caſe, being a judg- 
ment by default, was not aided by any ftatute, and many caſes 
were Cited, to ſhew it was ſubſtance and not mere matter of 


2 mw A A » 


dons go L\ — „„ %. 3 


= 
— 


from, as Dier 288. Cro. Car. 91. Hutton 92. Hetley 59. 1762. 7 


Ro. Rep. 205. 12 Mod. 198. 16 Finer 396. p. 13. But 


per curiam, (without hearing counſe] for the Wefendant '.in How 
error,) By the Stat. of 4 & 5 Ann. for the amendment of the _— 
law this is become mere matter of form, and cannot be taken 
advantage of in error now, whatever it might have been before 
that ſtatute ; and if the defendant had thought fit to have taken 
advantage of this defect of form, he ought to have demurred 
and ſhewed it for cauſe in C. B. and then the plaintiff there 
might have moved to amend; but not having done fo, we will 
not reverſe the judgment for this mere defect of form; And the 
judgment was affirmed. 1110 E | 


Brudnell verſus Roberts. C. B. 
OV ENAN T brought by the plaintiff upon a leaſe for covenant as 


years, as heir in reverſion in fee to his father, and breach heir, and breach 


alligned for want of repairs; defendant pleads that the father *Þsned for want 
when he made the leaſe to him was only tenant for life, and ease fbr years; 


that the father being dead the leaſe is determined, abſque hoc plea that leflor 
that after the making of the ſaid indenture of leaſe the reverſion v5 only tenant 
belonged to James Brudnell (the father and his heirs,) as the traverſes chat 


plaintiff hath alledged in his declaration. Demurrer and joinder. the reverſion 


was in him and 


It was argued by ſerjeant Hetoitt for the plaintiff, that this 
plea was bad, becauſe wherever a leſſee accepts a leaſe for 
years by indenture, he ſhall be eſtopped to ſay that the leſſor 
nil habuit in tenementis, and the plaintiff need not reply that 
appel, but may demurr, becauſe the declaration is on the 
indenture, and the e/Zoppel appears upon the face of the record; 
otherwiſe if he had declared quod cum demiſiſſet, Sc. 1 Salk. 
277. Kemp v. Goodall; and this is clearly law, for fo is Co. 
Lit. 47. Cro. Fac. 312. Cre. Eliz. 362. And not only the 
leſſor himſelf, but the grantee of the reverſion, and all parties 
claiming under them, will have the benefit of the eſtoppel, 
which (he ſaid) ran along with the lands; and that the plaintiff 
claiming as heir under the leſſor, his anceſtor ſtands in his 
place. 24% It was hrged for the plaintiff that the traverſe 
was defective and uncertain; but I heard nothing ſaid to ſhew 
that it was uncertain. | 


Þ 3 XZ 


On the ſide of the defendant it was argued by ferjeant Mares, 
That this was an aCtion of covenant brought by the plaintiff 
upon an indenture of leaſe for years made by the father of the 
plaintiff to the defendant, and breach affigned for want of 
Tepairs, upon a ccvenant in the leaie; the detendant pleads that 
the plaintiff's father the leſſor was only tenant for lite, that he 
is dead, and the Jeaſe is determined, and traveries as abbve 
that the leaſe being now at an end, there is an end of all the 
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his heirs, good. 
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15752. covenants therein, and of this action; a leaſe for years by 
Lony—— tenant for life is fo abſolutely determined, that no acceptance 


'Bavonzri of rent by the ſucceſſor to the land can make it good. Co, Lit. 


2 „ 341. 3. Nares ſerjeant admitted that during the life of tenant 
Rozn7* for life (of the leffor) and the continuance of the leaſe, the 
'  Cefendant would have been eſtopped to ſay he had not the 
reverſion in him, but he being „and the leaſe thereby at an 


end, the leſſee is, as it were, unmuzled, and is not eſtopped to 


plead the truth, which he has done by this plea, in confeſfing 


the leaſe and avoiding it: and of that opinion was the whole 
court; they alſo held that the traverſe was well taken; and 
judgment was given for the defendant per totam curiam. See 
CG. Lit. 47: b. fi non que le leaſe ſoit per fait indent”, &c. 
very appoſite to the point of eſtoppel. N. Clive Juſtice ſaid, 
the defendant might either traverſe that the father was not 
ſeiſed of the reverſion in fee, or that it did not deſcend to the 
Plaintiff; gud fuit conceſſum. 


Handaſyde verſus Morgan in debt on a bond. Error 
Same verſus Same upon a note of hand. © 2506; hg 


perfect bail in 
error, becauſe 
no real error 


Time refuſed to A. TER verdict, plaintiff in error put in bail in due 


ervant of Mr. Cox the attorney for plaintiff in error upon a 


Hold be ſug- Tueſday. On Saturday following this notice came to the 


. geſted, fo court knowledge of Mr. Cox, and not before,” as appeared by the 
Den it: affidavit of himſelf and two of his clerks. Upon this I moved 


2 8 delay. M1 for two days time to perfect the bail; but the court abſolutely 


refuſed to give any time, unleſs J would ſhew them there was 
ſome real error in the record ; which as I was not able to do, 
they took it for granted that the writ of error was brought 
merely for delay, and the rule to ſhew cauſe why the plaintift 

| ſhould not have two days to perfect his bail was diſcharged. 
Davy for defendant in error. | 


| _ Crowder verſus Rooke. E. B. 
Ci hat afirs HIS cauſe was at iſſue, and the record of .niþ prius, 


the day of niſi | i 
wo Sw : we © habeas corpora, and jurata, were all made up for trial 


not amerda.. At à Certain fitting ; but the cauſe not coming on to be tried 
ble, and ve. fa. at that ys the plaintiff's attorney ought to have. altered the 
de novo award- record niſi we writ, and jurata, for a future day of 
2 ſitting, but neglected ſo to do, or to re- ſeal the ſame, although 
non judice. he was apprized thereof, ſo the cauſe was tried at a future day, 
; and it appeared. upon the face of the jurata, &c. that the cauſe 
was tried after the day of niffprius mentioned therein; and 


moved 


* 


time; a rule for better bail was ſerved upon the maid 


there was a verdict for the plaintiff; and now the plaintiff 


2 Ro 
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out a commiſſion of bankrupt a 
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moved to amend the habeas corpora; and the jurdta, and the 1762. 
defendant moved to ſet aſide the verdift. A rule was made to — 
ſhew cauſe why the amendment ſhould not be made, and upon Caowpzn 
ſhewing cauſe the whole court were clearly of opinion that the , — r 

trial was coram non judice; and diſcharged the rule for an | 

amendment, but were of opinion that they — K ex officio to 

order a venire de novo to be awarded; which was ordered 

accordingly. | 8 


MWichaelmas Term 


3 George * 


Chapman verſus Pickerſgill. C. B. 


'A CTION upon tae caſe for faſlly and maliciouſly ſuing 1762. 
ainſt the plaintiff, who | 

declared upon three counts; in the „ having ſtated his Caſe for falſl 

honeſty, he alledges that the defendant did falſely and malici- and maliciou 


ouſly exhibit a petition to the Lord Chancellor that the plaintiff 25 1 3 


.. bankruptcy, that the commiſſion thereupon iſſued, and the un ie 
| defendant was declared a bankrupt, and that afterwards the geh gg 
commiſſion was ſuperſeded; and the plaintiff avers that he action at law, 
never committed any act of bankruptcy ; the ſecond count is ougb the 
much the ſame with the like averment; the third count is gangs BER, 


. 


much the ſame, but without ſuch averment. To this the ue 4 ave I 
defendant pleaded the general iſſue, and there was a general by fatute- 
verdit and damages for the plaintiff, taken upon all the three 
counts; whereupon it was moved that the judgment might be 

arreſted for two reaſons ; firſt, becauſe this action will not lie, 5 
there being in this caſe a particular remedy given by the ö 
ſtatutes of bankrupt, 5 Geo. and 5 Geo. 2. which enact, that 
before any commiſſion ſhall iſſue, the petitioning creditor ſhall 

(among other things) give bond to the Lord Chancellor in the 

penalty of 200/. to be conditioned for proving his debt, and 

Me party a bankrupt before the commiſſioners, and upon a 
trial at law, &c. and if it ſhall appear that the commiſſion was 
Pax II. xn taken 


A 6 


was indebted to him in 200/. and had committed an act of ruptcy which — 


by 
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taken out fraudulently or maliciouſly, the Chancellor may 
order ſatistaction to the party grieved, or may aſſign the bond 
to the ſaid party, who may ſue the ſame in his own name. 
The ſecond point on which the judgment was moved to be 
arreſted was, becauſe it is not averred in the third count, that 
the plaintiff was not indebted to the defendant in 200/. or that 
he never committed any act of bankruptcy. | 


This cafe was argued twice at the bar, in two former terms 


by ſerjeant Heroitt and ſerjeant Burland for the defendant, and 


* 


firſt ohjection was, that this action will not lie, there being a 


uni verſal rule, that an affit mati ve ſtatute 


by ſerjeant hitater and ſerjeant Nares for the plaintiff; and 
in this term the Lord Chief Juſtice gave the opinion of the 
whole court, that judgment muſt be for the plaintiff. | 


Lord Chief Juſtice. Upon the arguing of this caſe, the 


remedy given by ſtatute, that a proceeding on a commiſſion of 
ar i > was a proceeding in nature of a civil fuit; and 
that no action of this ſort was ever brought : but we are all of 
opinion-that this action is maintainable ; 0 


The general grounds of this action are, that the commiſſion 
was falfly and maliciouſiy ſued out, that the plaintiff has been 
greatly damaged thereby, ſcandalized upon record, and put to 

reat charges in obtaining a ſuperſedeas to the commiſſion; here 
is falſbood and malice in the defendant, and great wrong and 
damage done to the plaintiff thereby. Nowy wherever there is 


an injury done to a man's property by a falſe and malicious 


proſecution, it is moſt reaſonable he ſhould have an action to 
repair himſelf. See 5 Mod. 407, 8. 10 Hod. 218. 12 Mad. 
210. I take theſe to be two leading caſes, and it is dangerous' 
to alter the law. See alſo 12 14:4. 273. 7 Rep. Bulwer's 
caſe 1. 2 Leon. I Ro. Abr. 101. 1 Ven. 86. 1 Sid. 464. 
But it is ſaid this action was never brought; and ſo it was ſaid 
in A/by and White, I with never to hear this objection again. 
This action is for a tort; torts are infinitely various, not 
limited or confined, for there is nothing in nature but may be 
an inſtrument of miſchief, and this of ſuing out a commiſſion 


of bankruptcy faifly and maliciouſly, is of the moſt injurious 


. 
„ 


conſequence in a trading country. 5 


It is further ſaid the Stat. 5 Geo. 2. has given a remedy, and 
therefore this action will not lie; but we are all of opinion, 
that in this caſe the plaintiff would have beer intitled to this 
remedy by action at common law, if this act had never been 
made, and that che ſtatute being in the igfitmative, hath not 
taken away the remedy at law. 2 Rgyn. 163. and this is un 

ive ſtatute is hardly ever repesled 
by a ſubſequent af rmative ſtatute, for if it is poſſihle to recon- 


— 


© bexeconciled, the laſt ſhall be à fepeal of che firſt; but the 
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moſt deciſive anſwer is, that this ſtatute-remedy is a moſt © 1762. 
inadequate and uncertain remedy; for though there be the moſt Coy 
outrageous malice and perjury, and the party injured ſuffer to Cuaruan_ 
the amount of ten or twenty thouſand pounds, yet the Chan- 8 
2 7 2 ICKERSGCILIL. 
cellor has no power to give him more than the penalty of 200ʃ. 
beſides, the method of applying to the Chancellor, is more | 
tedious, expenſive: and inconvenient than this common law 
remedy, and this caſe in it's nature is more properly the pro- 
vince of a jury, than of any judge whatever. | . 
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It is further objected,, that in the taird count there is no. 
averment that the plaintiff was not indebted to the defendant, 
or ever committed an act of bankruptcy ; but no caſe was 
cited to ſhew ſuch averment to be at; the ground and 
ſubſtance of the declaration is falſbacd and malice ; there are 
no inſtances of ſuch averments in conſprracy, that the part 
was innocent, or did not do the fact on which he was indicted, 
but the precedents are the other way. In an action for words, 
as for ſaying a man is a thief, the plaintiff has no occaſion to 
aver he is not a thief, and this caſe is analogous ; for after the 
plaintiff has alledged that the commiſſion was falſe and mali- 
cious, it would be tautology, to make ſuch averment that he 
was not indebted, c. and this declaration would have been 
good on a demurrer ; more clearly it is fo, after a verdict. 
Judgment for the plaintiff. | Stat 


Marriot verſus Liſter. - C. B. 


Ils was an indebitatus aſſumpſit againſt defendant for Amendment of 
E money lent and advanced by the plaintiff to a, third eln 
perſon at the defendant's requeſt ; and after a verdict for the ; 
plaintiff, the judgment was arreſted in Eafter term laſt; wide. 
this caſe before, faſter 2 Geo. 3. Now the plaintiff (having 
brought a writ of error) produced an original writ, wherein it 
appeared that this count was for money paid and advanced to a 
third perſon at the requeſt of the defendant; and it was moved 
by ſerjeant Nares that the count might be amended by gfe 
writ, by ſtriking out the word lent, and inſerting the word 
paid inſtead thereof; wao alledged that it was the conſtant 
practice in the King's Bench, when a declaration happened to 
de faulty, to file a bill which was right, and to amend thereby, 
and that the court there, never inquired whether the bill was 
filed before or after the declaration; and cited 2 Stra. 1151. 
Wilder v. Handy; which was treſpaſs for killing a dog: after 
a verdict for the pla's.*iff it was moved in arreſt of judgment, 

2 that the declaration ran by fecital, Whereas, Cc. but a bill 

on being filed right (the time of filing, the court refuſed to inquire 


into, ) ordered it to be amended; and in Mich. 23 Geo. 2. 
* | Smith v. Ledbury, it was laid in trover that the defendant was 
fr e 82 poſſeſſed 


| Cp — amend, but Lee C. J. ſaid there muſt be a bill filed right to 
Mazzior amend by; afterwards a bill made right was filed, and the 
court amended the declaration * it, * the poſſeſſion was 
the very giſt of the action. But per C. J. Pratt & tot 
curiam, We muſt preſume the plaintiff proved money lent, for 
your verdict is for money lent to a third perſon, and no prece- 
dent can be ſhewn wherever ſuch an amendment as this prayed 
was ever made; the amendment now prayed is at the common 
law ; the ſtatutes of amendment lead us to ſee what power 
we had at law to amend, we had no power to amend after the 
firſt term when the record was made up and the roll carried in; 
: See 3 Lev. 347. but there is no ſtatute goes ſo far as to 
| impower us to make an amendment, which would alter the 
trial, or the iflue, the iſſue at the trial was, whether the plain- 
tiff lent a third perſon money at the defendant's requeſt, and 

you would now make the iſſue to be, whether the plaintiff paid 
a third perſon money at defendant's requeſt, this would be to 

alter and change the record in a moſt ſubſtantial point; we are 

bound by the record and the verdict, and muſt take it to be true — 

that every part of the declaration was proved at the trial; the 

plaintiff has miſtaken his action; and if we were to allow this 

amendment, great inconvenience would enſue; for then, we 

ſhould lay down a rule that whenever the plaintiff had obtained 

a verdict in a caſe where he had no legal cauſe of action, he 

: —_ afterwards ſue out an original writ, wherein he had good 

and legal cauſe of action, and amend his record thereby, and 

recover upon an iſſue which had never been tried; for it has 

0 never been tried in this cauſe whether plaintiff paid money to a 

third perſon at the defendant's requeſt: and for theſe reaſons 

the amendment was refuſed, notwithſtanding the practice of 

the King's Bench was very much inſiſted upon by the plaintiff. 

Brother Nares for the plaintiff, brother Hew:tt for the defen- 


LiSTER» 


| dant, 
Wills verſus Maccarmick. C. B. 
Debt upon an TYNE BT upon an award, whereby it was awarded that the 
N ogy fi defendant ſhould pay to the plaintiff 1 50. 16s. 9d. &c. 
artiality in the 


arbitrators not Ihe defendant pleads that he doth not owe to the plaintiff the 
allowed to be gi- ſaid 150; 167. 9d. and thereupon they were at iſſue, which 
ven in evidence. was tried before Mr. Juſtice Noel on the weſtern circuit, and a 
verdict was found for the plaintiff; and now it was moved for 
a new trial by ſerjeant Davy, becauſe the judge refuſed to 
permit the defendant to give in evidence partiality in the arbi- 
trators in making the award; Davy in! ed that in this caſe 
the defendant could plead nothing but % debet, and might 
thereupon give in evidence any matter that deſtroys the _ 


- 


am... as. 3 


* 
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that partiality and corruption in the arbitrators made the award 
void, and being ſo, the action was deſtroyed. But per curiam, 
The plea of nil debet, prima facie admits the award, and there 
never was an inſtance where this kind of evidence was per- 
mitted to be given; it would be to ſuffer evidence that effects 
third perſons, the arbitrators themſelves; an award is a judg- 
ment by judges chgſen by the the parties themſelves, and a 
jury in a ſpecial verdict cannot find any matter or fact debors 
the award ; by parity of reaſon nothing dehors the award (as 
partiality is) can be given to them in evidence; if. this 
evidence was' permitted, the plaintiff would be wholly unpre- 
pared at the trial, for all that he has to do, is, to prove the 
ſubmiſſion and the award; the corruption or partiality of the 
arbitrators may be wholly unknown to the plaintiff, it concerns 
the arbitrators themſelves; in a trial at law, this matter of par- 
tiality and corruption can never be got aſter is no precedent 
at law of any writ to ſet aſide an awardy and we muſt go by 
precedent ; there is no caſe wherever this matter hath been 
pleaded; the Stat. Will. 3. ſhews that an award at law muſt 
| Rand, for that ſtatute ſays, that with reſpect to awards made 
according to that ſtatute they ſhall ſtand, unleſs controverted 
and ſet aſide in two terms. The remedy in this caſe is in 
equity, or at law by action againſt the arbitrators if they have 
been corrupt. New trial refuſed, and judgment for plaintiff. 
Serjeant Stanniford and Hewitt for plain Davy and Bur- 
land for defendant. N 1 


Hilary Term 


3 George 3. 


ANUARY the 24th 1763. the honourable Sir Henry 


Gould, Knight, one of the Barons of the court of Exche- 
ver, having lately been appointed by the King one of the 
fultizes of his court of the Bench, took his place there this 


day, | 


1762. 
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1763. EBT on a bond with condition for the payment of a 
——— certain ſum of money on a certain day; defendant pleads 
Debt a0. mom payment before the day ; plaintiff replies that the defendant did 
2 Den! not pay before the day, et de hec ponit ſe ſuper patriam, 
is ill. defendant demurs, and plaintiff joins in demurrer. / ' 


Nares ſerjeant for the defendant admitted that the plea at 
firſt was bad, but inſiſted the plaintiff had made it good by 
replying and tendring iſſue upon it, or that if the iſſue was 

immaterial, there ought to be a repleader. 


Hecwitt ſerjeant contra. This is a caſe where defendant has 
not joined iſſue to the country, but has put himſelf upon the 
judgment of the court ; and though the replication be bad, yet 
whenever the caſe is upon a demurrer, the court looks for the 

_ firſt fault, which is in the plea here; and therefore judgment 
ought to be for the plaintiff; and of that opinion was the 
court, and gave judgment for plaintiff. | 


I 


BS. -[4.. Eaſter Term 


3 George 3. 


— 


Repington, Eſq; Executor, &c. verſus The Governors 
of Tamworth School and Collins, clerk. C. B. 


1763. oF B. being ſeiſed of the advowſon of a donative, the church, 
1 in his life-time, becomes void, then A. B. dies, (the 

3 church being ſtill void) having firſt made his will and the 

plaintiff his executor, who has brought this guare impedir, 

ſuppoling himſelf intitled to this turn, as an executor is, in the _ 

caſe of a preſentative benefice ; after two arguments in the 

E C. B. the whole court was clearly of opinion that the right of 
= donation deſcended to the heir of A. B. and that his executor 


— | | had 


( © w 


ſentative benefice. - | 


forces, and principal ſecretary of ftate - © 
« Majeſty's name to authorize and require you (taking @ The gener 
& conflable to your aſſiſtance) to make ſtrict and diligent ſearch | . . 
« for the authors, printers and publiſhers of a ſeditious and 4 . ag i oy | 
« treaſonable paper, intitled, THE NoRTH BRITON, NUM- Ae, . 2%. 


April in the third year of Majeſty's reign. 


ps . * 4 9 , 7 
- F 


* * * * * 
2 F Fl . 8 \ 
/ 


- 
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had no title, which he would have had, if it had been 2 pre- 1763. 


| LY e REIN oTON 
It was ſaid by the court, in giving this judgment, that before — 


The Governors. 


* — — 


the council of Lateran all benefices were like what donatives of Tauwon rx 


are now, that no lapſe could have incurred in antient times, Scuoor, &c. 
and that biſhops had no right of inſtitution before the time of 5 


Ric. 2. Ante concilium Lateran nſe (aus Bracton) nullum 


currebat tempus contra 8 Seid Hit. Tithes, cap. 
12. fo. 380. And the C. Juſtice ſaid, the author of the Codex 
never read this chapter of Selden, or he has impoſed upon the 
public; he ſaid there is no caſe in the books to exclude the 
heir of a donative from his turn in this caſe, that a patron of a 
donative can never be put out of poſſeſſion by an uſurpation; 


after a verdict for the plaintiff executor, &c. judgment was 


arreſted, and the title to the turn adjudged to be in the heir at 


law per totum curian. 


The King verſus John Wilkes, Eſq; Member of Par- a member of 


. : parliament diſ- 
liament for Ayleſbury. C. B. 25 e 


bai | 5 being com- 


defendant Willies was arreſted by two of the King's LI * 
meſſengers, by virtue of a warrant from the ſecretary of ſtate; 


the * TENOR of which warrant is in the words following: * The word 


« George Montagu Dunk ear! of Halifax, viſcount Sunbury TENOR is put 


« and baron Halifax, one of the lords of his Majeſty's moſt E 


8 , : : : contradiſtinction 
« honourable privy council, lieutenant general _ his Majeſty's to the word 
hee are in his PURPORT. 


Warrant. 


« BER XLV, SATURDAY, APRIL 23, 1763. printed for 


G. Kearſley in Ludgate-ftreet, London, and them, or any 


« of them, having found, to apprehend and ſeize, together 
& with their papers, and to bring in ſafe cuſtody before me to 


© be examined concerning the premiſſes, and further dealt with 
& according to law; and, in the due execution thereof, all 


© mayors, fer Juſtices of the peace, conſtables, and all 
« other bis. Majeſty's officers civil and military, and loving 
« ſubjefts whom it may concern, are to be aiding and aſſiſting to 


« you as there ſhall be occaſion; and for ſo doing this ſhall be 
« your <varrant. Given at St. James's the twentyſixth day of | 


Dunk Halifax. 


« To Nathan Carri ngton, John Money, _ Watſon 
« and Robert Blackmore, four of his Majeſty's meſ- 


« ſengers in ordinary, _ 
ö The 


O Saturday April 30, 1763. in the morning the mitted for writ- 


* 
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The Kine 
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The ſame morning, a copy of the above Warrant having 


been obtained from the meſſengers, who then had Mr. Willes 
in their-own cuſtody, and an affidavit being made of the truth 


of ſuch copy, and that Mr. Wiltes was then in cuſtody of two 
of the above meſſengers at his houſe in Great George-ftreet in 
Weſtminſter, the ſame were produced in the court of Common 
Pleas the ſame 3oth day of April at twelve o'clock at noon, or 


a few minutes before or after that hour; whereupon, at the 


fame time, it was moved by my learned brother Glynn, that a 


writ of habeas corpus might be allowed to iſſue in/tantly, 


returnable forthwith, The Lord Chief Juſtice Pratt was 
. pleaſed to . this was a moſt extraordinary warrant; and 


the court ordered an habeas copus to be iſſued inſtantly, return- 


able forthwith. It being now about one o'clock, the rule of 


drawn up and entr 


court for the iſſuing the habeas corpus could not poſſibly be 
1 nor could the writ be made out, ſigned 


and paſſed under the ſeal of the court before four or five o'clock 


* Who had been 


à⁊ common attor- 


ney all his life 
before. 


in the afternoon : and although it was certainly known by the 
officers under the crown, particularly Mr. J/:bb#, th n ſolicitor 
to the treafury, that this writ had been ordered to iſſue by the 
court between twelve and one o'clock, while Mr. Wiltes was 
in the cuſtody of the meſſengers at his houſe in Great George- 


fireet, yet, before the coming of the writ to the meſiengers, 


{the fame afternoon about five o'clock) Mr. J/:lkes was haſtily 
(L had almoſt faid in contempt of the King's high court) com- 
mitted to the Tower of London. i 8 


r ne folicitor, and one of his counſel; ſbom after 


they heard of ſuch commitment went to the Tower in order to 


conſult and adviſe with him, but were denied admittance to 
him; Major Ransford informing them that he had received 


orders from the f ſecretary of ſtate not to admit any perſon 
whatſoever to ſpeak with, or ſee Mr. Wiltes; and further 
informed them, that he had juſt before refuſed the right honour- 


able Earl Temple ſuch admittance, ut. audivi. 


On Sunday May the firſt, the ſame gentleman went again to 


the Tower, between the hours of twelve and one, on the ſame 


_ occaſion, but were again denied admittance to ſee or ſpeak 


with Mr. Wilies; and ſoon afterwards, ſeveral noblemen and 
gentlemen of the firſt diſtinction were refuſed admittance to ſee 


or ſpeak to Mr. Wiltes, and particularly his own brother was 
refuſed, ut audivi. ns | 


After ſuch denial, Mr. JVilkes's ſolicitor demanded of Major 


Ransford a copy of the warrant of commitment of Mr. Fes 


to the Tower, which was readily granted by the major, the 


TENOR whereof is in the words following : « Charles 
« earl of + 9k and vous Dunk earl of Halifax, lords 
« of his Majeſty's moſt honourable privy council, and principal 
« fecretaries of ſlate: Theſe are in his Majefly's name to 

3 ws | X qguthorize 


„„ 
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« authorize and require you to receive into your cuſtody the body. 


« of John Wilkes, Eſq; herewith ſent you, for being THE 


% AUTHOR AND PUBLISHER OF A MOST INFAMOUS AND 
c SEDITIOUS LIBEL, INTITLED, THE Nox TH BRITON, 


« NUMBER XI. V. TENDING TO INFLAME THE MINDS 


1763. 
The King 


V. 


« AND ALIENATE THE AFFECTIONS OF THE PEOPLE © 


'« FROM His MAJESTY, AND TO EXCITE THEM TO. 


« TRAITEROUS INSURRECTIONS AGAINST” THE GOVERN= 
«K MENT, AND TO KEEP HIM SAFE AND CLOSE, until he 


„ ſhall be delivered by due courſe of law; and for ſo doing 


« this ſhall be your warrant. ven at St. James's the 


<« 3oth day of April 1763. in the third year of his Majeſty's 
WG reign. Egremont, Dunk Halifax. 


To the right honourable John lord Berkley of Stratton, 
conſtable of his Majeſty's Tower of London, vr to 
the lieutenant of the ſaid Tower, or his deputy. 2 
Mr. Webb, ſolicitor to the treaſury, being preſent in major 
Ransford's room when the copy of the ſaid warrant of commit- 
ment was granted, Mr. Wiltes's counſel and ſolicitor applied 


to Mr. Webb for admittance to Mr. Wilkes, whereupon (it is 


true) Mr. Webb deſired the major to allow ſuch admittance, 


and faid he would be-anſwerable and indemnify the major; but 


the major, with the true ſpirit of an excellent officer, anſwered, 
« be would not, or he could not dijobey orders; Mr. Webb 


replied and faid he imagined, or he believed there muſt have 


been ſome miſtake in the orders, and that if either of the 
ſecretaries of ſtate were in town, he would apply and endea- 


in the afternoon of the ſame Sunday, May the firſt; whereupon 


Mr. Wilkes's counſel and ſolicitor departed from the Tower for 
| ſome hours, and between the hours of eight and nine in the 


evening of the ſame day, returned again to the Tower, and 
applied for admittance to Mr. Viltes; but the major not 
having received any orders or meſſuage from either of the 
ſecretaries of ſtate, or from Mr. Webb, refuſed admittance, as 


he had done before, ut audivi. | 


On Monday the 24 day of May, at the ſitting of the court 
of Common Pleas in the morning the meſſengers returned the, 


| writ of Habeas Corpus which had iſſued and been delivered to 


them on the 30th of April in the afternoon after Mr. Willes 
was out of their cuſtody, and committed to the Tower as 


above; the TENOR of which return indorſed on the ſame 


writ runs thus, viz. © In obedience to the within command, 
We ang certify to his Majeſty's juſtices of the court of 


Common Pleas at Weſtminſter, that all the time of the com- 
ing of this writ to us, the within named Fohn Willes was 


not, nor at any time ſince hath been in our cuſtody, or in 


the cuſtody of either of us; _— two of the meſſengers 


« to whom the writ was direct 
” Upon 


vour to obtain the deſired admittance, and that if he could 
ſucceed therein he would ſend or bring an order for that purpoſe 
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inſiſted that the return was too general in this particular caſe, 


5 n * 
- 4 


* 


4 5 


Upon reading the writ and the return thereof, it was moved 
by the King's ſerjeant, that the ſame might be affiled of record. 


| 0 which ſerjeant Glynn for Mr.” MWiltes objected, and 


- (although it might be a gar return in another caſe not 


circumſtanced like the preſent) for that it clearly appeared to 
the court by ſufficient evidence, v:z. the affidavit and warrant 


of arreſt and ſeizure of Mr. Wiltes, upon which the writ was 
founded and granted laſt Saturday at noon, that Mr. Wildes 


was then in the cuſtody of the meſſengers, and therefore they 
ought to have returned and certified to the court in cvhat man- 


ner, when and by what authority he was taken out of their 


cuſtody, and what tuas become of his body. 


Some of the King's ſerjeants replied, that all the precedents 


of returns of writs of habeas corpus in the crown-office, where 


In the caſe of 


Sir William 
Morris who had 


a ha. cor. for his 


the party therein named was not in the cuſtody of the meſſen- 
gers (to whom the writ was directed) at the time of the coming 


of the writ, were like the return in the preſent caſe ; which 


aſſertion, at firſt, ſeemed to have weight with the Lord Chief 


Juſtice and two others of the Fudges, who threupon thought 


wife, the return the return well enough; but Mr. Juſtice Gould was pleaſed to 


was like the 
preſent. 

The like in 

_ Holmes's cafe 
for his wife. 
B. R. about 
Michaclmaz 
term 1765. 


fay he much doubted, whether the precedents in the crown- 
_ office of returns to writs of habeas corpus, were like the preſent 


return, as had been aſſerted by the King's ſerjeant; and ſaid if 


the precedents were not fo, he ſhould be of opinion, that this 
was an inſufficient return, becauſe he thought, from what 
appears in evidence in the caſe, the court has a right to know 
what is become of the King's ſubject Mr. //les, ſince he was 


in the meſſengers cuſtody laſt Saturday at noon ; whereupon 
(V ſitante curia) the writ and return were not permitted to be 
affiled of record upon this motion; and precedents were ordered 
to be looked into, and the matter of the return was ordered to 
be debated at another day ; but I never heard that it was. 


Afterwards the ſame Monday May 2. a motion was made to 


the court grounded upon a copy of the aforeſaid warrant of 
commitment of Mr. Wiltes to the Tower, and an affidavit of 
the truth thereof, for another habeas corpus to be directed to 
the Conitable, &c. of the Tower of London, which was 
granted returnable without delay. 


Tueſday May 3. At the fitting of the court (which was 
crowded to ſuch. a degree as I never ſaw it before) in the 
morning Mr. Willes was brought to the bar, and fat among 


the ſerjeants (next to the reporter on his left hand,) when the 


_ lieutenant of the Tower returned upon this ſecond writ of 


habeas corpus the warrant of commitment of Mr. Viltes to 
the Tower by the two ſecretaries of ſtate (before ſet forth), 
which being read, ſerjeant Glyny moved the court that Mr. 
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Wilkes might be diſcharged out of cuſtody without bail, and - 1763. | : 
— 


grounded his motion on three points, two whereof were objec- 


tions to the legality of the warant of commitment (the reader == 
* a 


will obſerve that the general warrant of arreſt and ſeiſure was 
not now beſore the court, and therefore the legality of that 
could not naw be debated), the third point was, that Mr. 
Miltes was a member of parliament, and therefore was privi- 
leged from belcg arreſted for any crime except treaſon, felony 
and breach of the peace, and that ſuppoſing him the the author 
of the preſent ſuppoſed libel (which he abſolutely denies) it is 
only a miſdemeanor, and none of the three abovementioned 
crimes or miſdemeanofs. N | t 


The firſt objection taken to the warrant of commitment 
was, that it doth not appear to the court that Mr. J#ilkes was 
charged by 7 evidence or information upon cath before te 
ſecretaries of ſtate, that he was the author or publiſher of the a 
North Briton, number XLV. that, for any thing that appeared fo 
to the court to the contrary, the ſecretaries of | ts committed See 2 Jones 13 
Mr. Wilkes to the Tower, upon their own mere imagination or Buſhel's caſe. 
ſuſpicion that he was the author and publiſher of this ſuppoſed > Eo Wn 
libel. ; . : Commitment, 
| : | cap. 3. 
The ſecond objection taken to the warrant of commitment 
was, that it was too general, and doth not ſet forth ſufficient, 
ſubſtantial matter, whereupon the court can judge whether the 
North Briton, number XLV. (ſuppoſing Mr. Willes the 
author and publiſher thereof) is a moſt infamous and ſeditious 
l:bel, tending to inflame the minds and alienate the affections of 
the people from his Majeſty, and to excite them to traiterous 
inſurrections againſt the government; that the warrant not 
having ſet forth the North Briton, number XLV. or ſuch _ 
parts thereof as the ſecretaries of ſtate deemed infamous, 
ſeditious, &c. the court cannot judge whether any ſuch paper 
ever exiſted, it not being before them, or if it does exiſt, 
whether it be an infamous libel or not. | | 


In the third place, ſuppoſing the warrant of commitment to 
be good, yet that Mr. Wiltes being a member of parliament 
(which was admitted by the King's counſel) is privileged from 
arreſts in all cafes except treaſon, felony, and ACTUAL 
breach, of the peace, therefore ought to be diſcharged without 
bail; that libels may, and often do tend to the breach of the 
peace was admitted, and therefore the court of King's Bench 
frequently grants informations againſt the authors, printers and 
e thereof; but this is never done but upon affidavits 
laid before that court aſcertained the ſaid authors, printers or 
publiſhers; for ſurely that matter which only tends to a breach 
of the peace cannot with any propriety be ſaid to be an actual 
breach of the peace; and it was ſaid that it is univerſally 
agreed, a libel is not an actual breach of the peace, therefore 
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1763. it was infiſted for Mr. Wiltes, that upon this point alone 
| L=——d (although the others ſhould be over-ruled) he ought to be 
; from his impriſonment in the Tower, without bail. 


- 
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FP . : Mr. Serjeant Hewitt for the crown, In anſwer to the firſt 
objection faid, that it was not neceſſary to ſet forth the evi- 
dence or information upon which the warrant of commitment 
was made, in the warrant ; but as tothe ſecond objection, he 
admitted that it muſt appear upon the face of ſuch warrant for 
what particular ſpecies of a crime or miſdemeanor the 
was committed, according to the cafe of the King v. Roe and 
Kendall, 1 Salk. 345. 5 Mod. 78. and that in the preſent 
caſe if the commitment had been for writing and publiſhing a 
libel generally, without 9 the nature and tendency 
thereof, it would have been 111; but here it is faid to be “ for 

„ being the author and publiſher of a moſt infamous and 

„ « ſeditious libel, tending to inflame the minds, and alienate 

| the affections of the people from his Majeſty, and to excite 

« them to traiterous infurrections againſt the government ;”” 

this he thought was a ſufficient ſpecification of the nature of 
the libel, and of the miſdemeanor ſuppoſed to be committed by 

Mr. Wilkes againſt the government; but he ſaid he would not 

be underſtood to affirm that the paper called the North Briton, 
number XLV. (which was not before the court) was a libel ; 
that he had found no caſe upon a libel like this, and therefore could 
not ſay what was a ſufficient and precife certainty in a warrant 
of commitment for a libel, but he thought it not neceſſary to 
ſet forth the whole, or any part thereof, in the warrant. | 


* . „„ I Her tr TS En ͤ—[f rr nes: 
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As to the third objection of privilege, ſerjeant Hewitt 
admitted that Mr. Wiltes was a member of parliament, and 
could not legally be arreſted but for treaſon, felony, or breach 
of the peace; he cited Hob. 215. Hick's caſe, to ſhew that a 
libel tends to the breach of the peace ; but whether the pre- 

ſumed libel in the preſent cafe was a breach of the peace, or 

not, he would not take upon himſelf to ſay, nor would he ſay 

tthat the arreſting Mr. Wilkes in the 1 caſe was wot 4 
breach of priviicge of the houſe of commons. | 


Serjeants Whitaker, Nares and Davy for the King, ſpoke 
to the like effect, but none of them affirmed, that the writing 
or publiſhing a libel was an actual breach of the peace, (as 
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 -nnderſteod), or that the arreſt of Mr. Wilkes in the preſent 
caſe, was not a breach of privilege of parliament, and (I think) t 
1 they all declined ſaying any thing more about the privilege of f 


Wn parliament, than what ſerjeant Hewitt had faid before. When 

| the King's ſerjeants had concluded, Mr. Miltes made the 
W following ſpeech to the court. 15 3 
| +44 N | . 0 
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My Lord! I am happy to appear before. your Lordfhip 
« and this court, where liberty is 1 ure of finding protection 
4 and ſupport, and where the law (the principle and end 0 
« which is yp ar of liberty) is ſo perfettly underſtood; 
« Liberty! My Lord! hath been the 8 principle f 
« every action of my life ; and atuated by it, I akvays have 
c endeavoured to ſerve my gracious Sovereign and his family, 
« knowing his government to be founded upon it; but as it has 
« been his misfortune to have employed miniſters who have 
« endeauoured to caſ the odium and contempt ariſing Lee, their 
« tn terrible and corrupt meaſures on the ſacre 
(e their ſovereign and benefafor, ſo mine has been the daring 
« taſk to reſcue the royal perſon from ill placed imputations, and 
fix them on the —— who alone ought to bear the blame 
and the puniſhment due to their unconſtitutional proceedings; 
« for the proof of my zeal and aſfection to my Sovereign I have 
been impriſoned, ſent to the Tower, and treated with a 
« rigour yet unpractiſed even on SCOT FISH REBELS; 
« but however thoſe may flrive to deſtroy me, whatever perſe- 
« cution they are now meditating againft me, yet to the world 
ball proclaim, that offers of the moſt advantageous and 
'« lucrative kind have been made to ſeduce me to their party, 
« and no means left untried to win me to their connection; now, 
« as their attempts to corrupt me have failed, they aim at inti- 
« midating me by perſecution; but as it has Le e, God to give 


« me virtue to reſiſt their bribes, ſo I doubt not but he twill give 


« me ſpirit to ſurmount their threats in a manner becoming an 
« Engliſhman who would ſuffer the ſevereſt trials rather than 


* aſſociate with men tobo are enemies to the liberty of this coun- 


« try; their bribes I rejected, their menaces I defy, and I think 
« this is the moſt Fee, event of my life, when I appear 


« before your Lor 77 and this court, where innocence is ſure 
iberty can never want friends and guar- 


« of protection, and 
«Ras | 


Then the court took time to conſider, and appointed Friday 
following to give their opinion, and ordered Mr. Willes to be 
remanded to the Tower, and to be brought up again to the bar 
on Friday the 6th of May; and upon that day, Mr. Wiltes 

being again at the bar, the Lord Chief Juſtice delivered the 
opinion of the whole court, | 3 | 


Lord Chief Juſtice Pratt, after ſtating the warrant of com- 
mitment, ſaid, there are two objections taken to the legality of 


this warrant, and a third matter inſiſted on for the detendant, 


is privilege of parliament. 


The firſt objection is, that it does not appear to the court 
that Mr. Wiltes was charged by any evidence before the ſecre- 
taries of ſtate, that he was the author or publiſher of the 
North Briton, number XLV. in anſwer to this, we are all of 
opinion, that it is not neceſſary to ſtate in the warrant that 


Mr, 


perſon of 
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“s cion, is good; and cites Sir William 
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Mr. Il ilkes was charged by any evidence before the ſecretaries 
of ſtate, and that this objection has no weight. Whether a 


The Kix juſtice of 2 can, ex officio, without any evidence or infor- 
ul 


mation, iſſue a warrant for apprehending for a crime is a 
different queſtion ; if a crime be done in his ſight he may 
commit the criminal upon the ſpot, but where he is not preſent, 
he ought not to cemmit upon diſcretion. Suppoſe a magiſtrate 

hath notice, or a particular knowlege that a perſon has been 
guilty of an offence, yet I do not think it.is a ſufficient ground 
for him to commit the criminal, but in that caſe he is rather a 


witneſs than a magiſtrate, and ought to make oath of the fact, 


before ſome other magiſtrate, who ſhould thereupon act the 
official part, by granting a warrant to apprehend the offender, 
it being more fit that the accuſer ſhould appear as a witneſs, 
than a as a magiſtrate. But that is not the queſtion upon 
this warrant ; the queſtion here is, whether it is an eſſential 
part of the warrant, that the information, evidence or grounds 
of the charge before the ſecretaries of ſtate ſhould be MA forth 
in the warrant? And we think it is not. Thomas Rudyard's 
caſe, 2 Vent. 22. cannot be applied to this caſe, for in the caſe 
of a conviction it is otherwiſe. It was ſaid that a charge by 


witneſs was the ground of a warrant, but we think it not 
requiſite to ſet out more than the offence, and the particular 


ſpecies of it. It may be objected if this be good, every man's 
liberty will be in the power of a juſtice of peace. But Hale, 
Coke and Hawkins, take no notice that a charge is neceſſary to 
be ſet out in the warrant. In the caſe of the ſeven biſbeps their 


* counſe} did not take this objection, which no doubt but they 


would have done if they had thought there had been any 
weight in it. I do not rely upon the determination of the 
Judges who then preſided in the King's Bench. I have been 
attended with many precedents of warrants returned into the 
King's Bench, they are almoſt univerſally like this; and in Sir 
William Myndbam's caſe, 1 Stra. 2, 3. this very point before 
us is determined. And Hawkins in his 2 pl. ron. 120. 


feet. 17. ſays, © It is fafe to ſet forth that the party is charged 


ce upon oath; But this is not neceſſary, for it hath been reſolved 
<« that a commitment for treaſon, or for ſuſpicion of it, without 
« ſetting forth any particular accuſation, or ground of ſuſpi- 

7 Wyndbant's "caſe, 
Trin. 2 Geo. Dalt. cap. 125. Cromp. 233. b. 


The ſecond objection is, that the libel ought to be ſet forth 
Mm the warrant in ; verba, or at leaſt ſo much thereof as the 
ſecretaries of ſtate deemed infamous, ſeditious, &c. that the 


court may judge whether any ſuch paper ever exiſted, or if * 


does exiſt, whether it be an infamous and ſeditious libel, or not. 
But we are all of a contrary opinion; a warrant of commit- 
ment for f:lony muſt contain the ſpecies of felony briefly, '« as 
« for felony for the death of J. S. or for burglary in breaking 
« the hcule of J. S. c. and the reaſon is, becauſe it may 

1 ; 35 « appear 
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er appear to the judges upon the return of an habeas corpus, 
cc whether it be felony or not.” The magiſtrate forms his 
judgment upon the writing, whether it be an infamous and 

ſeditious libel or not at his peril, and perhaps the paper itſelf 
may not contain the whole of the libel; innuends's may be 
neceſſary to make the whole out: there is no other word in the 
law but /zbe{ whereby to expreſs the true idea of an infamous 


writing; we underitand the nature of a libel as well as a 


ſpectes of felony ; it is faid the libel ought to be ſtated, becauſe 
the court cannot judge whether it is a libel or not without it ; 
but that is a matter for the judge and jury to determine at the 
trial, If the paper was here, I ſhould be afraid to read it. 
We might perhaps be able to determine that it was a libel, 
but we could not judge that it ꝛbas nit a libel, becauſe of 
innuendo's, c. It may be ſaid that without ſeeing the libel 
we are not able to fix the quantum of the bail; but in anſwer 
to this, the nature of the offence is known by us; it is ſaid to 
be an infamous and ſeditious libel, &c. it is ſuch a miſde- 


meanor as we ſhould require good bail for, (moderation to be 


obſerved) and ſuch as the party may be able to procure. 


The third matter inſiſted upon for Mr. Wilkes is, that he is 


a member of parliament, (which has been admitted by the 
King's ſerjeants) and intitled to privilege to be free from arreſts 
in all caſes except treaſon, - felony, and actual breach of the 
peace, and therefore ought to be diſcharged from impriſonment 
without bail; and we are all of opinion that he is intitled 


to that privilege and mult be diſcharged without bail. In the 


caſe of the ſeven bithops the court took. notice of the privilege 
of parliament, and thought the biſhops would have been inti- 
tled to it if they had not judged them to have been guilty of a 
breach of the peace, for three of them V. rights Hailloway and 
Allybone, deemed a ſeditious libel to be an actual breach of the 
peace, and therefore they were ouſted of their privilege moſt 
unjuſtly. If Mr. Wiltes had been deſcribed as a member of 
parliament in the return, we muſt have taken notiee of the 
law of privilege of parliament, otherwiſe the members would 
be without remedy where they are wrongfully arreited againft 
tae law of parliament, we are bound to take notice-of their 
privileges as being part of the law of the land. 4 In. 25. 
lays, the privilege of parliament holds unleſs it be in three 
cales, vix. tregſon, felony and the peace; theſe are the words 


of Cote; in the trial of the ſeven biſhops the word peace in 


this caſe of privilege is explained to mean where ſurety of the 
peace is required. Privilege of parliament holds in informa- 
tions for the King, unleſs in the caſes before excepted; the 
caſe of an information againſt Lord Tanzerville for bribery, 
4 Anne, was within the privilege of parliament. See the 
reſolution: of the Lords and Commons, anne 1675. We are 
all of opinion that a libel is not a breach of the peace; it tends 
to the breach of the peace, and that is the utmoſt, 1 Lev. 139. 

| but 
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a breach of it. Suppoſe a libel be a.breach 

I think it cannot exclude privilege, becauſe I cannot find 
„ ' ſurety of the peace, in any book 

mad nor ever was, in any caſe, except * viz. the 


cafe of the ſeven biſhops, where three Judges SR that urety 


of the peace was required in the caſe of 4 Fr, Judge Powell, 

the only honeſt man of the four Judges, diflented, : and I am 
bold to be of his opinion, and to ſay that caſe is not law; but 
it ſhews the miſerable condition of * ſtate at that time: upon 


 - the whole, it is abſurd to require N N the peace or bail in 


the caſe of a libeller, and therefore 
charged from his impriſonment, whereupon there was a loud 


buzza in We eftminſter-hall. He was diſcharged — : 


3 verſus Allen and others. c. = 
RESPAS 8, aſſault and impriſonment, to the plaintiff's 


damage of 300/. The defendant pleaded the general 
_ iſſue; upon the trial the jury gave a verdict for the plaintiff, and 


300!. damages; in the paper book of the iſſue, delivered to 


| the defendant with notice of trial, the damages (by miſtake) 


were laid only 200/. but the record of niſi prius was right and 


agreeable to the roll, which was 3ool. damages; after a 


Verdict not ſet 
afide for a vari- 
ance between 
the iflue deli 


vered and the 


record of nĩſi 
prius after a 
defence. 


warrant, 


defence made at the trial, it was now moved by ſerjeant Nares 


for the defendants to ſet aſide the_verdit upon two matters, 


I/?, becauſe there is a variance between the iſſue book — 
vered; and 2d, becauſe the damages are exceſſive. 


It appeared in evidence at the trial, that the plaintiff kept 
the Rummer tavern in Chancery-Lane; that the defendants are 
perſons called reforming les, and under pretence of a 
warrant frem one K:naſton, a. juſtice of peace, entered the 
plaintiff's houſe with ſtaves, there ſeiſed and carried her into the 
yard, and faid, «© now we have got her, and will carrie the bitch 
« to neto priſon ;” the defendants would not ſay what crime ſhe 
was 2x thy or charged with; Allen the conſtable had a 

he did not ox oe it; that the next morning the 
plaintiff went to Mr. Kingſten's houſe, but he was not at 


home; then ſhe went to juſti te Con. and again to Mr. Kina/- 


ton s, but none of defendants appeared to proſecute her. John 


Slade, the waiter at the tavern, proved, that a man and a 


woman came to plaintiff's houſe (who looked like fellow ſer- 
vants,) between q and 10 o'clock one evening in Eaſter week, 
a few minutes before this impriſonment was done ; that they 

appeared to be honeſt ſober perſons, and came to refreſh them- 
ſelves; that he ſaw the defendants armed with bloodgeons, take 


and ſeize the plaintiff his miſtreſs ; that Allen laid hold of her, 
and 1888 « Now damn you s for a bitch we have got you, and we 
« are 
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« are determined you ſhall go to. New priſin; other witneſſes 
gave evidence to the like effect; that theſe defendants called 
taemſelves reformers ; about 20 witneſſes proved the Rummer 


tavern. to be a houſe of good repute, and no body proved the 


contrary ; it was alſo proved that one of the defendants ſtruck 
the plaintiff. That the defendants never proſecuted the plain- 
tiff, nor did they appear againſt her when ſhe went before the 
juſtice next day. For the defendants, one William Gardiner, 
who was accidently preſent in court at the trial, {wore he was 
at the Rummer when this affair happened, and that he heard no 
oaths, nor the word bitch, &c. It appeared that the warrant 
was granted and ſigned by juſtice Xynaſton, to enter this houſe, 
upon an allegation that the plaintiff kept a lewd and diſorderly 
houſe ; that they had two warrants, one for London, and 


another for Middleſex, becauſe this houſe ſtands partly in and 


out of the city, which they kept five weeks before they 


executed them; that they frequently watched the houſe, and 


when they imagined any lewd perſons went into the houſe 


they took that opportunity to execute the warrant; this is the 


ſubſtance of the evidence, whereupon the jury found for the 
plaintiff, and 3000. damages. . . 1 


Caf Juſtice x8; As the deferidants made a defence at the 
trial, t 
between the iſſue book delivered in paper; and the record of 


niſi prius, which was not mentioned or objected to, at the 
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trial; and if the record of 10 prius had been wrong, the 


court would have mended it by the roll, after a ver2i& and a 
defence made. | 2 TO | 8 


2. As to the exceſſiveneſs of damages; courts ſhould be 


very cautious how they overtarow verdicts that have been 


given by 12 men upon their oaths; however, if damages be 
unreaſonable and outrageous indeed, as if 2000. or 3000. 


was to be given in a little battery, which all mankind might 


ſee to be unreaſonable at firſt bluſh; certainly a court would 
ſet aſide ſuch a verdict, and try whether a 2d jury would not 
be more reaſonable. The rule in the caſe of and Afb, 
Comb. 357. laid down by Lord Holt, is a good one; “ That 
A the jury are to try cauſes with the aſſiſtance of the judges, 
« and ought to give their reaſons, when required, that if they 
« go upon any miſtake they may be ſet right;“ and for their 
„not doing ſo, and for exceſſiveneſs of damages, a new trial 
was granted. And this rule is univerſal, and extends to all 
forts of actions. But it may be ſaid what rule has the court to 
govern themſelves by as to matters of tort? I anfwer, the 
court muſt be able to ſay the damages are beyond all meaſure 
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unreaſonable, though they cannot ſay exactly what damages 
ought to be given. I do not think the damages exceſſive in 


the preſent caſe ; here are a number of perſons like a new ſort 


of grand jury, who meet once or twice in a week, and take 
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upon themſelves to preſent, correct, reform, and commence 
proſecutions; a warrant is e by Kynafton a reforming 


juſtice, on the information of one Triſtram, who is fled for an 
abominable crime, there was no account given of the trial of 


the matter of his information to Kynaſfton, who did not appear 


though he was ſubpœ ned, the warrant is pocketed five weeks, 


the defendants watch and wait till they can dodge a lewd 


woman into the out-rooms of this houſe, where they had nor 


been five minutes, before the defendants entered wich blud- 


Copyhold ſur- 
rendred to the 


uſe of a will, . is 


deviſed to fix 
perſons, one 


offers to be ad- 
mitted, the lord 


geons, and ſeiſed upon the perſon of the plaintiff, and would 


have carried her to priſon that night, if her neighbours had 
not then interpoſed and undertaken that ſhe ſhould appear 
before juſtice Nynaſton next morning, which ſhe did, but the 
defendants never purſued the warrant one ſtep farther. I think 
the King's Bench would grant an information againſt theſe 
ons for ſetting themſelves up as a kind of grand jury; an 
informer is a moſt odious character; and I am glad of an 
opportunity of declaring my diſlike towards theſe reformers. 
The whole court refuſed to ſet aſide the verdict; and the 
plaintiff had judgment. | 8 Es 


Roe on the demiſe of Aſhton verſus Hutton and 
JJ 32, 0: 5 
\ 6 | "= 
ATJECTMENT of cop lands, tried at Lincoln, 
verdict for the plaintiff, ſubject to the opinion of the 
court, upon the following caſe. | 


The Dean and Chapter of Peterborough being ſeiſed of- the 


refuſes to admit manor of D. by leaſe dated the 21/7 of May 1759. demiſed the 


him, the lord 


cannot ſeiſe 


ſame (to one Ch. Aflroppe who died 21 May 1760. and) to the 


leſſor of the plaintiff for 21 years; afterwards, one Martin 


being tenant of the copyhold lands in queſtion, ſurrendered to 


D 


the uſe of his will; and thereby deviſed the fame to John 
Hutton, and five other perſons ia truſt, &c. and died. FJohn 


Hutton went to the Lord's Court, and defired to be admitted 
| tenant, upon paying his proportionable part of the fine, but 


the Lord refuſed to admit him, unleſs he would pay the whole 
fine for himſelf and all the other five truſtees, which he refuſed; 
another of the truſtees appeared in court, but refuſed to bc 


admitted upon any terms at all; the other four never appeared 
in court, and ſent word by theſe two, that they diſſented, and 


would not be admitted ; whereupon three proclamations were 


made for all the fix truſtees to come and be admitted, or the 


whole land would be ſeiſed into the Lord's hands as forfeited, 
and afterwards the Lord entered for the forfeiture ſuppoſed ; 
this is the title of the 1:flor of the plaintiff, . 


The. 


opinion of the court, upon a caſe reſerved, the 
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The whole court held that the Lord qught to have admitted 2763. 
J. Hutton who offered himſelf, and then the Lord might have 


prcceded to rec: ver his fine for all the ſix truſtees, if it was 
either due by law or the cuſtom of the manor, and he has been 


too haſty'in entring for a ſuppoſed forfeiture before admittance; 


a ſeiſure quouſue is until ſomebody comes to be admitted, one 
comes and offers to be admitted; fo it is clear the Lord had no 
right to ſeize. Judgment for the defendants. 


Palmer wegus Johnſon. "CM: 
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Styles 147. 
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RES PAS S for cutting down the plaintiff's trees at In a caſe for the 


Branton common in the county of Huntingdon ; upon 
not guilty, there was a verdict for the plaintiff, woe to the 


whereof is as follows; At the trial the plaintiff, in order to 
prove ha was in poſſeſſion of the place in which, &c. produced 
in evidence a paper writing purporting to be an admiſſion of 
the plaintiff to the place in queſtion as being copyhold, in 
truſt for J. S. by the lord of the manor of B. It was ſtated 
that the trees were cut down on Branton common by the 
defendant, and that the plaintiff himſelf was not a commoner, 
but was a truſtee for F. S. who has a right of common. 


Serjeant Fefter for the plaintiff. 


The queſtion is, whether the plaintiff being a truſtee for 
J. S. who is a cominoner, can maintain treſpaſs againſt the 


_ defendant for cutting down trees there; and unleſs the plaintiff 


in this caſe has treſpaſs, none elſe has, Cro. Eliz. 349. Coke's 
Cipyh. 70. it was objected at the trial, how could the plaintiff 
call the trees his trees; in anſwer to this Bro. tit. Tenant per 


Copy, P. 2. tenant at will of a copyhold brought treſpaſs for 


cutting trees, and he had damages and judgment although there 
de another frank-tenant, grod nota ſays Bro, and cites 2 H. 


12. and 12 379. is treſpaſs by a copyholder againſt the Lord. 


Suppoſe this had been a feoffment to uſes at the common law, 
the action of treſpaſs muſt have been brought by the feoffees. 


own name. Gilb. Ten. 180. the ſtatute of uſes does not 
extend to copyholds, fo the plaintiff is to be conſidered as a 
feoffee to uſes at common law. = | 


Serjeant J/hitaker for the defendant. 


V pon the trial of this cauſe there was neither proof of title 
or poſſeſſion in the plaintiff, of the place in queſtion, nor does 
the caſe ſtate any fact of title or poſſeſſion in the plaintiff, it 


only 


M 2 


' 


opinion of the 
court the facts 
proved at the 
ort ſtate trial ought to be 
ſtated, and not 
the evidence of 
facts only. 


i 


Hil. 15 H. 7. fo. 2. pl. 4. ceſtuy que uſe cannot diſtrain in his, 
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1763. only ſtates that a paper writing importing to be an admiſſion of 
L——Þ) the plaintiff in truſt, &c. was proved, but this does not prove 
Paruzs that the eſtate is copyhold, it is only preſumptive evidence that 
it is copyhold, the fact that the place in which, &c. was 
+ Rol. Ar. copyhold ought to have been ſtated; ſo that neither of the facts 
553. S. pl. 1. that the plaintiff had fitle or poſſeſſion are ſtated, and therefore 
the plaintiff cannot have this action; and of that opinion was 

the court, and ſet aſide the verdict, but without coſts. 


| Anſon verſus Jefferſon. C. B. 


of Norfolk, which was removed by the plaintiff into the 
wkave cat od by a recordare facias loquelam, returnable on the morrow 
eſſoin fora of the purification of the bleſſed Mary; the plaintiff ſued out 
defendant, it is 2 pon? to compel the defendant to enter his appearance, but 
inſtead of appearing, he (by attorney) caſt an eſſoin, which is 
entred with the clerk of the eons in the following words, 
viz. „ On the morrow of the purification of the bleſſed 


An attorney | i HIS was a plaint in replevin levied in the county court 
CB. 


. « Mary, Norfolk, eſſoin for Fohn Jefferſan at the ſuit of 
« Anſon by Tae and Lodge; ad- defendant's attorney 


Mr. Lodge entred a rule, that unleſs the plaintiff ſhould 
_ adjourn the i a non pros“ would be ſigned; the plaintiff 
did not adjourn the efſoin, fo a non pros“ was ſigned; upon 
ſhewing cauſe why the in and the non | ak ſhould not be 
ſet aſide, it appeared upon affidavit that Henzell and Lodge 
were agents or attornies for the defendant, . and had entred, or 
caſt the eſſoin, and therefore it was inſiſted that the defendant 
was in court by his attorney; and it would be abſurd to ſay a 
man can ein when he really appears by attorney, or that he 
has a legal excuſe for not app-aring when it is plain he has 
ated in the cauſe by his att rney. It was alſo ſaid that no 
efſoin lies in perſonal actions, Symonds v. Mayor of Totnejs, 
Sr. Geo. Cooke's 8 of practice 8. In the caſe of Barclay v. 
Earle, B. R. 2 Stra. 1194. The defendant being ſued by 
original, and arreſted on a fpecial capias caſt an in, and for 
want of the plaintiffs adjourning it, ſigned a non pros; the 
court declared there was no colour for the /in, and though 
the plaintiff had proceeded to judgment after he was non pros'd 
for not adjourning the in, yet the court would not ſet aſide 
the judgment, notwithſtanding it was alledged that the plaintiff 
was out of court, as the non pros“ had never been ſet aſide. 


Pratt Lord Chief Juſtice, I cannot ſay that ins may not 
be allowed in perſonal actions, becauſe Coke in 2 Int. on the 
Stat. of Marlbridge, fo. 125, 126, 137. ſays that ins are 

allowed in perſonal actions; but this is a very obſolete practice, 
and a great abuſe of the law, as it is an unneceſlary delay oi 


juſtice; and if the practice is to be revived, it will be neceſſary 
to make a new order of court. | y | 
| | ; Bathurſt 
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the holding the ein upon the eſſsin day of the ſame term, 


\ 
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Bathurſt Juſtice: By the ſtatute of effeins, 21 Ed. 2 ſed.” 1763. 
12, an eſſoin lieth not where the party hath an attorney in his 
ſuit; and by ſec. 4. an ef1n lieth not where the party was ſeen Axson 


in court. An //ein lies for an attorney though he is an officer N . 


of the court, but if he be feen in court he cannot efſoin, as An attorney may 


was the caſe of Mr. George Weeler, who was ſecondary to eflvin, but if 
prothonotary John Borrett, Eſq; and an attorney, and attended _ OR * 
wherein he eſſoined. Lord ws Juſtice: It was ſaid, the 

pone was a ſummons, and therefore the defendant might well 

ein; but it is not ſo, it is only a prefixing of the day for the 

defendants to appear at Veſiminſter; here is an attorney 

appears to have entred the in, and therefore it is void, and 


muſt be ſet aſide, and all proceedings thereon. 


Trinity Term 


3 George 3. 


Freeman on the demiſe of Vernon alias Bund verſus 


Weſt, C. B. 


E MEN T of a toft and certain lands in Charlton 1763. 
in the pariſh of Crepthorne in the county of Worceſter,ʃP 
tried at the laſt ſummer aſſizes before Mr. Baron Smythe, A leaſe for lives 
when a verdict was found for the plaintiff, ſubje& to the men m 
opinion of the court upon this caſe, (viz.) It appeared in dase ed, 
evidence that the dean and chapter of Morcęſter were ſeifed in and ſeiſin deli- 
right of their church of one of the manors of Charlton in the 1 
ſaid pariſh of Cropt herne, and being fo ſeiſed, by indenture 931 not be faid 
bearing date the 26th day of November 1750. between the to convey a fre- 
dean and chapter of the one part, and the plaintiff's leſſor of bold ee 
the other part, the dean and chapter for a valuable conſider aa 
tion granted the ſaid manor of Charlton (of which the 

premiſſes in queſtion are part) to the plaintiff's leſſor, to hold 

to him and his heirs from the day of the date thereof, for the 


lives of three perſons whoJare ſtill living, under the yearly 


rents 
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rents therein reſerved; and in the leaſe power is given by the 
dean and chapter to William Bund as their attorney, to take 
poſſeſſion of the premiſſes, and to deliver ſeiſin thereof to the 
plaintiff's leſſor, according to the tenor, effect and true mean- 
ing of the ſaid leaſe; in purſuance of which power, ſeiſin was 
delivered of the premiſſes by the ſaid William Bund to the 
plaintiff's leſſor on the 28th day of May 1751. 


It was objected on behalf of the defendant, that this is a 


leaſe of a freehold, and being made to commence in futuro, is 


therefore void. | a 


The queſtion for the opinion of the court is, whether this 
leaſe, as it is made to commence from the day of the date 
thereof, and ſeiſin being afterwards delivered on the 28th day 
of May following, is good or not ? | 


This caſe was twice argued at the bar, in Eaſter term laſt 
by ſerjeant Nares for the defendant, and ſerjeant Hewitt for 


the plaintiff; and in this preſent term, by ſerjeant Aſpinal for 


the defendant, and ſerjeant Burland for the plaintiff 3. after 
time taken to conſider, the Lord Ch. Juſtice delivered the 
opinion of the whole court, and gave judgment for the plaintiff. 


_* 


Lord Ch. Juſtice Pratt: We muſt not overthrow eſtabliſhed 


principles of law; that a freehold cannot be conveyed to paſs in 


Futuro, is a certain principle, and was grounded on the feudal 
law); for if a freehold could paſs to commence in futuro, there 
would be an ab-yarre and want of a tenant againſt whom to 


bring a precipe, and the law will not ſuffer the land to be in 
Abeyance a ſingle day, if poſſible, to prevent it, for if it might 


be without a tenant of the freehold for one day, why not for 


year, or 50 years; Indeed, at this day, there is not ſuch 


abſolute neceſſity that there ſhould be an actual tenant of the 


_ . freehold, as formerly when real actions were the only way of 
trying titles to land, and which real writs can only be brought 


againſt the tenant of the ſreehold, becauſe at this time, and for 
200 years paſt, the fictitious action of ejectment againſt the 


_ tenant in poſſeſſion is, and has been the univerſal practice of 


trying titles to lands and tenements; and therefore if ever there 
was a Caſe where the aſtutia of judges (to overlook niceties in 


the law, and to get over difficulties of firſt principles which. 


ſtood in their way,) was commendable, this is that caſe. The 
old principle of law, that a freehold cannot paſs to commence in 


Futuro, has no good reaſon or ground to ſtand upon at this 


day; but without ſaying any thing againſt. that old law, we 
may in this particular caſe, with the authority of our forefa- 
thers, determine this to be a good leaſe, | 
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| The objection to it is not much to be favoured ; it is to 


overturn a deed made upon good conſideration ; it would make 
void a great number of church leaſes, which are pen in the 


| fame way, and occaſion much inconvenience; wut res magis 
| valeat quam pereat is a good ground for us to ſtand upon; and 
therefore we are of opinion with the caſe in 44o2r 637, 759. 


that the freehold remained in the dean and chapter after the 
date and making of the leaſe, and until Jei/in was delivered b 
the attorney to the plaintiff's leſſor, according to the tenor, eff 
and true meaning of the faid leaſe, and then, and not before, 


the freehold paſſed out of the dean and chapter to the plaintiff's 


leſſor. The livery of ſeiſin is the only powerful operative 
tranſaction, fo# if, in this caſe, nothing had been ſaid of livery, 


either in, or dehors the deed, nothing would have paſſed by the 
leaſe till the day of judgment. Courts have determined that if 
livery be made by the leſſor himſelf, after the date in the-deed, 


it ſhall controul the expreſs day in the deed, and make ſuch a 


leaſe as this, (habendum a die datiis), good; what difference 
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therefore can there be between this, and when it is done by 


the leſſor's attorney, according to the tegor, effect and true 
meaning of the leaſe, ſix months after the date, as is ſtated? 
No difference at all. Vide Palm. 30. Dean and Chapter f 
Morceſter's caſe there cited, was a leaſe for life to commence a 


die datiis, and a letter of attorney to make livery the next day, 
which was made accordingly, and adjudged a good leaſe. By 
the warrant of attorney to deliver ſeiſin in the preſent caſe, the 


intention of the parties was, that the deed ſhould be ſubſtanti- 


ated by the livery, and in the mean time the freehold was in 
the grantor ; ſo that without ſaying any thing againſt the old 
law, that a freeheld cannot paſs to commence in futuro, we 


_ give judgment for the plaintiff, and order the peſtea to be 


delivered to him. 

Caſes cited by ſerjeant Nares upon the firſt argument. 
1 Ld. Ray. 84. 3 Lev. 438. Salt. 413. 1 Ro. Rep. 229. 
Hob. 314. 2 Bulſ. 394, 5, Sc. 2 Rep. 55. 


Caſes cited by ſerjeant Hewitt. CA Lit. 52. b. 48. b. as to 


feoffment and ſeiſin. Mor 636. Ro. Rep. 402. By judge 


Bat hurt. Palm. 30. Cro. Fac. 153. 
Caſes cited by ſerjeant Burland. Perk, ſec. 187. 1 Ko. 


Abr. 828. in point. Gn, Fo 153, 563. Hob. 34. margin. 


3 Rep. 55. By ſerjeant Aſpimwa!, 30 Ed. 3. 31, Sc. 


NM. B. The court ſaid they would preſume that the power 
given to the attorney was to make /ivery at any day ſubſequent- 


to the leaſe; which they ſaid was the true meaning of the deed. 
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NM. B. Mr. Juſtice /Yiimt, at a trial cf an ejectment 


formerly upon this ſame leaſe, was of opinion chat from the 


FazzMaN date, ad from the day of the date, was the very ſame, and 
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both included the day. Vide Ld. Raym. Kelis and May, 
contra Ld. Coke, e 


VN. B. Mr. Baron Smythe at the trial was of the ſame 


opinion with the Common Pleas, and that the leaſe was good 
for the ſame.reaſons nearly. | 


French qui tam, &c. verſus Adams. C. B. 


EN ” SIRE 
A man may HIS was an action of debt upon the fat. 5 Eliz. cap. 
4. / 31. againſt the defendant for exerciſing the trade 


Exerciſe as many 
trades as he has 
worked at or 
ſerved to ſeven 


of a carpenter, contrary to the ſtatute, he not having ſerved an 
apprenticeſhip- to that trade; iſſue was joined upon nil debet, 
and tried before Lord Chief Juſtice Pratt at Weſtminſter. It 
appeared in evidence at the trial, that the defendant had worked 
or ſerved as a ſervant for ſeven years in the trade of a glazier, 
and for ſome time afterwards exerciſed that trade as a maſter ; 
that afterwards he exerciſed the trade of a carpenter for the 
ſpace of nine years, and it was proved that he well underſtood 
that trade. - | 5 8 


It was objected by ſerjeant Nares for the plaintiff at the 
trial, that the defencant being originally firſt bred up to the 
trade of a glazier, he could not now follow two trades, both 
carpenter and glozier; and whether he could or not, was the 
queition reſerved for the conſideration of the court. | 


Curia. All the judges of England at a meeting lately 
reſolved, "That if any man as a maſter had exerciſed and 
followed any trade as a maſter without interruption or impedi- 
ment for the term of ſeven years, he was not liable to be ſued 
or proſecuted upon the ſtatute of the 5th of Eliz. Alſo if 3 
man hath followed two or more different trades for the term of 
ſeven years, or more, he ſhall not be liable to be ſued or proſe- 
cuted upon this ſtatute. There is no law againſt ene man's 
following ſeveral trades at this day; there was an ancient 
ſtatute made the 37 Ed. 3. cap. 6. That artificers or handi- 
craftſmen ſhould uſe but one miſtery, and that none ſhould uſe 

any miſtery but that which he had before that time choſen and 
uſed; but this reſtraint of trade and traffick was immediately 
found prejudicial to the common wealth, and therefore, at the 
next parliament, it was enacted, that all people ſhould be as 
they were at any time before the ſaid ordinance. 11 Rep. 54. 
a. And Coke ſays, it is to be obſerved, that acts of parliament 
that are made againſt the freedom of trade, merchandizing, 
handicrafts, and miſteries, never live long. 4 III. 31. 
Without the leaſt doubt in the court, a man may follow 


— —— 8 * A 


” oof I * — ä * >. * * 9 * 6 * 9 4 Ry 
9 * R * - C ? 5 2 
5 x — x 5 4 WL * * * * 5 8 , 
LY i e - * 


Trinity Term 3 Geo. 3. | 
twenty trades if he has worked at, -or followed each trade 


ſeven years; Mr. Harriſon of Red-Lyon-Square, ſerved an 


apprenticethip to the trade of a carpenter, but, for twenty-ſix 
_ years he has been a watch-maker, and though he never ſerved 
as an apprentice to the trade of a watch-maker, is the beſt 


maker of timepieces in the world, and the - parliament has 


given him 5coo!. towards finding out the longitude by the help 
of his watches or timemeaſurers; and ſhall this man be hindred 
from making watches, and exercifing the trade of a carpenter 
alſo if he pleaſes? Per totam curiam, There muſt be judgment 
for the defendant, and the Poſtea muſt be delivered to him. 
Serj 
for the defendant. + | 


Port. Eſq; Ver fs Tuttun and al', aſſignees cf Sparrow 
| a bankrupt. C. B. 1 


ROVER: for a certain quantity of coals; upon Met 
_ guilty, there was a verdict for the plaintiff, ſubject to 
the opinion of the court; upon the following caſe made at the 
aſſizes. : 222 or 
J. S. in conſideration of 1600,/. grants, bargains and ſells 
to Sparrow, his executors, adminiſtrators and aſſigns, a certain 
mine of coals, reſerving a rent and a certain quantity of coals 
to be delivered to the ſai& J. S. every year, with power of 
re-entry in caſe of non-payment; there is no limitation of 
time or term, but it is a ſale and purchaſe of the whole mine fo 
long as any coals are to be gotten therein; Sparrow worked 
the mine and ſold the coals, and then committed an act of 
bankruptcy ; afterwards 13 Oct. 1761. he aſſigned all the coals 
he had got to the plaintiff; the defendants as aſſignees of 
Sparrow, under a commiſſion of bankruptcy claimed and took 
away the coals, and whether the buying the coal-mine, 
working it and ſelling the coals, can make him liable to be a 
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eant Nares for the plaintiff, ſerjeants Burland and Glynn 


One who buys a 
coal mine, | 
works it, and 
ſells the coals, 
is not a trader 
within the 


ſtatutes of 


bankrupt. 


bankrupt within any of the ſtatutes concerning bankrupts, was 


the queſtion, 


Serjeant Davy for the defendants : Sparrot is a N and 
not a farmer; 1 admit the buyer of an eſtate is not a trader, 
but the buyer of part of the profits of an eſtate, if he ſells the 
ſame again and endeavours to get his living thereby, is a 
trader; as ſuppoſe a man upon the exchange buys the produce 


of a plantation, all the canes which ſhall grow upon it next 


year, and ſells the fame; or a timber-merchant buys wood 
growing, and ſells it. Or the ſike as to hops, corn, Cc. 


Chief 


170 Trinity Term — 
1763 Chief Juſtice: When he buys the timber, the corn, Oc. 
Ln —— ftanding, what does he buy, ſomething real or perſonal ? 
Por N | : 
Sas Davy: When one buys as much coal as he can get in a 
PI, certain del, it is a perſonal thing in the buyer. | 


Ed. | Gould Juſtice: Would not an ejectment lie for this? 
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| Chief Juſtice: Moſt certain, an <jeQment would lie. 
Davy: Sparrow did not buy the mine, only the profits of it. 


— Chief Juſtice : It is a chattel intereſt in the land, and would 


go to executors. 


Davy. December 19, 1707. Lord Cotoper determined that 

a buyer of coals in the mine is not a trader within the ſtatutes 

of bankrupt, but if he ſells them together with others that he 

| bought at market, then he becomes a trader within the ſtatutes 
of bankrupt. 


July 17 „ Newton and Newton ; A _ or farmer of 
allum works cannot be a bankrupt ; held per ord Mansfield. 


Chief Juſtice: How many witneſſes are requiſite to a will 
of this intereſt in the coal mine ?, Three, certainly, it being 
an intereſt in land. Before the ſtatute of Geo. I. c. 24. it 
was a doubt whether a farmer could be a bankrupt; now by 
that ſtatute it is clear that he cannot. I think we can have no 
no doubt in this caſe; and that we have no occaſion to hear 

| my brother Nares on the other ſide, unleſs it is deſired to be 
> argued a ſecond time; I never was ſo clear in any caſe in all 
my life, as that Sparrow was not a trader liable to ry. 


This intereſt in the coal mine is a chattel, it is quite an 
uncertain intereſt, becauſe no body can tell how long coals 
can be got; it is like an eſtate by elegit, or fatute ſtaple, 
which laſts as long as the debt is not wholly ſatisfied; fo this 
intereſt will laſt as long as there are any coals to be had. A 
mine is a temporary intereſt in the land, yet {till it is a chatte! 
U certain inter- Intereſt, and will go to executors; for it is a certain rule, that 
cm bo to uncertain intereſts always go. to executors, they can go no 
> other way, if undiſpoſed of by will. | 


Gould Juſtice, having ſome little doubt, the plaintiff 's 


counſel were ordered to go on. 
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Serjeant Nares for the plaintiff. 


1/2, This is a bargain and fale of all the mine, deſcribed to 
be ſtaked, and marked out with boundaries, with a clauſe of 
re- entry in the ſeller, in caſe of non-payment, &c. Mines are 


things of inheritance, and cannot poſſibly be deemed merchan- 
dize, ſo that a trader or dealer in mines can never be deemed 


conventione in the Regift. 165. b. Shep. Touchſtone 19. 
Brown's Fine 15. {HR | 


| Chief Juſtice: A Fine may be levied of water-works, and a 
recovery may be ſuffered of every thing whereof a fine may be. 


Nares 2dly, He who is liable to be a bankrupt muſt be « a 


« perſon uſing the trade of merchandize by way of bargaining, 


« exchange, bartering, cheviſance in groſs or by retail, or 
« ſeeking his living by buying and ſelling.” See flat. 13 Elia. 
c. 7. I Fac. I. c. 15. 21 Jac. I. c. 19, It ſurely is not 
merchandize to buy a coal mine, no mare than it is to buy any 
other eſtate, or chattel intereſt in land whatever. | 


Ld. Chief Juſtice: The ſingle queſtion is, whether Sparrow 
can be deemed to be a trader within the true meaning of any 


of the ſtatutes made concerning bankrupts ; I am very clearly 


of opinion he cannot; the ſtatute of 21 Fac. I. cap. 19. is the 
ruling ſtatute whereby- this matter muſt be determined: the 


perſon who ſhall be decmed a bankrupt is thus deſcribed, viz. 


1/7, He muſt be a perſon uſing trade of merchandize, &c, 


Or, 2dly, One ſceking his living by buying- and felling ; by 


buying and ſelling what? Surely, not by buying an intereſt in 
land, and ſelling the profits thereof; this can never come 
within the idea of uſing the trade of merchandize, or getting 


a living by buying and ſelling in the ſenſe of the wh gr 


e drawn + 


from the idea we have of merchandize, the line may be 
between the land owner, and the merchant; one would 'wonder 


| there could ever have been any doubt about a farmer; for if 


every buyer and ſeller was liable to be a bankrupt, many. of the 
firſt perſons in the kingdom might be liable to be ſo: whatever 
the owner of land in fee may do, ſurely, he who rents it may 
do the ſame; if the former may be a buyer and ſeller, and not 


be liable to be 4 bankrupt, why may not the farmer be ſo alſo? 


his tilling the land, huſbandry and ftock on his farm, are 
known to every body, yet he ſeeks his living by buying and 


ſelling ; ſo an innkeeper, a victualler, and an alehouſekeeper, 


get their living by buying and ſelling, but their way of buying 


and ſelling is not within the meaning of any of the ſtatutes of 
bankrupt ; the buying and ſelling which is within thoſe ſtatutes 
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liable to bankruptcy. 2 Vns. 240, 1, 2. Ejeciment lies of 
. mines, 2 Stra. 1142. a fine may be levied of mines, fit. De 
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is to be confined to perſons who live by a credit gained on an | 


„„ 


uncertain capital ſtock. 


The caſe at bar is this: One buys, another ſells ſo many 
feet of coals, to the buyer his executors and adminiſtrators, for 
a groſs ſum; the buyer works the mine and ſells the coals; and 


now it is ſaid he uſes merchandize, becauſe he is a coal maſter; 


but I think there is no difference between a leaſe for years and 


this caſe of the coal-mine; Sparrow clearly had a chatte! 
Intereſt in the land, like an elegit, as was ſaid. Though a mine 


be an inheritance, yet it may be ſevered from the inheritance 
by the grant now made; but it is certainly an intereſt in the 


land; if it is not fo, how is it to be conſidered or received? 


There is no doubt but an ejectment will lie of it, that a fine 


may be levied of it, and that a will of it requires three 
witneſſes; things annexed to the land while ſtanding and 
inherent in it, as trees, lead, coals, &c. while they are fo, 
are real eſtate and inheritable, but as ſoon as ſevered they are 
perſonal eſtate ; while a coal mine is undug it is part of the 


Inheritance; a gravel pit granted would be a chattel intereſt in 


the land until it was worked out, and if the grantee were 
interrupted in working it, he could have notbing but treſpaſs. 
If Sparrew was neither the farmer, nor owner of this coal 
mine, what was he? he mult be one or the other; and neither 
the owner'or farmer of an intereſt in land by buying and ſellin 

the ſame, or profits thereof, are liable to bankruptcy ; the cafe 


of the allum works is much ſtronger than this; the caſe of a 
. brickmaker is very different, the earth is manufactured and 


turned into quite another thing, but coals carried to market are 
the ſame as they were found on the earth; upon the whole it is 
impoſſible to make this man a trader within the meaning of the 
ſtatutes concerning bankrupts. W 


Clive:1 am of the ſame opinion ; if the owner of a colliery 
ſells coals, he cannot be a bankrupt; per Lord Sommers. 


/ 


Bathurſt : 1 am of the ſame opinion. 


Cen: I am of the ſame opinion as at preſent adviſed, but 
am not againſt having the matter argued a ſecond time, if the 


parties detire it. 


But it never was argued again that I have heard of, fo that 


the plaintiff muſt have entred his judgment upon the 


verdict, which was for him. a 


Hawkins 


\ 
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IXRESPAs8s for nailing trees up againſt the plaintiff's 1763. 


I wall; Not guilty pleaded; verdict for the plaintiff, 


The facts at the trial were, that the plaintiff was poſſeſſed of 


defendant's cloſe, and that the defendant nailed the trees grow- 
ing in his cloſe to the wall of the plaintiff's greenhouſe, which 
was the abſolute property of the plaintiff, and that the defendant 
had uſed fo to nail his trees to the ſame wall for 30 years laſt 
paſt, without interruption ; it was inſiſted that this long uſage 
was a poſſeſſion of the back part of the wall in the defendant, 
though the property of the wall was in the plaintiff, But per 
curiam, It was reſolved that this was no poſſeſhon in the 
defendant, but an eaſement only, and cannot be 'given in 
evidence upon the general iſſue; for whoever claims an eafe- 
ment muſt plead it ſpecially ; and judgment was given for the 
plaintiff, Gould J. Suppoſe. the wall falls down, it being the 
_ plaintiff's property and fence next to defendant's cloſe, the 


plaintiff muſt rebuild it, or the defendant might have an action 


againſt him, 


Anonymous. C. B. 


— mn 


(ubjeRt to the opinion of the court upon this ſhort caſe.” gte n. 


an eaſement 
muſt plead it 


a certain greenhouſe, the backwall whereof adjoined to the ſpecially. 


De BT on a bond with condition to 3 a certain ſum of Debt on a bond 
Ste 


money on or before ſuch a day; the 


of the bond, and ſets forth the condition, and pleads payment % be 


of the money before the day, to wit, that he paid it on ſuch a 
day; the plaintiff demurs, and defendant joins in demurrer. 


Burland for the plaintiff objected, that the defendant ought 
not to have put in iſſue the particular day whereon he paid the 
money, but ought to have pleaded that he paid the money on 


or before the day. But per curiam, The defendant has pleaded * 


ndant Craves oyer to pay money on 
fore ſuch a 
payment 
before the day, 
ſcilicet, ſuch a 


day, is good. 


that he paid the money before the day, according to the condi- Cro. Jac. 434. 


tion, which is in the disjunctive, to pay en or before the day; 
and the demurrer admits the plea to be true, and confeſſes the 
money was paid before the day, fo the defendant muſt have 
judgment; but the plaintiff moved for leave to withdraw his 
demurrer, and to reply, upon payment of coſts; which was 
granted. | 


Wolferſtan 
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1763. 
— north mediety of the church of Great Sheepy in the county 
Quare impedit of Leiceſter, the plaintiff's title ſet forth in the declaration is, 
that Elizabeth Vincent, widow, was ſeiſed in fee of the 
advowlon of the north mediety of the ſaid church in grols, 
and being fo ſeiſed, preſented Milliam Vincent her clerk to the 


| The record is lame, it being vacant, who was thereupon admitted, inſtituted. 


entred of Mi- and inducted thereto; and the ſaid Elizabeth being fo ſeiſed, 


in iht end and the faid north mediety, being full of the ſaid William 


"year of the pre- Vincent, ſhe (Elizabeth) on the firſt day of May in the year of 


ſent King. our Lord 1722. died ſeiſed of ſuch her eſtate in the advowſon, 


upon whoſe death the ſame deſcended to the ſaid William 


Vincent her ſon and heir, whereby the ſaid William was ſeiſed 
thereof in groſs in fee; and he being ſo ſeiſed, and being ſo 
Incumbent of the ſaid north mediety, afterwards on the 1ſt day 
of October 1740. made his will in writing, and thereby deviſed 
the ſaid advowſon unto Elizabeth Vincent and Hannah Vincent, 
ſpinſters, his daughters, and their heirs, equally to be divided 
between them; and afterwards on the firſt day of March 1740. 
died ſeiſed of ſuch his eſtate in the ſaid advowſon, and incum- 
bent of the north mediety of the ſaid church, upon whoſe death 
the ſaid Elizabeth and Hannah Vincent, ſpinſters, by virtue of 
the ſaid deviſe, became and were ſeiſed of the ſaid as ado in 
2 8 in fee; and the ſaid north mediety of the ſaid church 
became vacant by the death of the ſaid William; and the ſaid 
Elizabeth and Hannah Vincent, ſpinſters, being ſo ſeiſed, and 
the ſaid north mediety of the ſaid church being vacant by the 
death of the ſaid William, it belonged to the ſaid Elizabet“ 
and Hannah Vincent, ſpinſters, to prevent a fit perſon to the 
faid north mediety of the ſaid church ſo vacant, and one Han- 
nah Vincent, widow, uſurping upon the ſaid Elizabeth and 


Hannah Vincent, ſpinſters, preſented to the faid north mediety 


of the ſaid church ſo vacant 1 ad Vincent her clerk, who 
upon the preſentation of the ſaid Hannah Vincent, widow, was 
admitted, inſtituted and inducted thereunto ; and the ſaid Eli- 


 zabeth and Hannah Vincent, ſpinſters, being ſo ſeiſed of the 


ſaid advowſon, to wit, the ſaid Eliz. of one undivided moiety 
thereof, and the ſaid Hannah Vincent, ſpinſter, of the other 
undivided moiety thereof, ſne the ſaid Elizabeth Vincent, 
ſpinſter, afterwards, to wit, on the 22d day of January 1757, 
at Great Sheepy, by an indenture then and there made between 
Thomas Greſley Gent. of the firſt part, the ſaid Elizabeth 
Vincent, ſpinſter, of the ſecond part, Sir Nigell Greſley, Bart. 
and Francis Vincent, Eſq; of the third part, and Silveſter 
Vincent, clerk, of the fourth part, (the ſecond part of which 
indenture ſealed with the ſeal of the ſaid Elizabeth Vincent, 

| £ | ſpinſter, 


Wollerſtan verſus The Biſhop of Lincoln and White- 


UARE impedit to permit the plaintiff to preſent to the 
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ſpinſter, the ſaid plaintiff now brings into court) in conſidera- 1763. 
tion of a marriage then intended between the ſame El:zabeth Commynnnd 
and the ſaid Thomas Greſley, ſhe did grant to the ſaid Sir WorrznaTan 
Nigell and Francis her undivided moiety of the ſaid advowſon Ine p;;.op of 
of the north mediety of the ſaid church; to hold to them and Lax cor x and 
their heirs, to the uſe of the ſaid Elizabeth in fee, until the WIr ZXI AD» 
ſaid intended marriage, and from and after the faid marriage, to 
the uſe of the ſaid 5 lixabeth for her life, and from and after 
the determination of that eſtate, to the uſe of the ſaid Sir 
Nigell and Francis and their heirs during the life of the ſaid 
Elizabeth, and from and after the deceaſe of the ſaid Eligabeth 
to the uſe of the ſaid Silvefter Vincent, his executors, &c. for 
the term of 200 years; and from and after the determination < 
of the ſaid term to the uſe of the ſaid Thomas Greſfley for his 
life, and from and after the deceaſe of the ſurvivor of the ſaid 
Elizabeth and Thomas Greſley to uſe of the ſaid Sir Nzgell and 
Francis and their heirs for ever; which ſaid marriage after- 
wards on the firſt day of March, in the year laſt mentioned at 
| Great Sheepy was had, whereby and by virtue of the ſaid deed, 
and by force of the ſtatute for transferring uſes into poſſeſſion, 
the ſaid Thomas Greſfley and Elikabeth his wife, became and 
were ſeiſed of the ſaid moiety of the ſaid advowſon in right of 
the ſaid Elizabeth as of freehold, for the term of her life, the 
remainder belonging to the ſaid Sir Nigel! and Francis and 
their heirs during the life of the ſaid Elizabeth, the further 
remainder thereof belonging to the faid Silveſter Vincent, his 
executors, 6c. for the term aforeſaid, the further remainder 
thereof belonging to the ſaid Themas for his life, and the 
ultimate remainder thereof belonging to the ſaid Sir Vigeil and 
Francis and their heirs; and the ſaid Thomas and Elizabeth 
being ſo ſeiſed of the ſaid undivided motety, the remainder 
thereof belonging as aforelaid, and the ſaid Hannah Vincent, 
ſpinſter, being ſo ſciſed of the ſaid other moiety, the ſaid north 
mediety of faid church became vacant by the death of the firſt - | 
abovementioned Silveſter Vincent, whereupon the laſt menti- : 
oned Elizabeth and Hannah Vincent, ſpinſter, preſented the | 
faid Thomas Ereſley their clerk, who upon the fame preſen- 
tation was admitted, inſtituted and inducted into the ſaid north 
mediety; and the ſaid plaintiff further ſays, that the ſaid Thomas 
Grefley and Elizabeth his wife being ſo ſeiſedof one moiety, 
the remainder belonging as aforeſaid; and the ſaid Hannah 
Vincent, ſpinſter, being ſo ſeiſed of the other moiety, after- 
wards on the gth day of Nevember 1750, at Great Sheepy, by 
l indenture between Thomas Ereſley, and Elizabeth his wife of 
the firſt part, the ſaid Sir Nrge!! and Francis of the 2d part, 
' the ſaid Hannah Vincent, ſpinſter, of the third part, the ſaid 
Hannah Vincent, widow, of the 4th part, and the faid Edward 
(the plaintiff) of the 5th part, (which indenture the plaintiff 
brings into court) the ſaid Thomas and Elizabeth, Sir Nigel! 
and Francis did grant the ſaid moiety whereof the ſaid Thomas 
and Elizabeth were fo ſeiſed as aforeſaid, and the ſaid —— 
| | , thereo 
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1763. thereof fo limited to the ſaid Sir Nigell and Francis and the | 


—— faid Thomas, to the ſaid Edward (the plaintiff); to have and 


WoLFrnsTAN to hold the ſaid laſt mentioned molety to the ſaid Edward and | 


The 8 r bis heirs; and the ſaid Hannah Vincent, ſpinſter, by the ſame 
Lixcorx and indenture did grant to the ſaid Edvard the ſaid other moiety 


WarTznzad. of the ſaid advowſon; to have and to hold the ſame to ſaid 


lam * Edward and his heirs; by virtue of which ſaid indenture he 


of the advowſon, became and is now ſeiſed of the ſaid adyowſon in groſs, as of 


fee and right. And the ſaid Edward further ſays, that by a 
Statute 21 H. ſtatute made in the 21ſt year of Henry the Sth, it was enacted, 
S. againſt (among other things) that if any perſon or perſons 7 2 one 
paralitie. benefice with the cure of ſouls of the yearly value of 80. or 
above ſhould take any other with cure of ſouls, and be 


inſtituted and inducted in poſſeſſion of the ſame, that then 
immediately after ſuch poſſeſſion had thereof the firſt benefice 
' ſhould be adjudged to be void; and that it ſhould be lawful to 
every patran having the advowſon thereof, to preſent another, 
and the preſentee to have the benefit of the ſame in ſuch 


manner as though the incumbent had died or reſigned ; any 


licence, union or other diſpenſation to the contrary thereof 


obtained notwithſtanding ; as by the ſaid act (among other 
things) more fully appears; and the faid Edward ſays, that the 
faid benefice at the time of making the ſaid act, and at the time 
the ſaid Thomas Grefley was admitted, inſtituted and inducted 
thereto, was and ſtill is a benefice with cure of ſouls of the 
yearly value of 8/. and the ſaid Thomas Greſley bring ſo admit- 
red, inſtituted and indufted into the ſaid north mediety of the 
* faid church, and the ſaid Edward being ſo ſeiſed of the ſaid 
advowſon, afterwards on the 22d day of December 1759. the 


| laid Themas Greſfley accepted and took another benefice, with 


cure of ſouls of the yearly value of 8/. to wit, the rectory of 


the pariſh church of Sale in the ſaid county of Leiceſter, and 
afterwards, to wit, on the 22d day of December laſt mentioned 


the faid Thomas Grefley was admitted, inſtituted and inducted 
into the ſaid church of Seale, whereby and by force of the ſaid 
{tatute the north mediety of the ſaid church of Great Sheepy 
became void, and the ſaid Edward was ſeiſed of the advowſon 
of the ſaid north mediety of the ſaid church of Great Sheepy as 
aforeſaid, at the time the ſame ſo became void, and {till is fo 


ſeiſed thereof; and by reaſon of the premiſſes, and by force of 


the ſaid ſtatute, it now belongs to the ſaid Edward to preſent a 
fit perſon to the ſaid north mediety of the ſaid church of Great 
Sheepy, and the ſaid Biſhop and Thomas Whitehead unjuſtly 
diſturb the ſaid Edward therein, to the damage of the ſaid 
Edward of Zool. and therefore he brings this ſuit, &c. 


Plea, that the The biſhop by his plea ſays, that the north mediety of the 


bihop claims church of Great Sheepy is in the dioceſe of Lincoln, and that he 


hing but . : : . 
OS = claims nothing therein or in the advowſon thereof, except the 


admiffion, inſtitution and induction of parſons thereinto, and = 
| 8 x | amov 


* * 


} 
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amoval of them therefrom, and all ſuch other things belonging 1763. 


to, and as ordinary, of that place; and the B/hop further ſays,. 
that the plaintiff ought not to have his action againſt him, Worrz»- evan 


becauſe he ſays that the ſaid E/'zabeth Vincent, widow, was a. . 


ſeiſed, Ec. (and admits the title as ſet forth in the declaration, Lix cot u and 
down till the preſentation of the ſaid Thomas Greſiey) and Wwrrzuzan- 
(then he ſays,) that by the ſaid act of parliament it is enacted, 

{as in the ſaid declaration mentioned) and that the ſaĩd benefice 
of Great Sheepy at the time of the making of the ſaid act, and 
at the time of the admiſſion, inſtitution and induction of the 
faid Thomas Greſley, and from thence was and ſtill is a benefice 
with cure of ſouls of the yearly value of 84. as the plaintiff 
has abov2 alledged ; * but the ſaid Biſbop further ſays, that the » gee the note 
ſaid Thomas Greſley being ſo admitted, inſtituted and inducted at che end of 
into the ſaid north mediety of the church of Great Sheepy, and e calc 

being incumbent thereof, he the faid Thomas Greſley on the 

Ziſt day of October 1759. accepted and took the ſaid rectory of 
ths pariſh church of Scale, and was then and there admitted and 
inſtituted into the ſame reCtory, as by the plaintiff is alledged, | 
which ſaid rectory of Scale then was, and is, a benefice with Biſhop pleads 
cure of ſouls of the yearly value of 8/. whereby and by force 3 
of the ſtatute aforeſaid the north mediety of the church of ton 8 
Great Sheepy became vacant ; and the Biſbop further ſays, that ſecond living, 
the ſaid north mediety of the church of Great Sheepy was, 1 
remained and continued fo vacant from the time that the ſaid 18d after tha 
Thomas Greſley accepted and took the ſaid rectory of the church time he collated 
of Scale, and was admitted and i ituted into the ſame as dy lapſe. 
aforeſaid, for the ſpace of fix whole months then next follow- 
ing, wi-reby the right of collating to the ſaid north mediety of 
the church of Great Sheepy devolved to the ſaid Biſhop as 
ordinary of that place, by reaſon of the lapſe of time aforeſaid; 
wherefore the ſaid biſhop after the ſaid ſix months from the 
time that the ſaid Thomas Grefſley accepted and took the ſaid 
rectory of Scale, and was admitted and inſtituted into the fame, 
were lapſed, colluta the ſaid north mediety of the church of 
Great Sheep, on the ca Thomas TVhitehead his clerk, and 
cauied the ſaid Thomas Hit lead to be inſtituted and inducted 
into the ſame, by reaſon Wuereof the ſaid Thomas Whitehead 
from thence nitherto hath been, and izill is pariſon of the ſaid 
north medi2iy of the church of Great Sheepy imparſoned in 
the ſame; and this the ſaid Biſbop is ready to verify; whereſore 
he prays juigment if the ſaid plaintitr, without aſſigning ſome 
ſpecial impediinent in the power of him the ſaid Biſhop, ought 
to have his ſaid action againſt him. ä 


— = * — £0, Mt Bo... 4 N NN 8 


And the ſaid Thomas makes defence and ſays, that he is Incumbent's 
parſon imparſonee of the ſaid mediety, of the collation of the plea that the 
ſaid Biſhop; and further ſays, that the ſame became vacant by 8 
the ſaid Thomas Greſley's accepting and taking the rectory of him by lapſe. 
deale aforeſaid, on the 31ſt day of October 17 59. 1 ſo 5 
remained vacant until on the 20th day of Fune, 1760, on 
PaRT II. N which 


— 
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1763. which day at Great Sheepy the ſaid Biſbop as ordinary by lapſe 
| of ſix months collated the ſaid Thomas Whitehead to the ſaid 
WorrersTAN mediety of Great Sheepy then vacant z and this he 1s ready to 


The 8 4 verify ; wherefore he prays judgment if the plaintiff ought to 


Lixcol x and Rave his faid action againſt him. N.. 
WHITEHEAD. | 1 
Replication to The plaintiff replies to the biſhop's plea, that he ought not 
the Biſhop to be barred thereby from his action againſt the Biſhop, becauſe 
* proteſting that he the plaintiff had not any notice that Greſley 
had accepted the church of Seale, and was admitted and inſti— 
That the late tuted thereto before the ſaid 22d day of December 1759. for 
09 u e replication ſays, that Greſſey was induced in poſſeſſion of the 
24 living un faid rectory of Seale on the ſaid 22d of December 1759. and 
December 1759. not before, and that within ſix months after the ſaid 22d of 
"Iz that 1 December 1759. viz. the 29th of March 1760. by writing 
"a a nis under his hand and ſeal dated the ſame day laſt mentioned, he 
clerk to ths did preſent to the ſaid Br/hop one Thomas Hall, his the ſaid 
Ps who plaintiff's clerk, and requeſted the Biſbap to admit and inſtitute 
1 the ſaid Hall to the ſaid north mediety of Great Sheepy lo 
| vacant as aforeſaid, whom the Biſbop refuſed to admit and 
inſtitute thereto on the ſaid preſentation of the plaintiff, and 
hindred him in the ſaid preſentation thereto; but the Biſhep 
afterwards on the 20th of June 1760. collated to the ſaid 
north mediety (being vacant) on the ſaid Thomas J/hitehead, 


as the ſaid Biſtop hath in his plea above alledged; and this the 


plaintiff is ready to verify, and prays judgment and his damages 


by occaſion of the ſaid hindrance, and alſo a writ to the ſaid 


Replication to biſhop to be adjudged to him the ſaid plaintiff, The ica- 
the incumbent's P J S n P | h replica 


lea. KD EIS ; | ; a 

: the replication to the biſhop's plea (only changing the biſhop's 
name for the incumbent's name.) „„ 

The Biſhop's The Biſbop rejoins, and adinits that & refley was induced 

rejoinder. into the church of Scale the 22d of December 1759. and that 


the plaintiff within fix months from that day preſented Hal! 


his clerk, as the plaintiff has zlledged in his replication ; but 


the Brſhop further ſays, that before the ſaid 22d of December 


1759. Greſley accepted the church of Scale, viz. on the 31ſt 
of October 1759. and on that ſame day was a/mitted and in/l:- 
tute to the ſaid church of Scale, whereby and by the 1ail 
ſtatute the faid north mediety of Sh-2py became void; and the 
Biſhop further ſays, that the ſaid Hall did not within fix months 
from the time that Gre/lcy was admitted and inſtituted to the 
church of Scale, or at any time before the collation of the 
north PR of Great Sheepy on IYhitehead, and his being 
inſtituted and inaucted into the ſame, preſent, or offer himſelt, 
or appear before the ſaid Biſbop to be examined in order to his 
being admitted to the north mediety of Great Sheepy, but 
neglected ſo to do, wherefore the Biſbod, after the ſaid fix 
months from the time Grefley was admitted and inſtituted to 

T | . the 


tion to the incumbent //h:itehead's plea is exactly the ſame as 
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the church of Scale were elapſed, collated Great Sheepy on 1963. 
 I/hitehead, and cauſed him to be inſtituted and inducted into Con, 
the ſame, as the biſhop has above alledged; without this, that Worrexsran 
the Biſhop before he collated the north mediety of Great . 
| Sheepy on TVhitehead did refuſe to admit and inſtitute Hall to Lncef u an 


wherefore he prays judgment if the ſaid plaintiff ought to have 


_ 31ſt day of October 1759. and ſo remained void until on the 


 $heepy on this incumbent by lapſe; and the ſaid incumbent 
further ſays, that on the 31ſt day of Ofober 1759. the plaintiff 


rejoinder tends to put in 1{tue matter of law to the country. 


much the ſame as to the biſhop's. 


and the third argument for the plaintiff in Eaſter term 3 Geo. 
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the ſaid north mediety of the church of Great Sheepy upon WAI TEZAZA DP. 
the ſaid, preſentation of the ſaid plaintiff, as the ſaid plaintiff 
hath above alledged ; and this the Biſbop is ready to verify; 


his ſaid action againſt him, &c. 


The incumbent rejoins and ſays it is true the ſaid Thomas The incum- 
Greſley was inducted in poſſeſſion of the ſaid rectory of Seale bent's rejoinder. 
on the 22d day of December 1759. and not before; but ſays | 
that the mediety of the ſaid church of 2 became vacant 

by the ſaid Greſley's accepting the ſaid church of Sale on the 


20th day of June 1760. on which day the Biſhop collated 


had nothing in the advowſon of the church of Sheepy ; and 
this he is ready to verify; wherefore he prays judgment, and 
that the plaintiff may. be barred from having his action againſt 
him, oe. | | 


The plaintiff demurs to the Biſbop's rejoinder, and ſhews for Demurrer. 
ſpecial cauſes; 1. That it is a departure from his plea. 2. That | 
it traverſes matter not alledged by the plaintiff. 3. That it does 
not traverſe the induction. 4. Nor does the Biſbop ſay whether 
he did or did not collate to Sheepy before the end of ſix months 
after the inductiun of Thomas Greflcy to Scale. 5. T hat the 


The plaintiff's demurrer to the incumbent's rejoinder is 


The Biſhop and the incumbent ſeverally join in demurrer. 


This caſe was argued three times at the bar, the Iſt time in 
Hilary term 2 Geo. 3. the 2d time in Trinity term following; 


3. and in Trinity term following for the defendant. 


A note taken of the firſt argument for the plaintiff. It 
appears upon the pleadings that Thomas Greſley being incum- _ 
bent of the church in queſtion, on the 31ſt of October 1759. ix 
was inſtituted to a ſecond benefice with the cure of fouls, of 
the yearly value of 8/7. and that on the 224 of December, and 
not before, he was inducted into the fame; that the BH 
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W. Jones 337. 


ere 


wo | Trinity Term 3 Geo. 3. 


1763. (ſuppoſing the preſent living in queſtion to be void upon 

Ln) Greſley's inſtitution to the ſecond, before induction) on the 20th 

VorrzzsTAN of Fune 1760. collated the defendant Fhitehead to the church 
The Bienor of Of Great Sheepy by lapſe, without notice to the plaintiff. 


Lix cox x and 


 Wmrznzar. Therefore the.queſtion is, whether the church was void upon 


3 the inſtitution to the ſecond benefiee, or not before induction to 


ob. 165, 166. it, ſo as the biſhop could collate without notice; for if it was 


| Vaugh. 131. not void before induction, then the Biſhop has collated two days 


too ſoon; for by the fat. 21 H. 8. c. 13. , . it is clear that 
the firſt benefice ſhall not be void before induction to the ſecond. 


Agar v. The Biſhop of Peterborough and Denn, in quare 
impedit. For title to the avoidance, the fat. 21 Hen. 8. was 
pleaded the taking of a ſecond benefice with cure, the iſſue 
was taken upon the induction to the ſecond benefice, whereby 
| (fays the book) it ſeems to be allowed, that admiſſion and inſti- 
tution, do not make the firſt void, without induction. Moor 
I2. pl. 45. : 


A note of the firſt argument for the defendants. This 
' Watſon in fol. queſtion depends upon the fat. 21 Hen. 8. which fays, that 


page 12. if one having a benefice with cure, of 8/. per ann. accepts 
another with cure, and be in/{:tuted and inducted in poſſeſſion of 
the ſame, then and immediately after ſuch 7 had thereof, 
the firſt benefice ſhall be adjudged void. The word poſſeſſion 
in this ſtatute is very material, for a parſon is in paſſeſſion imme- 
diately upon inſtitution and before induction; the point I put 
this caſe upon is, that to the ſecond, induction is not neceſſary 


Codex 945, 946. 


to make the firſt benefice void; but if it is, it is only that the 


patron may have notice, Moor 443. but as to every body but 
the patron, it is void by inſtitution to the ſecond benefice; and 
for this I rely upon Dighy's caſe, 4 Rep. 78. b. 79. a. and 
the patron. may preſent without any ſentence of deprivation. 


Dyer 283. a. The patron, upon the inſtitution to the ſecond benefice, 


pl. 28. might have preſented, becauſe I inſiſt, the church, thereupon, 


was void, and being a choſe in action, it could not paſs by the 
Owen 23x. | grant of the advowlſon afterwards made to the plaintiff on the 
| pgth of November 1759. which was nine days after the inſtitu- 


tion to the ſecond benefice, as appears by the declaration. 


Cro. Eliz. 811. And ſuppoſe notice neceſſary to be given to 
the patron, yet it is not ſo to the grantee, becauſe it is uncer- 
tain to whom it muſt be given. | 


PlaintifP's counſel: I agree that induction and notice are much 


the ſame thing; and if notice be neceſlary, induction muſt be 


- fo too, the incumbent cannot ſue for tithes before induction. 


„ j } ; 


© ip 


Trinity Term 3 Geo. 3. 181 


Ld. Chief Juſtice: He can do every thing elſe. I want to 1563. 
know how this matter was at common law, whether upon tg 
incumbent's taking a ſecond benefice the patron could, or amd "phe 


could not preſent before ſentence of deprivation. I have great The Bino of 


difficulties, and ſhall be glad to hear another argument. Lincoln and 
WHITEHEAD. 
The ſecond argument for the plaintiff, at firſt ſetting _ 
was much to the lame effect as the firſt argument. 


Tze ſecond argument for the defendants by ſer eant Wiſſon. 


1 appears upon this record that on the 31ſt of October 1759. 
the late incumbent of this church in queſtion, was inſtituted to 
a ſecond benefice. 


That on the gth of November 1759. the patron of this 
church in queſtion granted the advowſon thereof to the 
plaintiff, 


That on the 22d of Decem!-r 1759. the late — 
thereof was inducted to the ſecond benefice; and 


That on the 20th of Fune 1760. the biſhop collated the 
defendant Whitehead to the church in queſtion, without notice 


to the late patron, or to the plaintiff, his grantee of the 
| adrowſon. 


Two 1 tt are made; 1/7, Whether the firſt 

living became ſo abſolutely void upon inſtitution to the ſecond 
living, that the patron, or the plaintiff his grantee, were bound 
to take notice, without notice given to them ? 


24, Whether the firſt benefice was ſo void, upon inſtitution 
to the ſecond, that by the grant of the advowſon i in fee nine 
days afterwards this turn could be transferred to the plaintiff? 


If it appears upon this record that the plaintiff hath no title, 
he cannot have judgment, be the 92 of the defendant ever ſo 
defective. 


It is on the defendant's part to contend, that as ſoon as the 
late incumbent was inſtituted to the ſecond, this firſt living was 
void, inſomuch that the patron could not afterwards transfer the 
right of preſentation for this turn, by his grant of the advowſon 
in fee to the plaintiff; and that the Biſhop had a right to col- 
late, after ſix months elapſed from the time of the inſtitution, 
without giving notice to any body. 
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182 Trinity Term 3 Geo. 5 
1763. How the law ſtood concerning pluralities before the ſtatute 


2 of 21 H. 8. c. 13. and whether that ſtatute hath made any and 
Worreas ran what alteration in the preſent caſe, may be firſt conſidered. 


Wo 


The Bis nor of 


Lis colx and One cannot well trace this matter farther back than the 


WIITEMTAV. third council of Latcran, * for, but a few years before that 


OY time, there was no ſuch thing as a lay patronage in this king- 
under Pope dom. It appears from the moſt authentic eceleſiaſtical writers, 
Alexander 3. 4 that from the latter end of the ſixth century until about the 
| conqueſt, all oblations, + tithes, &c. of a waole dioceſe were 

the voluntary gifts of Chriſtians, brought into one publick 

ſtock, and divided by order of the Bithop into ſeveral portions 

for the ſupport of himſelf, his clergy, the poor, and the repa- 


ration of churches. 


The parochial clergy in general, lived with the Biſhop i in 
the city, who ſent them out occaſionally to preach the goſpel 
throughout his disceſe, and every prieſt received the oblations, 
c. within his own circuit, and brought them into the public 


ſtock. 


In this manner were the clergy inſtituted by the biſhop, and 
in whatſoever part of the diocete a prieſt was (by his order, ) he 
was (properly ſpeaking) reſident upon his cure; for relidence 
then was relative to the whole dioceſe, as it is now to a ſingle 
parith. Serlock the Biſhop of London's Charge to his clergy, 
anno 1759. touching piuralities and non-reſidence, page 25. 


Although ſome writers aſcribe the diviſion of pariſhes to 
Archbiſhop Honorius about the year 636, from the authority 
of Archbiſhop Parker, who ſays, That Honorius provinciam 
ſuam in parachias diviſit; yet Mr. Selen ſays, © The paſſage 
« means that he divided his province into dtocejes 3%” and Biſhop 

Syerlock ſecins to agree with hin, in his charge to his London 
clergy 1759. 7e. 25. where he ſay- that the word pariſh in the 
old canons, ue to ſignify a dioceje, as appears by injunctions 
given to Bi ſhops not to invade the priſbes of each other. 


Leges Alfrel. The clergy were then no other than collectors and ſtewards 


No. 24 of the tythes and oblations till about the oth or 11th century, 


and their reſidence was in any part of the dioceſe as the Biſhop 
* Glanvil 29. ordered. Kennett's Paroch. Antiq.. 78, 79. * they were inſti- 


See a declaration tuted, but could not properly have any induction or ſeiſin of 


in recto advoca- any church i in the dioceſc. 


+ The firſt council that mentions tithes is that of Lateran, anno domini 1119. 
under Pope Calixtus 2. and there they are any ſpoken of, as received by ſpecial 


conſecrations. There was no canon b ©: that of the fourth council of Lateran, 


anno dom. 1215. held under Pope 3 3. that even — tithes due oi 
common right. 


This 


e 


{ I 


them as have been received here, and are now part of the law 


43. Inno domini. 1179. 5 Hen. 2. Whoever took a 2d bene- of Durham, 


loco, et curam per ſeipſum exercere. to this council. 


e plurimorum: ne id de cetero fiat, diſtrictius inhibemus. 


Trinity Term 3 Geo. 3. 1 


This being inconvenient, as chriſtianity ſpread, great 1763. 
encouragement was given to lords of manors, and other greet:!!ů⸗»ũã 
men, to build churches for themſelves and tenants on their WoryznsTan | 
own lands; and for this purpoſe, the Biſhop yielded part of his 4. Reno ot F 
right to ſuch founders, permitted them to name a perſon to eee 1 
ſerve the living, provided he was well qualified; the judgment Warrznzap. 
of which, the Biſhop reſerved to himſelf. And his judgment, 
whether fit or not, is concluſive to this day. Sher. Charge in 
1759. 26. And this is the origin of lay patronages, and the 
firſt beginning of the diviſion of pariſbes into the limits we now 
find them; which (it ſeems) began about the time of the con- 
queſt, or a little after, and was a work of ſome ages. 


Before this period there ſeems to have been no law againſt 
pluralities and non-reſidence, fo that every prieſt who loved the 
Fleece more than the Flock, got poſſeſſion of as many churches 
as he could ; and if he had forty, there was no law to the con- 
trary, this accounts for what is often mentioned in our books, 
« 'That, at common law a man might have held forty livings 
« if he could have got them.” 

\ | 

This avaritious behaviour of the clergy, occaſioned the 

making of ſeveral canons and conſtitutions againſt pluralities 


and non-reſidence. It is proper only to take notice of ſuch of 


of the land, and which moſt materially concern the preſent - 
queſtion. DE | 


By the 34 council of Lateran, * held under Pope Alexander * The Biſhops 
Norwich, 


tice, his inſtitution to it was void; and every perſon admitted Hereford and 
ad eccleſiam vel eccleſiaſticum mniniſteri um 18 bound reſidere in Bath, were ſen 
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Theſe are the words of the 43d canon: 


« Quia nonnulli, modum avaritiæ non ponentes, dignitates The 34 Later 
« diverſas eccleliaſticas, et plures eccleſias parochiales contra council made t 
« facrorum canomim inſtituta nituntur ACCIPERE, ut cum ling void. 
« unum officium vix implece ſufficient, ſibi vendicent ſtipendia 


=o 
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« Cum igitur eccleſia, vel eceleſiaſticum miniſterium committi 
« debuerit, talis ad hoc perſona queratur quo reſidere in loco, 
« et curam ejus per ſeipſum valeat exercere; quod ſi aliter = 
« actum fuerit et qui receperit quod contra facros canones 
* accepit, amittat, et qui dederit, largiendi poteſtatem privetur, 
Extra lib. 3. tit. 4. de clericis non reſidentibus. Can, 4.3.” 
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* 


1763. By the 4th (which is called the great) council of. Lateran, 


it any perſon having one benefice with cure of ſouls, accepts a 


Wourzn37an ſecond, the firſt is declared void ipfo jure ; this was held under 
The Riener of Pope Innocent 3. Anno 1215. 6 Rice 1. | 
Linx cor x and 


Warrznzad. Theſe are the words of the 28th canon of this council: 


4th Later ee Quicunq' receperit aliquod beneficium curam habens anima- 


wag pong « rum annexam, fi prius tale beneficium habebat, eo fit ipſo 
Preſent « jure privatus, et fi forte illud retinere contenderit, etiam alio 
4 Patriarchs, ( ſpolietur. Is quoque ad quem prioris ſpectat donatio, illud 
- | Biſhops, c“ poſt receptionem alterius liberd conferat cui meritd viderit 


oo Abbots and © conferendum : et ſi ultra ſex menſes conferre diſtruerit, non 
hi « ſolùm ad alios ſecundum Laterenſis concilii ſtatutum ejus 


1215 Total, © collatio devolvatur, verumetiam tantum de ſuis cogatur 
&& proventibus in utilitatem eccleſiæ cujus eſt illud beneficium 


tc adſignare, quantum a tempore vacationis ipſius conſtiterit 
tt eſſe perceptum. Hoc idem in perſonalibus eſſe decernimus 
« obſervandum, addentes ut in eadem eccleſia, nullus, plures 
<« dignitates aut perſonatus habere preſumat, etiam fi curam 
cc animarum non habeant. Circa ſublimes tamen et literatas 
cc perſonas, quæ majoribus beneficiis ſunt honorandæ, cum 
cc ratio poſtulaverit, per ſedem apoſtolicam poterit diſpenſari. 
Extra lib. 3. tit. 5. de Prebendis, Can. 28. | 


So that by this canon whoever took a 2d benefice was 

- deprived ipjo jure of the 1ſt, and the patron might preſent to it 

immediately, and if he did not within ſix months, the Biſhop 

ir __ collate, and order the profits received ſince the avoidance 
te be 


aſſigned to the collatee. 


24 councilof By the 2d council of Lyons held under Pope Gregory 10th 
Lyons makes Anno 1274. 3 Ed. 1. upon taking a ad living, the firſt was 
kvings void. void, and if he was not contented with the 2d but endeavoured 


to keep both above a month, he was deprived of both. 


The conſtitution of John Peccham upon the canon made at 
this council of Lyons runs thus: „ Qui plura beneficia curam 
« animarum habentia, tine diſpenſatione, ultimo contentus fit ; 
te & decernimus, & perpetua ſtabilitate firmamus, ut quicunq; 
« in poſterùm plura beneficia curam animarum habentia, ſeu 
« alias incompatibilia, abſque ſedis apoſtolicz diſpenſatione, 
RECEPERIT, vel affecutus fuerit per modum INSTITU- 
TIONIS, vel commendæ, ſeu cuſtodiæ, vel unum, titulo 
inſtitutionis, aliud, titulo commendæ vel cuſtodiæ, præter 


8 8 8 


received here. 


Latch 243. « modum illum —— conſtitutio Gregoriana edita in con- 


England ſent ( Cilio Lugdunenſi permittii, Eo 1Ps0O fit privatus omnibus ſic 


Biſhops to it. « obtentis beneficiis, ipſoq; facto ſententia excommunicationis 
« permaneat innodatus: a qua, non, niſi per nos, aut ſucceſ- 
« fores noſtros, vel ſedem apoſtolicam abſolutionis gratiam 
« valeat promereri. Lind. lib. 3. tit. 6. fo. 136, 137. de 


' Obſerve 


Moor 119. 


te praezvendis.” 


$a a as oe. Ec. 
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Obſerve the words, © Qui verd aſſecutus fuerit per modum 1763. 
« INSTITUTIONIsS,” was to loſe both livings; but notwith- Gonyn—nng 
Qanding theſe well intended canons, the Pope's diſpenſing Worrzzsrax 
power (reſerved to him thereby), rendered them of little effect. jp oc 

| | — Lin cot and 

To redreſs the grievance of * pluralities by diſpenſa- WII XZ A- 
tions, there is to be found among the Extravagantes printed at 
Paris 1505. 4to. a decretal of Pope John the 22d, beginning 
Execrabilis quorundam tam religioſorum quam ſeculariim 
ambitio; which (after reciting the many evils of pluralities 
and non- reſidence) decrees that whoever holds a plurality by 
diſpenſation, ſhall make his election within a month after 
notice of the decree, which benefice he chuſes to keep, and 
ſhall reſign the others; and if he does not, all his livings ſhall Oneinftanceof a | 
be void. Extra lib. 3. tit. de Prebendis & Dignitatibus, fo. on ee 1 
19, Cc. dated at Avignon 13 Kal. Decemb. in the 2d year of * 3 
his pontificate. This was in the year 1277. 6 Ed. 1. three Watſon 21. 
years after the council of Lyons. | | 


From hence it appears, 


(1.) That by a canon in the 3d council of Lateran, the 1179. 5 H. 2. 


ſecond living was void by deprivation. 


| (2.) By a canon in the 4th council of Lateran, the firſt 1215. 6 R. 1. 
living was 7pſo jure void, by accepting a ſecond, without 
deprivation. | | \ | 


„ ( 3-) By a canon in the ſecond council of Lyons, the firſt 1274. 3 E. 1. 
was void, and if he endeavoured to keep both, he was to loſe 


both. 


(4-) By the deeree of Pope Jobn 22. no one could hold 1277. 6 E. 2. 
two dignities or benefices by diſpenſation, except he was a 


Cardinal, or the relation of ſome prince. 


Theſe canons have all been received here, as appears froma 
multitude” of caſes in our law- books: but the * canon of the * Is as ſtrong a 
4th Lateran council for making the 1ſt benefice void, has been tt of Pata. 
the law moſt generally uſed and approved here, and was cer- Hard. wr. _ 
tainly the law of the land long before the ſtatute of 21 H. 8. Lynd. 

So. that before the ſtatute (it ſeems pretty clear) the church in 2 * „ 


queſtion would have been void by the canon law upon the 2 K yi y 


incumbent's acceptance of inſtitution to the 2d benefice, with- 4 Rep. 75, 79. 


out any ſentence of deprivation; for the words © ipſo jure fit £22925 not 


« privatus in the 4th council of Lateran, was a general 
« ſentence of deprivation.” Sir W. Jones 377. received. 
5 | Continued per 


25 H. 8. c. 19. ſ. 7. No canons fince bind laics. 5 Rep. 9, 32. Watſon 23. 


It 


＋ Hern. Canonici 


186 | | Trinity Term 3 A 


1763. It is obſervable that there is not a word ſaid of induction in 


L——) any of theſe canons, but the words are „ qui nituntur accipere 


WoLrzzsTAN cc plures eccleſias, &c. Quicung; receperit aliquod benefici- 

we « um, &c. Quicunq; plura beneficia receperit, vel aſſecutus 
The Bis nor of cc f . 1 &c 55 A d h ds 
WärTEXZ Ap. accept and take in the ſtatute of 21 H. 8. ſeein to be copied 


Not a word of 
induction in any from them. 


of theſe canons. ä | 

3- Lateran. If it may be allowed to cite Doctor ſes Fs arergon Juris 
ede, ; He lays it down in fol. [416.] That all 

benefices with cure of ſouls are by the conſtitution of the 

fourth council of Lateran void ipſo jure (without a diſpenſa- 


2. Lyons. 


tion) by an admiſſion to a ſecond benehce though they are not 


inducted to either, but have only inſtitution thereunto. 


Such part of the canon law as hath been received here is not 


the Pope's law, but the law of the land, which no eccleſiaſtical 


power could ever lawfully diſpenſe with. Yau. 21. So there 


is no occaſion for a ſentence of deprivation, by our law. 


And although this part of the argument is drawn from the 
canon law, and the law of the popes, yet it muſt be owned 


thoſe laws were never acknowledged to be laws of England; 
and therefore they are no further of authority than as they 


agree with the law, or common law of England, and ſo have 
been received here. 7 | 


The common law ever ſet its face againſt pluralities, non- 
reſidence, and the Pepe's uſurp'd diſpenſing power ; and Lord 
aughan ſcouts the diſtinction made between a ceſſion by an 
incumbent's accepting a biſhopric, and an incumbent's taking 
a ſecond benefice. It paſſes for current (ſays he) in our new 
books, that in the cafe of pluralities the avoidance is by the 
1 canon law, and therefore may be diſpenſed with, by that law; 
but that in caſe of a Biſhop made, the avoidance is by the 
common law. He ſeems to ſmile at the diſtinction, and ſays, 
the patron may preſent as ſoon as the incumbent is inſtituted to 
the ſecond living, without deprivation ;, and the law was 
antiently ſo. Yau. 21. 2 | | 


Mr. Selden in his notes upon Drayten's Pelyolbion, 3d Vol. 


1793. publiſhed by Dr. 1/lkins, ſays, that England uſed to 
ſend four Biſhops to general councils. By this courſe, canons, 
The great have been received into our law. As of bigamy in the council 


council 1215- of Lyons, interpreted by parliament under Ed. I. of plurulities 


in the council of Lateran under ' pope Innocent 3. The law 
of Lapſe had its gfound in the council of Lateran, anno 1179. 


under pope Alexander 3. where laymen were only allowed four 


months, though the clergy or religious, who had title, had fix 
months ; but this was never allowed or agreed to here; for 
cyery patron has fix months in England, 


mw , © 


From 


Edward 2. it being written in the court hand of that time; it 
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From hence (fays Selden) „“ You cannot but perceive that 1763. 
« canons and conſtitutions in the pope's councils never bounße 
« us in other form than fitting them by the ſquare of Englih WorrrasTan 
« law, and policy.” Our reverend ſages and baronage allowed The pi. or 
and interpreted them; and in framing their writs would Lixcorn and 
mention. them + as /aw and cuſtom of the kingdom, and not Wxirznzap. 
other wile. pts, + Reg. 42. in 


. a writ of pro- 
hibition lapſe is mentioned to be by the common law. 


With reſpect to the ceremony of induction, it is obſervable, Tho! it is ſaid 
that in our moſt antient eee of declarations and plead- eee 
ings in writs of right of advowſon touching the inheritance, be alledged who 
or in guare impedit, and darrein preſentment, touching the brings writ of. 
poſſeſſion or turn, there is no mention made of induction; _ of a 
but in order to ſhew icifin or poſſeſſion in the demandant or Ra. Ab. 383. 
plaintiff, or of him under whom he claims, he only alledges Yer coral 
that he preſented his clerk, who was inflituted. | Vn. pn 
To prove this, Glanvil, lib. 4. de Advocationibus Hecloſi- 
arum, 17 6. temp. H. 2. Biſhop Nicholjon's Hift. Library 
3. Is qui petit jus ſuum in hæc verba verſus adverſarium 
uum proponet. * 4 | 20 


« Peto advocationem illius eccleſiz ſicut jus meum, et 


“ pertinentem ad hereditatem meam, et de qua advocatione 


« ego fui ſeiſitus, (vel aliquis anteceſſorum fuit) tempore regis 
« Henrici avi domini regis (vel poſt coronationem domini 
« regis:) et adeò ſeiſitus ad eandem eceleſiam vacantem 
« præſentavi perſonam (aliquo prædictorum temporum :) et 


ita preſentavi, quod ad preſentationem meam perſona fuit in 


« ea eccleſia INSTITUTA; et ſi quis hoc voluerit negare, 


„ habeo probos homines qui hoc viderunt et audierunt et 


c parati ſunt hoc diracionare ſecundum conſiderationem curiæ, 
« et maxime illum B. et illum, & illum. | 


Audito autem clameo ipſius petentis, is qui tenet poterit 
« fe defendere per duellum vel ponere ſeipſum in aſſiſam 
% magnam, es 


The following is a record in guare impedit, copied truly To ſhew that 
from a M.S. in parchment in the poſſeſſion of the reporter, 8 | 
which is preſumed to be part of the original year book of 18 + dk 


being curious for its antiquity is inſerted here at length. 
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188 Trinity Term 3 Geo. 3. 


De termino Trinitatis anno Regni Regis Edwardi 
decimo octavo. 8 


1763. « Edmundus de Appelby ſummonitus fuit ad reſpondendum 
„ priori de * Lithom de placito quod permittat ipſum preſen- 
Wor FERSTAXN cc tare ydoneam perſonam ad ack de Appelby, quz vacat 
The Bicnor of © & ad ſuam ſpectat donationem, &c, et unde idem prior per 
Lixcolx and © I. de A. attornatum ſuum dicit quod quzdam Margeria 


WurTEREAD. & Banaſter quondam fuit ſeiſita de manerio de Appelby, ad 


— ee Lan- © quod predicta advocatio tunc pertinebat, quz ad eandem 


caſhire, a priory © EcCleſtam preſentavit quendam Ricardum Midde clericum 
of Benedictine ( ſuum, qui ad preſentationem ſuam fuit admiſſus & + in/t:- 
—_ . « tutus tempore pacis tempore Henrici regis avi domini regis 
Monaftica 233. nunc; et poſtea eadem Margeria per cartam ſuam dedit & 
+ There is not conceſſit advocationem prædictam cuidam Willielmo priori 
2 eee « de Lithom, tenendum eidem priori & ſucceſſoribus ſuis et 
en « eccleſiæ ſuæ ſancti Cuthberti, in puram et perpetuam 

« elemoſinam in perpetuum; et dicit quod vacante eccleſia 

« prædicta per mortem diCti Ricardi, quidam Willielmus, 

« filius Willielmi Vernon oppoſuit ſe preſentationi prædicti 


former prior in ( verſus ipſum Willielmum, de advocatione prædicta coram 
que — 14 “ juſticiariis prædicti Henrici regis avi, &c. hic de Banco, 
ftranger. « anno regni ſui quinquageſimo, et preſentationem ſuam, per 

« judicium ejuſdem curiæ verſus eum recuperavit ; ita quod 
ce ſiam contulit cuidam Thomæ Mandeville clerico ſuo, et 
« eum inſtituit in eadem ut in jure ipſius prioris & eccleſiæ 
« ſuæ prædictæ, &c ; et poſtmodum vacante prædictà eccleſia 
« per mortem prædicti Thom 


ce oppoſuit ſe preſentationi cujuſdam Ambroſii tunc prioris de 
« Lithom, predeceſſoris ipſius prioris nunc, per quod idem 
« Ambroſius venire fecit coram Radulpho de Hengham et 
& fociis ſuis juſticiariis ad placita regis recordum prædicti 
« placiti habiti hic inter 8 quondam 
« priorem, &c. et prædictum Willielmum filium Willielmi 


The record of 
that recovery 
r-mnved into 

B. R. and a ſcire 


facias to ſh-w 


cauſe why the (C anteceſſoris prædicti Ricardi; ita quod iidem juſticiarii 
| prior ſhould not cc præmuniri fecerint prædictum Ricardum per breve de ſeire 


preſent on ano- 


ther avoidance. © facias eſſendi coram domino Edwardo rege patre domini 
Judgment for ( regis nunc anno regni fui decimo ſexto, oſtenſum ft quid 
im in B. R. on « pro fe haberet vel dicere ſciret quare prædictus prior præſen- 


| the ſcire facias, 


and a writ tothe © tationem ſuam habere non debet ; ita quod in octabis ſancti 
Biſhop. « Johannis Baptiſtz anno regni regis Edvardi ſupradicto con- 

« ſideratum fuit quod * e prior haberet breve epiſcopo 
« quod (non obſtante reclameo prædicti Ricardi) ad præſen- 
« tationem jpſius prioris ad prædictam eccleſiam ydoneam 
« perſonam admitteret, et dicit quod epiſcopus illa vice eandem 


Arraiins 


& epiſcopus Lincoln' tunc, per lapſum temporis eandem eccle- 


1% cecleſiam per lapſum temporis contulit cuidam Johanni de 


A recovery by a © prioris; per quod idem prior tulit breve quare impedit 


=, quidam Ricardus Vernon 
« conſanguineus & hæres prædicti Willielmi filii Willielmi + 


1 


e tandi ad prædictam eccleſiam de dono prædictæ Margeriæ, 


1 2 U N 2 (ns 0 BED. woe ITT * 


pro conceflo, unde petit judicium, &c. 


= Trinity Term 3 Geo. 3. x 189 


« Arraiins decano clerico ſuo et eum * in/tituit in eadem ut 1763. 
in jure ipſius prioris et eccleſiz ſuæ prædictæ, per cufu ! 
mortem prædicta eccleſia modo vacat, et, èa ratione, nunc WorrzzsTAN 


« ad ipſum priorem ad prædictam eccleſiam pertinet preſentare, Ine Biz gor of 
« predictus Edmundus eum injuſtè impedit, unde dicit quod Lixcor x and 


d deterioratus eſt et damnum habet ad ducentas libras, et inde War zur. 
C producit ſectam. 


Not a word of 
3 | induction. 
« Et prædictus Edmundus venit & defendit vim, &c. et Plea, 
« dicit quod ad ipſum Edmundum, et non ad prædictum 
« priorem, ad prædictam eccleſiam pertinet præſentare, quia 
« dicit quod cum prædictus prior ſumat titulum ſuum præſen- 


« quam idem prior aſſerit præſentaſſe ad prædictam eccleſiam 
« prædictum Ricardum Midde clericum ſuum qui ad præſen- 


e tationem fuit admiſſus & inflitutus tempore pacis regis 
« Henrici, quidam Henricus Appelby avus ipſius Edmundi That the grand- 
E cujus hæres iple eſt ultimò præſentavit ad eandem eccleſiam father of defen- 


. h . | da: ſe : 
« quendam magiſtrum Henricum Lovel clericum ſuum, qui «+1 nugoen er 


« ad præſentationem ſuam fuit admiſſus & inſtitutus tempore 
« pacis tempore prædicti regis Henrici, per cujus mortem, ut 
« per mortem ipſius qui ultimò fuit præſentatus per verum 


„ patronum, prædicta eccleſia modo vacat, et hoc pretendit 


« yerificare, &c. unde petit judicium. 


« Et prior dicit quod cum ipſe narrando verſus ipſum Replication 

« Edmundum ſumat titulum ſuum de dono prædicte Margeriæ i 02505 
« de advocatione prædicta, poſt quod donum, vacante eccleſia 

« per mortem prædicti Ricardi Midde, prædictus Willielmus 

« filius Willielmi oppoſuit ſe preſentationi prædicti Willielmi 

« quondam prioris, &c. quam ipſe tunc fecit ad eandem eccle- 

« ſiam, et verſus quem idem prior recuperavit preſentationem 

« ſuam per judicium curiæ domini regis, et habuit breve 

« prrdicko epiſcopo ut prædictum eſt; ita quod collatio ejusdem 

eccleſiæ, quæ prædictus epiſcopus fecit prædicto Thomæ de 

& Mandeville, fuit, & computari debet in jure ipſius prioris et 
eccleſiæ ſuæ prædictæ; et poſtmodum vacante prædicta 

« eccleſia per mortem ipſius Thomæ de Mandeville, prædictus 

« Ricardus de Vernon oppoſuit ſe præſentationi prædicti Am- 

« broſii quondàm prioris, &c. verſus quem idem prior iterato, 


per conſiderationem curiæ domini regis habuit breve epiſ- 


« copo ut premittitur ; ita quod collatio quam epiſcopus tunc 
fecit prædicto Johanni de Arraiins ſimiliter fuit in jure ipſius 

« prioris; qui quidem Johannes de Arraiins ultimò obiit 

« perſona in eadem eccleſia, prout ipſe eſt paratus verificare 

ad quas collationes in prædictis duabus ultimis vacationibus 
« ejuſdem eccleſiæ faftas, prædictus Edmundus non reſpondit 
vel oſtendit quod ipſe vel aliquis anteceſſorum ſuorum in 
eiſdem duabus ultimis vacationibus ejuſdem eceleſiæ aliquem 

« clericum ſuum ad eandem præſentaverint, vel aliquod cla- 

* meum tunc oppoſuerint, per quod breve hoc haberi debet 
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Wurrtnzap. cc aliquis clericus exſtiterit admiſſus 


on the preſenta- 


or his prede- quod curia, hoc habeat pro conceſſo, c. dicit preterca 
 <eflors, and ( quoy non habet neceſſe reſpondere ad collationes quas præ- 


190 ; Trinity Term 3 Geo. 3. 


1763. „Et Edmundus dicit ut priùs, quod prediftus, Henricus 
A H auus ſuus tanquem verus patronus eceleſiæ prædictæ ultimo 
Worrzxsrax « præſentavit ad prædictam eccleſiam pradictum magiſtrum 
The Bienor of © Henricum Lovel clericum ſuum, qui ad præſentationem 
Lixcorx and © ſuam fuit admiſſus et inſtitutus, "= hoc quod unquam 
1 hk 1 ifſus & inſtitutus in prædicta 
Traverſes that © eccleſia ad præſentationem prædicti prioris vel alicujus 
any clerk was © predeceſſorum ſuorum poſt præſentationem factam de ipſo 
ever inſtituted (c magiſtro Henrico Lovel, et hoc pretendit verificare, ke. 


Bon of the prior © ad quam verificationem non reſpondit, unde petit judicium, 


= matey ry « dictus prior dicit prædictum epiſcopum feciſſe ad prædictam 


tween the © eccleſiam, nec etiam ad placita ſeu ad judicia que prædictus 
former prior and « prior allegat fuiſſe inter predeceſſores ſuos et prædictos 
8 « Willielmum filium Willielmi, & Ricardum de Vernon qui 

5 ce ipſi Edmundo ſunt extranei, unde petit judicium et breve 

„ epiſcopo, &c. Dies datus eſt eis hic a die ſancti Michaelis in 
Defendant-cog- © quindecim dies; ad quem diem prædictus Edmundus venit 
novit, &c. « et dicit quod non poteſt dedicere quin prædictus epiſcopus 
: « præſentavit jure ipſius prioris ad prædictam eccleſiam in 
Judgment ans © omnibus ut prænotatum eſt. Ideò conſideratum eſt per 
writ to the « curiam quod prædictus prior habeat breve epiſcopo ut præ- 


| Biſhop for the 4c dicta eſt, &c. 


plaintiff, 


This record, ſhews that induction, in ancient times was not 
uſed, or thought of, that it is an authentic record, appears by 
Fitzherbert's Grand abridgment, title Darrein Preſentment , 

where it is pleaded in another cauſe between the ſame parties | 
in a Darrein Preſentment brought by Appelby the defendant | 
againſt the Prior, for the ſame church, debated the ſame term, 
which was compromiſed upon the Prior's paying Appelty a ſum 
of money, whereupon the prior had a writ to the Biſhop. 

Whether induction augments the title to a benefice ? Lynd. 
lib. 3. tit. 6. cap. 2. fel. 139. note (c) upon the words 

« Inſtitutus ſuerit. Cum enim inftitutus fuerit, Tunc enim 

“ habet jus, non ſolum ad rem, ſed in re, Et hac enim inſti- 

<« tutione, acquiritur titulus, etiamſi poſſeſſio nondum ſit adepta : 

« Nam in beneficialibus, beneficiorum traditio, non auget 

6c 1 tituli precedentis; et ſine traditione transfertur 

« Dominium. . 


So that induction (is only a ceremony and) does not increaſe 
the title to a benefice. S. P. Lynd. 141. note (u) Induction is 
not part of the title where there is inſtitution, but only where 


induction or inſtallation habetur pro ipſo tituls. s 
Having endeavoured to ſhew, that by inſtitution to a ſecond, 55 

the firſt living was void by the canon law (which became part 

of our law) ifſo jure without deprivation; and that anticntly 


the 


the 


the ceremony of induction was not uſed; it ſhall next be 1763. 


upon in/litution thereto, againſt all perſons but the King; Worrzss va 
conſequently any perſon having received inſtitution to a ſecond he r;c.,. of 


and in/tituted his clerk, the incumbent could not be removed Lyons. 


fit perſon. 


though before induction. Bro. Quare Impedit, pl. 65. 


164. And Lord Hob. 154. in the caſe of Colt and Glover 


Trinity Term 3 Geo. 3. , 1 
ſhewn, that by the common law a church is completely ful 


benefice, has accepted and taken it, and in ſuch caſe the firſt Lixcory and 
would have been void, before the 21 f. 8. WruTzuzap. 


At common law, before the flat. Weſtm. 2. (which does Anno 1285. 
not mention the word induction) if one had preſented to a — = 


church whereunto he had no right, and the Biſhop had admitted council of 


except by the King. 2 Inf. 357. Co. Lit. 344. b. 6 Rep. 
49. BeofwelPs caſe; for theſe good reaſons, 


” . Becauſe he was in by a judicial act of the Biſhop. 
24. The law had its end when the church was filled with a 


31. That the incumbent having the care of fouls might 
attend his charge in peace; ſo that after in/t:tution (ſays Coke) 
he ſhould not be ſubje& to any action to be removed at the ſuit- 
of any common perſon on any account whatever ; and if he 
could not be removed after inſtitution, ſurely he had thereby 
accepted and taten the living. 15 


Where a common perſon preſents his cler, and he is 
admitted and inſtituted, he cannot revoke his preſentation 


If a gift be made to a parſon before induction, it is good; ſo 


if he alien with conſent, &c. before induction, it is good. 


Goldſb. 163. 


No lapſe can incur after inflitution, though no induction be 
ever made, becauſe the church is full by :n/{itutzon. Goldſb. 


verſus Biſhop of Coventry, ſays, I hold it clear that if the 7 - ' = 
patron preſent, and his clerk be e and remain without 5 | 

induftion eighteen months, the King ſhall not preſent upon 
him by lapſe, for the King cannot have a lapſe but where the 
ordinary might have had it 'before; this proves moſt clearly 


that the church is full by zn/{:tution; and even againſt the Hitchin _ 


King, where the King has no right to the church as patron. * S. P. 
I | 13 Jaco 


The fat. of 21 H. 8. c. 13. / 9, 10. comes next to be 
conſidered ; whether it has made any, and what alteration of 
the law in this caſe, as it ſtood before? | 


Sea. 
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192 Trinity Term 3 Geo. * 


1 


1763. Set. 9. enacts, That if any perſon or perſons, having one 
2 benefice with cure of ſouls, being of the yearly value of 8. 
WorrezsTAN 4 or above, accept and take another with 13 5 ſouls, and 
e be inſtituted and inducted in poſſeſſion of the ſame; then 
roar tat. © and. immediately after fuch Ws 2 bed del, the firſt 
WurlTEuEAD. cc benefice ſhall be adjudged in law to be void. | 


Seat. 10. “ And it ſhall be lawful to every patron having 
the advowſon thereof to preſent another, and the preſentee 
« to have the benefit of the ſame, in ſuch like manner and 
form as though the incumbent had died or reſigned; any 

« licence, union, or other diſpenſation to the contrary hereof 
obtained notwithſtanding.” 1 85 


The true k for conſtruing a ſtatute, is to conſider the 
; ſubje matter of it, and the ends and purpoſes for which it was 
® Perhaps this made. * 
may be better : 
ker, and n. The preamble of the ſtatute itſelf tells us it was © For the 
cumſtances of more quiet and virtuous increaſe and maintenance of divine 
the times than © ſervice, the preaching and teaching the word of God, with 


2 — 8 « podly and good example giving, the better diſcharge of 


« curates, the maintenance of hoſpitality, the increaſe of 
« devotion, and good opinion of the lay fee, towards the 
& ſpiritual perſons. 5 


cn and Glover Lord Hobart fays, © It was a moſt religious and politic 
2. Epif. Coren- cc church-law, and almoſt a redintegration of thoſe holy 


=y ©0157 « antient canons, and a reſtoration of the church, ruined by 
e the Pope's tot quots, diſpenſations, &c. 


This ftatute, from the temper of the time when it was 
made, ſeems to have been intended to knock down the Pope's 
uſurped power to diſpenſe with pluralities, and was one great 
ſtep towards it. 1 

e Tt was the firſt ſtatute or law which gave allowance to 
« pluralities.” Latch 244. Though it was made to prevent 
that multitude of them which exiſted through the Pope's 
uſurped diſpenſing power, it doth not ſeem to have been made 
to introduce any new law as to the point in queſtion, but was 

rather made in affirmance of the antient law of the church 


uſed in England long before this ſtatute. Davis 69. Caſe of 


There are no negative words in it, that ſay the firſt benefice 
ſhall nor be void until the incumbent be inducied into the ſecond. 


It is in the affirmative ; whoever accepts and takes another 


with cure, &c. and the words that follow ſeem to be ex abun- 
daxti. | | : 
; 


"WW ſtood | in this point. | 


poſe, « It is oo 15 the office of Judges to advance laws 


Trinity * Term 3 Geo. 3. 55 193 


It was 1 to vindicate the Kin „e prero ative, and a 1763. 
reſcue this part of the law of the land ope's intoler- .. 
able uſurped power, and was not pts ror to alter the law as pd hf 


1 | The Sg. of © 
_ Lixcotn and 
It was certainly the intent of the ths of this ſtatute, chat WurrE AHEAD. 


whoever accepted and took a ſecond cure ſhould void the firſt, 


m_ he was properly qualified as this ſtatute e 


The words of ſtatutes are not only to be conſidered, but The intent of 


rather the intent of the makers is to be weighed; for the intent _— 
be principally 
is the principal thing to be conſidered, per curiam. Plowd, ae ik 


: 464. 4. 6. 5 Rep. 5. 8. P. Plocod. 131. 9. P 


Aud ſometimes fatutes are to be expounded againſt the letter, 
NR the intent. Per Eyre C. J. Shower 491. cites 
3 Rep. ep. 59. and V. Jones 105. 


What Lord Hob. fo. 157. ſays, is yer ſtrong to this pur- 


« made for religion, according to their end; otherwiſe if a 
« man take twenty benefices, and enter and take the profits of 
« them all, but take no formal induction, he ſhall be out of the 
« 8. P. Durus eft hic —_ 3 * 7. $i P. Hob. g/. 
cc 2 | 

And again; La. Hob. 346. ſays, « Judges have liberty and 
« authority over ſtatutes to mold them to ps trueſt and beſt 
« uſe, according to reaſon and beſt convenience. 


And therefore, notwithſtanding by the letter of this ſtatute 
the firſt living ſeems not to be void until induction into the 
ſecond, Yet to avoid the great incorivenience that otherwiſe 
« would follow, it has been held that the firſt living is void 
« upon the bare in/titution into the ſecond ; and fo (it ſhould 0 


be Gn) was the Jaw before the making this act, where the 


« party 521 no diſpenſation.” Degge 34. Dr. Godolph. Kep. 
Can. 294. both allowed per Lord C. J. North. © 


But the words inducted, &fc. dune created the — in es. 
this caſe; and it 1s objected on the other ſide, that this ſtatute 
was not only made to deſtroy the Pope's uſurped power, but 
alſo the ſentence of deprivation, which (it is ſaid) our ſpiritual 
courts had always held to be neceſſary in caſes of pluralities; . 
and therefore it has been argued, that induction was to be in 
the place and ſtead. of a ſentence of deprivation; and if ſoy 
2 firſt (it is faid) cannot be void before induction to the 


{econ * 
Parr II. O 


„ 8 
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1763. In anſwer to this: it is very clear from the reſolutions 1; 
2 Holland's caſe, and Digby's caſe, 4 Rep. 75. 79. b. that the 
WorrzzsTAN firſt living in the preſent caſe was void upon 7n/?itutzon to the 


The Brexor or 2d, before induction, without ſentence of deprivations 


Lix col N and _ | | IT 2 N | 
WrrTzxzad. What Lord Popham ſays, was agreed to by the whole court, 
_ Anſwer. | viz. Tat although by the inſtitution to the 2d benefice, the 
« firſt is void by the eccleſiaſtical lato without any deprivation, 
« or ſentence declaratory, yet no lapſe ſhall incur againſt the 
% patron unleſs notice be given him, no more than if the church 
« became void by reſignation or privation; and yet th: 
« patron may take notice if he will, and may preſent according 
« to the conſtitution of Lateran, held under ” Innocent 3.“ 
but the patron is not forced to take notice, at his peril, unlet; 
he is inducted ; guod fuit conceſſum per totam curiam. 


If this be law, the firſt living was abſolutely void by mftitr- 
tian to the ſecond, before deprevation, and before induction; 
and the patron may take notice if he will, and may preſent, 
May preſent! to what? Not to a living that is full; that can- 
not be, And the common form of every preſentation to the 
Biſhop ſhews it. "The patron (thereby) humbly prays the 
Biſhop to admit (ſuch a man) his clerk ad eccleſiam jan 


vacantem, &c. M. Jones 337. Rex v. Prieſt. © f 

ObjeCtions It is further objected, « "That if an incumbent takes c 
* _ « ſecond benefice with cure, by which the firſt is void by the c 

« canon law againſt the patron, ſo that he may preſent before 6 

« any deprivation ; yet until deprivation, it is not void as to a & 

<« ſtranger, for if he ſue for tithes againſt a pariſhioner, it is W *« 


' & no bar againſt him, that he had taken a ſecond benefice.“ 60 
Cro. Car. 357- 2 No. Abr. 353. pl. 6. Trin. 13 Car. B. R. ſaid by juſtice 600 


is own e, Barkley, that Yelverton in his argument of the caſe of Pri « 
grea * o . * ; r 
of the ſudges in ſaid that it was fo adjudged. | «c 
The King and N . | TE | «c 
3 Iſt, In anſwer to this, it is no more than a dictum of one 60 
Anſwer. | 7 


judge of what another ſaid arguendo. 


Adly, It proves for the defendants that the firſt is void as to 
the patron, and that he may preſent before deprivation, | 


- After inflitution Zdly, But the dictum is, that it is not void as to a ſtranger, 
he has a right to for if he ſue for tithes againſt a pariſhioner, it is no bar againſt 
oblations. | 

Cabos redap. > him that he had taken a ſecond benefice. 

Anne, 11 Mod- 5 | 5 | 

46. Viner, Preſentment 356. May enter into the glebe againſt any ſtranger, 2 Ro. Rep. 192. 
Hitchin v. Glover, before induction. And a perſon inſtituted ſhall have the profits againſt ever) 
common perſon. F. N. B. 36. margin, Cites 31 Ed. 3. 4. . 


This 


one 
8 to 


ger, 
alnſt 


192. 
ever) 


This 


| clerk (which it ſeems he may) who is immediately inſtituted he 
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This ſeems to be laid down too largely, and to: prove too 1763. 
much: For ſuppoſe an incumbent inſtituted to a ſecond living. 
and the true patron of the firſt, the very next day, preſents his Wor? 1 Sx 
and inducted into the firſt, and on that very day, corn is rr 7 
ſevered, and then the firſt incumbent, not yet inducted but WAI xuZ A- 
only inflituted to the ſecond living, ſues a pariſhioner for tithes | 
of that corn, will it not be a bar to his demand for the pariſhi- 
oner to lay, You have taken another living by in/titution, and 
J have paid my tithes to the new parſon of our pariſh who was 
inſtituted and inducted before the tithe accrued, and ſince your 
inſtitution to the ſecond living? This (with great deference) 


would be a good anſwer, either at law or in equity. 


4thly, But ſuppoſing for argument's ſake he can recover the 


tithes of the firſt benefice before that church is filled; yet 


whenever it is filled, he will be obliged by the fat. 28 H. 8. 
c. II. to pay over and make ſatisfaction to the new incumbent 
from the very time the ficft church became void, which (as 
hath been before ſubmitted). is upon inſtitution to the ſecond 
living. | 


Mr, Watſon (or Mr. Place of Gray's Inn who tudeed was 
the true author) in his Compl.. [ncumb. 8 vo. vol. 2. 748, 9. in 
his comment on the „at. 28 H. 8. ſays, © I find but little in 
« all the books relating to this ſtatute, yet I will venture to 
give my thoughts on queſtions that may rife upon it (int 2 
« If the incumbent of one church of the yearly value of 8/. 


accept another, the firſt is void, ſo that if he doth continue 
as incumbent, by ſerving or providing for the cure, taking 


« the profits, &c. I conceive that he is in the ſame caſe, as 

« if upon the death of the incumbent of another church, he 

« ſhould of his own authority enter upon the profits, and ſerve 
« the cure thereof, as if lawful incumbent, that is to ſay, that 

« he is . accountable to the next incumbent, for the profits 

« received by him, and liable to an action upon this ſtatute, if 

« he refuſe to ſatisfy the next incumbent, for the ſame. 


So that ſuppoſing the pluraliſt can receive, or ſue for the 
tithes of the ſirſt living, it by no means proves that it was not 
void on his in/titution to the ſecond, for it is for the benefit of 
his ſucceſſor that he ſhould take the tithes of the firſt, until the 
church be filled, otherwiſe they might rot upon the ground, 
when they are ſet out; and he is plainly obliged by this ſtatute 
to account for the ſame to his ſugceſſor, from the very day of 
the avoidance. | 5 „ 
But it is ſaid the church was not void but only yoidable, and Objection. 
that the patron had it in his power to make it void or not. | 
2 » It 
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1763. . It muft be ſubmitted with great deference, that the word 
3 vaoidable in this caſe muſt neceffarily mean, that the church 
WoLF»RSTAN may be made void by action or judgment of Jaw in a proper 
The Bienor of court, and not by any act in pars by the patron; for it is laid 
Lix corn and down by Coke in 1 Ro. Rep. 213. that before a preſentation 
Wurrzazap. can be made to a church it muſt be actually void, and its being 
B voidable only is not ſufficient; and he cites SmalPs cafe, 17 
Ea. 3. 59. in theſe words, « L'Egliſe doit eſtrè void devant 
te poet preſenter, car fi Pegliſe ſoit voidable nul preſentation 

« poit eſtrè, mes ſi ſoic void in facto outrement elk”? 


The true patron in the caſe at bar might have preſented, 
therefore the church was void the moment that right accrued, 
and not voidable only, for then he could not have preſented. 


Having thus endeavoured to ſhew, that accepting in/fiz«ti; 

to a ſecond, is an abſolute ceſſion of the firſt, before r7du@fisy 

and before d-privation, and that the patron might preſent to it, 
as ad eccliſtam jam vacantem, and that the ſtat. 21 H. 8. has 

not altered the law in this point, it may fairly be inſiſted that 

the church in queſtion was ſo void on the 3½ October 1759, a 

the day of the inſtitution to the ſecond benefice, that the 7 

patron thereof could not afterwards on the 9th of November # 

followinz, transfer the right of preſentation (to the church in 

queſtion) by a grant of the advowſon in fee to the plaintiff, 


ow! £©A tC A} Mia. 


This point was ſo very clear upon breaking the cafe on the 
former argument, that there is not much occaſion to ſpeak to 
it; the caſes then cited ſeem to put the matter out of doubt, 
Jenkins Cent. 236. Dyer 282. 1 Leon. 67. G. Lit. 120 


Jenkins Cent. The patron of an advowſon of a church being void grant: 
_— 5 to B. proximam preſentationem to the ſaid church jam vacan- 
S p. ten, ſo that it ſhall be lawful for B. to preſent to the church 
Shepard T. for this turn. Reſolved by all the judges that this grant is void 
S. P. 283. by a ſubject; for this avoidance is a thing in action and privitz, 
and veſted in the perſon of the grantor, and is as a relief, 0 
arrearage of rent, or an obligation, or a debt; preſentation is 
only a commendation of a clerk to the Biſhop, to be admittel 

to a church being void. Dyer 282. 8. P. 


x Leon. 16% Cro. Elia. 173. Brookeſby's caſe, Quare impedit ; upon uh 0, 


1 5 declaration it a ed, that of th | idance wa : 
Leon. 256. it appeared, a grant of the next avoidance wa B33, 
Le.“ * made to him and one H. B. and after the church became voi wreſe 


Owen 85. 8. C. H. B. releaſed to the plaintiff all his eſtate, right and title 
and he being diſturbed brought a guare impedit in his ov 
name only; and after verdict, this matter was alledged in art 
of judgment; that the releaſe after avoidance was void, fort 


* * 


f 
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is a thing in action, which cannot be granted or releaſed, from 1763. 
one to another; and ſo it was adjuiged Adams's caſe, 16 E 1. 
3. in quare impedit cited in BoſwelPs caſe, 6 Rep. 50. b. which Wor ran N 
was thus: D. was ſeiſed of a manor to which an advowſon was The g;uop of 
appendant, and died; the manor deſcended to E. an infant; Lix corn and 

Adams uſurped during the infancy of E. E. at full age enfe- WIT EXIZ AS. 

offed F. of the manor, afterwards the church became void, 

and F. preſented, and the affignee of Adams brought a gquare 
inpedit; and it was adjudged, that by the uſurpation, the 
infant was out of the poſſeſſion of the advowſon ; ſo that by 
his feoffment of the manor at full age, nothing in the advowſon 
paſſed to the feoffee, becauſe the feoffor had but a right, and 
the uſurpation was voidable by aCtion, which could not be 


transferred to a ſtranger. 


To apply this to the preſent caſe. At the time of the 
inſtitution to the ſecond living, the patron had a right to 
projets and might have had his guare impedit if he had been 
diſturbed; and this Light cannot after be transferred by a grant 
of the advowſon in fee to plaintiff. | 


If a man be ſeiſed of an advowſon in groſs, or in fee F. N. B. 78. 
appendant to a manor, and the church voids, and he dieth, his 2 "mY 
executor ſhall preſent and not the heir. Bro. tit. Preſentation, S. P. 28 . 2 


pl. 34. S. C. in tail. 


In the appendix to the Regiſter tit. Brevia /dtera in Officits 

clerici Corona, et clericorum de curſu in Cancellaria, fol. 43. | | 
he there is a writ of guare impedit for an executor to preſent to a 
to church which became void in the life of the teſtator. 


0, Bro. tit. Preſentment, pl. 22. If baron is ſeiſed of an 
advowſon in jure uxoris, by her dower by a former huſband) 
an: and the church voids, and the feme dies before diſturbance, 


un: and after, the baron is diſturbed, he ſhall have this preſentation, 


r though he be not tenant by the curteſy. 

vol | 

ah But if the ſame perſon be parſon of the church, and alſo be 

b 00 i feiſed in fee of the advowſon and dies, the preſentation belongs 

0B to the heir, and not to the executor, becauſe the deſcent and 

ure: BY avoidance happened the fame inſtant, and the elder right ſhall 
be preferred. 3 Lev. 47. Holt v. Epiſc. Winton'. 

n the Cro. Eliz. 811. Leak v. Biſhop f Coventry and Dr. 

e WOE Babington. A. and BB. ſeiſed in fee of every other turn; A. 

vol preſented, then B. preſented, and after induction his clerk is 

tüte deprived, but no notice is given. The Biſhop collates; A. 

| 4 grants his fee to F. S. The collatee dies; it is now B.'s 

ar oF 


turn, 


— 
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1763. turn, for A. before his grant to J. S. (having the right, might 
— s 7 


have removed the collatee for want of notice, but he dying 


Worrzassrax incumbent, A.'s turn is ſerved. But after A.'s Frum to 
1 J. S. neither 4. nor J. S. could preſent; and the collation is 


Lix cor x and | 
WarTexeaD. could not have action; but he has deſtroyed it by his grant, 


ainſt all but the very patron, who after the grant, 
and fo none can have it. 
Too apply this to the preſent caſe. 


Upon the 31/7 of Oober the true patron might have pre- 
fented, therefore he had a right to preſent immediately and 
before his grant of the advowſon to the plaintiff ; what is this 

then ? but a _ to a ſtranger of an immediate right to pre- 
ſent ; which 

rant of a preſent avoidance, and with great deference the 
Biſhop's collation is good againſt the plaintiff, who was 4 
flranger to the adunuſon on the 31 October when the right if 
preſentation firſt accrued to the then true patron; for it ſeems to 
be very clear that the true patron then had a right to preſent if 
he pleaſed. | 1 | 


From hence it appears, that by the law as it ſtood before 21 
H. 8. and by many reſolutions ſince that ſtatute, that upon the 
inſtitution to the ſecond living, the patron of the firſt had a 
right to preſent. | ; nd 


That he can only preſent to a church which is void in fact, 
and not to one that is only voidable. : 


That a patron having an immediate right to preſent, cannot 
_ convey that right, for in other words it would be conveying a 
preſent avoidance. 55 | | 


And fo the plaintiff has not any title, and therefore cannot 
have judgment. | | | 


Another queſtion is, whether the firſt living became fo void 
by inſtitution to the ſecend that the patron was bound to take 
notice without notice given. | A 


This point was not much debated upon the former argu- 
ment; and though it may be doubtful whether the Biſhop has 
collated rightfully or not, for want of notice to the patron, yet 
if the plaintiff has ſhewn no title in his count, he cannot have 
judgment. | | 


ut it is ſubmitted, the biſhop has collated rightfully without 
giving notice to the former patron or his grantee, if the firſt 
living was void by the inſtitution to the ſecond, 1 
1 | | * e 


cems to be the ſame thing in other words as a 


＋—üv ß?! Mg Bo TH 


rence to the court that the church was void upon in | 
the ſecond living, that the patron was obliged to take notice, 
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The inſtitution to the ſecond living was a ceſſion of the firſt 


by the common law, without any deprivation. Faugh. 21. 


And if this was a ceſſion at common law, the patron is to 


It is further ſubmitted, that as this living is above 8“. per | 
ann. it is void by the ſpirit of the ſtatute of 21 H. 8. which 


is a public law, and if it is a public law the F is bound to 
take notice (without notice 22 him,) an 
ſix months at his peril. olland*'s caſe, and Yaugh. 131. 


Perhaps it might be otherwiſe if the living was under 8/. pep, 


ann. becauſe the ſtatute does not extend to thoſe livings. 


Upon the whole, the defendants ſubmit it with 8 defe- 


itution to 


without notice given to him, and to preſent within ſix months 


after the inſtitution to the ſecond living; and that although 


both theſe points ſhould be againſt the defendants, yet if the 


plaintiff has no title, he cannot have judgment, for if he 
recovers, it muſt be on the ſtrength of his own, and not 


on the weakneſs of the defendants title, who are in poſſeſſion. 
Vaugh. 8, 58, 60, ; 8 | 


- 10 
1763. 


WoryFzRsT 20 
take notice and preſent, without expecting notice from the Tue pit ef 


LiNcoLN and 
WHIiTEHXFAD. 


to preſent within 


In reply for the plaintiff it was objected, that it did not Serjeant Bur- 
ſubſtantially appear upon this record that the church was void land. 


at the time of the grant of the advowſon to the plaintif, 
becauſe the day of the date thereof (th of November 1759.) 
mentioned in the count is not material, but mere form coming 
under a videlicet; and it not being material, the not denying it 
by defendants is no admiſſion of it; for non-denial only admits 
thoſe facts which are materially alledged; and it would be 


extreamly hard upon the plaintiff that ſuch an immaterial 
thing which the defendant may not deny ſhould conclude him; 
that the time of ſeiſin in a quare impedit is immaterial, and Bro. Conſef. 35. 


ſeiſin generally in the time of peace in the reign of ſuch a 
King being alledged is ſufficient ; and it is the conſtant courſe 
to oer Lilin generally. S&in. 660. That which is alledged 
by way of conveyance or inducement to the ſubſtance of the 
matter need not to be fo certainly alledged as that which is the 
ſubſtance itſelf. Co. Lit. 303. a. The grant to, and n of 
the plaintiff in the preſent caſe is the ſubſtance, and if the 
defendants had choſe to controvert the plaintiff's title, and 
inſiſt upon the church being void on the inſtitution to the 


| ſecond living, they ought to have firſt admitted the grant and 


ſeiſin of the plaintiff, as alledged in the count, and then gone 
further and alledged that bees the plaintiff had any thing in 
the advotoſon, the church in queſtion became void, and ſhewn 
when and how it became fo, and that it continued void until 


and at the time of the grant to the plaintiff, and afterwards 


until 


% 
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1763. until the end of fix months from the time it became void ; 
L—— whereupon the Biſhop on ſuch a day collated the church on the 
WorrexsTan defendant JF/hitehead, and then the incumbent Fhitehead to 
The Biuor of DAVE traverſed, abſq; hoc, that the late incumbent Thomas 
Lixcotn and Ereſſey was inſtituted to the ſecond benefice after the advowſon 
Warrznzav. of the church in queſtion was granted to the plaintiff in man- 
ner and form as by the declaration is alledged; & Hoc paratus 
efl verificare, Ic. If the defendants had thus pleaded, and 
the plaintiff had taken iſſue upon the traverſe, it muſt 
have been. found for him, if the grant was made before the 
inſtitution to the ſecond living; if it had been found ſpecially 
(which moſt probably would have been the cafe) that the grant 
was really made on the day alledged in the count, which was 
12 days before the induction to the ſecond living; the matter 
of plaintiff's title would have come fairly before the court, 

and the queſtion would have been, whether the church was /- 
void upon the inſtitution to the ſecond living that this tr: 
could not paſs to the plaintiff after that time by the grant? but 
as the pleadings now are, the plaintiff has a good title before 
the inſtitution to the ſecond living, notwithſtanding the day of 
the date of the deed of grant be after it, becauſe the time of 
the grant is not made material by pleading properly, but the 
defendants have intirely relied that lapſe of time runs from the 
time of inſtitution and not of induction to the ſecond living, 
that the day in the declaration is not material. 2 Stra. 806. 
5 Mod. 286. and many other caſes. . | 


-_ 


„ It was fuͤrther inſiſted in reply, that admitting the church 
was fo far void upon the 7»/tztution to the ſecond living before 
induction, and the patron may take notice of it if he pleaſes, 
and preſent, yet no lapſe ſhall incur in this caſe againſt him 
unleſs notice be given to him; no more than if the church be 
void by reſignation ; according to Lord Popham in Digby's 
caſe, 4 Rep. 75, 79- 1 


DOpon this argument the whole court ſeemed to be of opinion 

that the church was ſo void upon 7n/litution to the ſecond living, 

that the patron might have taken notice thereof and preſented 
if he pleaſed, but inclined to think that lapſe ſhall not incur 
from the time of the in/!/tution againſt the patron unleſs 

notice be given him, but they thought that lapſe would run 
from the time of induction without notice given him. 


The plaintift's counſel not being aware of the objection 
with reſpect to the immateriality of the day of the date of the 
grant, which is under a videlicet in the count, was not 
prepared to anſwer it, and therefore that ſingle point was 
adj ourned to be ſpoke to again, | 


This 


his 
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This term, the point reſerved for further argument was 1763. 
ſpoken to again; after which, the court were clearly of 
opinion, that the day of the date of the deed of grant in the Worrea5sTax 


count coming under a videlicet, and being never taken notice Tu Bor oc 


of again in any part of the pleadings, was totally immaterial, Lis co and 
and fo the plaintiff had ſhewn a good title; and they were alſo Wir EAZ AY. 


clearly of opinion that the church was ſo void upon inſgitution 1 


to the ſecond living, that the patron might preſent immedi- f-flien, pl. 41. 


ately thereupon if he pleaſed : but that the Biſhop had no right 2 H. 7. 16. 


to collate by lapſe without giving notice; and therefore without + lug 


ſaying more, they unanimouſly gave judgment for the plaintiff: 1 1:8. 352. 


which was afterwards affirmed upon a writ of error in the 1 Mod. 578. 


10. Car. 501. 
Velv. 123. 
Cro. Ja. 202. 


Before judgment was given in the above caſe, the-defendants * ae Rep. 22. 
moved for leave to amend their pleas, in order to have put Ju — 2 
their defence upon the plaintiff's defect of title, and not upon Brown. 140. 


lapſe of time; but the court refuſed it, becauſe it was a total 1 Carth. 389. 


King's Bench. 


changing of their defence, and was not like an amendment, 147- 


8 . 2 Salk. 560, 
but was making new pleas; the amendment intended to have 561. OY 


been made was, to have concluded the Biſhop's plea in the Pro Def. 


following manner: and the ſaid Biſhop further ſaith, that the £2: ft. Obli- 


gation pl. 60. 


| ſaid Thomas Greſley being ſo admitted, inſtituted, and inducted Traverſe 368. 


into the ſaid north mediety of the faid church of Great Sheepy, Velv. 52. 


and being incumbent thereof, he the ſaid Thomas Greſley after- 3 bee ou. 


declaration laſily mentioned, and before the ſaid Edward had defendants to 


_ wards, and before the making of 567 indenture in the ſaid ed to permit the 


- ſo as to change 
ay Of their firſt de- 
October in the year of our Lord 1759. at Great Sheepy afore- fence. = 


any thing in the ſaid advoꝛuſon of the ſaid north mediety of the Alter their pleas 
church of Great Sheepy aforeſaid, to wit, on the 31ſt 


ſaid, accepted and took the ſaid other &enefice with cure of 
fouls of the yearly value of 8/. to wit, the ſaid rectory of the 


pariſh-church of Scale aforeſaid, otherwiſe called Nether Scale 


in the ſaid county of Leicaſter, and the ſaid Thomas Greſley 


was afterwards admitted and inſtituted into the fame before the 
making of the ſaid indenture in the faid declaration laſtly men- 
tioned, and before the ſaid Edward had any thing in the ſaid 
advowſon of the ſaid north mediety of the faid church of Great 
Sheepy aforeſaid, to wit, on the faid 31ſt Gay of October in the 
year of our Lord 1759. that is to ſay, at Great Sheepy afore- 
faid, whereby and by force of the ſtatute aforeſaid in ſuch caſe 


made and provided, the ſaid north mediety of the ſaid church 


of Great Sheepy aforeſaid became vacant, and remained, con- 
tinued and was ſo vacant until and at the time of the making 
of the ſaid indenture in the ſaid declaration laſtly mentioned, 
and afterwards until the end and expiration of ſix months from 


the time the ſaid Thomas G refley accepted and took the ſaid 
rectory of the ſaid church of Seale, otherwiſe Nether Seale, 


and was admitted and inſtituted into the ſame as aforeſaid, 


whereby the right of collating the ſaid north mediety of the 


church of Great Sheepy aforeſaid devolved go the faid Biſhop as 
r > Fo ordinary 


* 
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1762. | ordinary of that place by reaſon of the lapſe of time as aſore- 
wy . 
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the ſaid Biſhop after the ſaid ſix months from 


Wor rznsTAN the time that the ſaid. Thomas ogy accepted and took the 


gt faid r 
The B of 
9 and Was 


of the church of Seale, otherwiſe Nether Sealc, 
itted and inſtituted into the ſame were lapſed, that 


WurTzREAD: js to ſay, on the 20th day of June in the year of our Lord 1760. 


at Great Sheepy aforeſaid, collated the ſaid north mediety of 


the church of Great Sheepy aforeſaid, fo being vacant on the 


* faid Thomas Whitehead his clerk, and cauſed the ſaid Thomas 


Whitehead to be inſtituted and inducted into the ſame, in the 
time of peace in the time of the Lord George the ſecond, late 
King of Great Britain, &c. by reaſon whereof the ſaid Thomas 
Whitehead from thence hitherto hath been and ſtill is parſon of 
the ſaid north mediety of the faid church of Great Sheepy 
imparſoned- in the ſame; and this the ſaid Biſhop is ready to 
verify; wherefore he prays judgment if the faid Ediuard ought 
to have his aforeſaid action againſt him, &c. 


. The defendant Fh:tehead's plea ought to have concluded 
in like manner as the Biſhop's plea, only with this difference, 
that it ought to have traverſed (at the latter end thereof) ab/que 
hoc, that the ſaid Thomas Grefley was inſtituted into the ſaid 
rectory of the church of Seale aforeſaid, after the ſaid moieties 


of the ſaid advowſon of the north mediety of the faid church 
of Great Sheepy were or either of them was granted to the 


faid Edward, in manner and form as by the faid declaration 
above is ſuppoſed ; et hoc, &c. wherefore, Tc. 


Michaelmas 


' Michaelmas Term 


4 George 3. 


1 


Wilkes, Eſq; verſus Wood, Eſq; Member of Parli- 


ament. C. B. 


INHIs was a proceeding by bill againſt the defendant, 1763 
1 which was of Eaſter term laſt, and in Trinity term laſt 
the defendant pleaded the general iſſue, whereupon iſſue was want of a con- 
joined that term; the paper book of the iſſue has been deli- tinuance in the 
vered to the defendant's attorney, whereby the whole proceed- ont — _ 
ings in this cauſe appear to be of Trinity term, without any entered = ur 
continuance from Eafter to Trinity, or any alias prout patet, time on the roll. 


which is irregular ; this being a proceeding by bill of hg nk Oh: 
term; and therefore it is now'moved that the iſſue as delivered 1 1 


may be ſet aſide for this irregularity. On ſhewing cauſe, 


Curia: This is a nice objection, it is mere matter of form; 
and we think the continuance, or alias prout patet, are not 
neceſſary in the iſſue paper, it may be entred at any time upon 
the roll. The rule to ſhew cauſe was diſcharged. 


White verſus Shaw. ©: B. 


HIS was treſpaſs, aſſault and battery, whereupon the Quod cum in 
plaintiff declared, that whereas the defendant 4 Decem- treſpaſs well 
ber 1762. at Leeds made an affault upon the plaintiff, &c. e . 
The defendant demurred, and ſhewed for ſpecial eauſe, that 5 
the ſuppoſed aſſault in the count-part of the declaration is not 2 Ley. 206. 
charged expreſly or poſitively, but only by way of recital. 22 uk | 
Serjeant Hewitt for the defendant inſiſted that this, being 2 Silk. 646. 
ſhewn for ſpecial cauſe of demurrer, is bad; and cited Amyor OD 
v. Shore, 1 Stra. 624. B. R. where it was ill after a verdict 
and judgment arreſted ; and 2 Barnes 360, 361. C. B. where 
this 1s held to be ill upon a ſpecial demurrer, though the court 
in that caſe held it well enough after a verdict. | 


£ Ferjeant 


ind Waiving 
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763. Serjeant Sayer for the plaintiff infiſted, that although this 
L=—— might be bad in a proceeding by bill in the King's Bench, yet 
Wurrz in this court where the writ is ſet forth in the declaration, and _ 
 e&,% zs part thereof, the count is helped and made good by the writ; 
1 "150: the Caſe cited from Barnes 360. of Douglas and Hall was 
1 Lut. 1509. argued in B. R. upon a writ of error, Trinity 18 & 19 Ges. 
8 185, 2. by Mr. Stracey for the plaintiff, and ſerſeant Draper 
« 33. for bo defendant in error, when the court were very much 
2 Lut. 1180. inclined to get over this objection, and ſaid that they thought 
the count was helped by the writ; and Deniſon J. ſaid, he 
thought they might reject the word whereas as ſurpluſage, as 
the court frequently does where a man's name is miſtaken in 
the declaration, and that he was glad to ſee the court inclined 
to get over this frivolous objection; it was not then deter- 
mined, but ordered to be ſpoken to a ſecond time; but it never 
was, the plaintiff in error ſeeing the court ſo ſtrongly inclined 
to affirm the judgment of the C. B. (See my report of this 


2 Jones 197» Curia : Perhaps if this had been a proceeding by bill in 
5, 3 B. R. it might have been ill, according to the caſe in Stra. 
621. where it was ill after a verdict; but in this court where 
the writ is ſet out in the declaration, the count, (we think), 

is helped thereby, and the plaintiff muſt have judgment. 


Wilkes, Eſq; verſus Wood, Eſq; Member of Parli- 
| ament. C. B. 1oth of November. 


Leave to with- 22 treſpaſs, aſſault and impriſonment, the defendant pleaded 
ow * the general iſſue, whereupon iſſue was joined laſt term, and 
1 ipecial plea notice of trial given for tomorrow the 11th of November. 
upon term, On Monday laſt the 7th of November the defendant moved for 
E gas leave to withdraw his plea of the general iſſue, and to plead 
' parliament. again the general iſſue, and a ſpecial juſtification under a 
warrant of Lord Halifax ſecretary of ſtate ; and relied upon 
the caſe of Taylor againſt Foddrell B. R. Mich. 23 Gee. 2. 
where, in impriſonment the defendant had pleaded the general 
iſſue, the court gave him leave to withdraw that plea, and 
plead a juſtification that he was maſter of. a ſhip, that plaintiff 
was making a mutiny therein, and fo he impriſoned him, upon 
terms of taking ſhort notice of trial, and giving plaintiff | 
zudgment of the ſame term. The like was done in Blackburn 
and /Aatthews, Trin. 23 Ges. 2. B. R. and gn many other 
ſimilar caſes, where the court could prevent the plaintiff from 
being delayed, or ſuffering any inconvenience. 


Serjeant Glynn for the plaintiff, objected that the defendant 
could not, by coming into the uſual terms, put the plaintiff 
. | | into 


** 


Nor 


1 | | 
+ x j 
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into the ſame ſituation he was now in, the privilege of parlia- 


ment taking place next Monday; whereupon defendant agreed 
to waive his privilege; but it was anſwered by Glynn, that the 


privilege of a member was the privilege of the whole houſe, 
and that he could not waive it without leave of the houſe; 


and that the houſe might inſiſt upon the privilege. _ 


p 205 4 
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Curia : We will not ſuppoſe =- thing ſo difhonourable in 
rule 


the houſe of commons, let the be made abſolute upon 


defendant's taking ſhort notice of trial, and that if the plaintiff - 


has a verdict, he ſhall have judgment of this term. 


Wilkes againſt Weib Eſq; member, Sc. the like motion, 


and the like rule, "I 


Huckle verſus Money. 1 


RE SPA S8, aſſault and impriſonment; iſſue joined A new trial for 


upon the general iſſue Not guilty, tried before the Lord gen in 2 


a journeyman printer, and was taken into c 
dant (a ing's meſſenger) upon ſuſpicion of having printed the 

Briton, number 45; that the plaintiff kept him in cuſ- 
tody about ſix hours, but uſed him very civilly by treating him 
with beef ſteakes and beer, ſo that he ſuffered very little or no 
damages; the defendant attempted to juſtify under the general 
warrant of a ſecretary of ſtate, to apprehend the printers and 


ſet forth at length in the caſe of The King and Wilkes, Eaſter 


| Chief Juſtice, when it was proved for * that he is and imprifon- 
| ody by the defen- ment refuſed. 


publiſhers of the ſaid North Briton, number 45. (which is before 


term, 3 Geo. 3.) by virtue of the „at. of Fac. 1. and the flat. 


24 Geo, 2. cap. 44. but was over-ruled by the Lord Chief 


Juſtice; whereupen the King's counſel who were advocates 
| for the defendant tendered a bill of exceptions, which has not 


yet been argued ; the jury gave 3004. damages. 


It was now moved by ſerjeant Vhitater that the verdict 


might be ſet aſide and a new trial had; for that it appeared 
| 22 the evidence the plaintiff was only a journeyman to 


eech the printer at the weekly wages of a guinea, that he 


was confined but a few hours, and very civilly and well treated 
by the defendant, fo that 390/. were moſt outrageous damages 


in this caſe, and a new trial he hoped would be granted; and 


cited Chambers v. Robinſon, 1 Stra. 691. which was an action 


jury gave 1000/, damages, and the court granted a new trial 


for the exceſſiveneſs of the damages; ſeveral other ſimilar caſes 
were cited to induce the court to grant a new trial, 


5 Serjeant 


for a malicious proſecution upon an indictment wherein the 
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Serjeant Burland for the plaintiff, inſiſted that in caſes cf 


Tort, which ſound merely in damages, and are not like debt or 


aſſumpſfit, the court will never interpoſe in ſetting aſide verdicts 
for exceſſive damages; that in the caſe of Leeman againſt Allen 


and others reforming conſtables, C. B. in an action of treſpaſs 


and impriſonment, the jury gave 300. damages; and this 
court refuſed to grant a new trial, though the plaintiff had not 
been impriſoned above 24 hours. And in a late caſe in B. R. 


for criminal converſation 500. damages were given againſt a 


man in very poor circumſtances, as appeared to the court by 
affidavit, and yet they would not grant a new trial, but ſaid 
they could not interpoſe in caſes of tort, unleſs the damages 


were very outrageous z but that the jury were the ſole judges 


of the damages 7 


Lord Chief Juſtice: In all motions for new trials, it is as 


—_— neceſſary for the court to enter into the nature of 


the cauſe, the evidence, facts, and circumſtances of the caſe, 


as for a jury; the law has not laid down what ſhall be the 
meaſure of damages in actions of tort ; the Meaſure is vague. 
and uncertain, depending upon a vaſt variety of cauſes, facts 


and circumſtances; torts or injuries which may be done by one 


man to another are infinite; in cafes of criminal converſation, 
battery, impriſonment, ſlander, malicious proſecutions, &c. 
the ſtate, degree, quality, trade or profeſſion of the party 


injured, as well as of the perſon who did the injury, muſt be 
and generally are conſidered by a jury in giving damages; the 
few caſes to be found in the books of new trials for torts, 


| ſhew that courts of juſtice have moſt commonly ſet their faces 
againſt them; and the courts interfering in theſe cafes would 
be laying aſide juries; before the time of granting new trials, 
there is no inſtance that the judges ever intermeddled with the 


damages. 


I ſhall now ſtate the nature of this caſe, as it appeared upon 


the evidence at the trial; a warrant was granted by Lord 


Halifax, ſecretary of ſtate, directed to four meſſengers, to 
apprehend and ſeize the printers and publiſhers of a paper called 
the North Briton, number 45. without any information or 


charge laid before the ſecretary of ſtate, previous to the grant- 


ing thereof, and without naming any perſon whatſoever in the 
warrant; Carrington, the firſt of the meſſengers to whom the 
warrant was directed, from ſome private intelligence he had 
got that Leech was the printer of the North Briton, number 


45. directed the defendant to execute the warrant upon the 


plaintiff (one of Leech's journeymen), and took him into cuſ- 
tody for about fix hours, and during that time treated him well, 
the perſonal injury done to him was very ſmall, fo that if the 
jury had been confined by their oath to conſider the mere 
perſonal injury only, perhaps 20/. damages would have been 
thought damages ſufficient ; but the ſmall injury done to the 
79 55 plaintiff, 
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plaintiff, or the inconſiderableneſs of his ſtation and rank in 1763. 
life did not appear to the jury in that ſtriking light, in wic 
the great point of law touching the liberty of the ſubject Huexrx 
appeared to them at the trial; they ſaw a magiſtrate over all r. 
the King's ſubjects, exerciſing* arbitrary power, violating 0 

Magna Charta, and attempting to deſtroy the liberty of the 
kingdom, by inſiſting upon the __ of this general warrant 
before them; they heard the King's counſel, and ſaw the | | 
ſolicitor of the treaſury, endeavouring to ſupport and maintain a F 
the legality of the warrant in a tyrannical and ſevere manner; | 
theſe are the ideas which ſtruck the jury on the trial, and I l 5 
think they have done right in giving exemplary damages; to . 1 
enter a man's houſe by virtue of a nameleſs warrant, in c Ay a | 
to procure evidence, is worſe than the Spaniſb inquiſitig 
law under which no Engliſpbman would wiſh to live a 
it was a moſt daring public attack made upon the lib; 
the ſubject: I thought that the-29th chapter of Magna Ciiath? | 
Nullus liber homo capiatur vel impriſonetur, &c. nec aper | 6 
eum ibimus, c. niſi per legale judicium parium ſuoru IRI £ 
per legem terræ, &c. which is pointed againſt arbitrary po-. 
was violated. I cannot ſay what damages I ſhould have given 
if I had been upon the jury ; but I diretted and told them th 
were not bound to any certain damages, againſt the ſolicitor 
general's argument. Upon the whole I am of opinion the 
damages are not exceſſive; and that it is very dangerous for 
the judges to intermeddle in damages for forts ; it muſt be a 
glaring caſe indeed of outrageous damages in a tort, and which 
all mankind at firſt bluſh muſt think to, to induce a court 
grant a new trial for exceſſive damages. + 
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Bathurſt Juſtice: I am of · my Lord's opinion, and particu- 
larly in the matter of damages wherein he directed the jury 
that they were not bound to certain damages; this is a motion > 
to ſet aſide 15 verdicts in effect; for all the other perſons who | 
have brought actions againſt theſe meſſengers, have had 
verdicts for 200/. in each cauſe by conſent, after two of the 
actions were fully heard and tried. C ive Juſtice abſent. 


Per Curiam, new trial refuſed. 


Hilary | 
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Replevin. 


Avowry for rent 
tor enjoyment of 


land under a 
parol demiſe. 


Hilary Term 


4 George 3. 


Syllivan verſus Stradling. CB. 


IN replevin for taking and unjuſtly detaining two heifers of 

the plaintiff; the defendant firſt avows that the place in 
which, Sc. is two acres of meadow land lying and being ata 
place called Taps Corner in the pariſh of Lyng in the county 
of Somerſet, and that one James Harris for two years ended 
the ſecond day of February 1761. and from thence until and 
at the ſame time when, Fc. enjoyed the land in which, &c. as 
tenant thereof under a demiſe made to him by the defendant at 
the yearly rent of 2/. 25s. payable to the defendant yearly on the 
2d day of February in every year, and becauſe 4/. 4s. of the 
rent for the ſaid two years ended on the 2d day of February 
aforeſaid in the year laſt aforeſaid on that day and year, and 
alſo at the ſaid time when, &c. were in arrear and unpaid to 
the defendant, the defendant well avows the taking of the 


cattle in the place in which, &c. and juſtly, &c. for and in 


Cogniſance for 
the like by leave 
of the court, 


the name of a diltreſs for the rent ſo in arrear and unpaid, 
which rent ſtill remains due and in arrear to the defendant ; 
and the defendant for further cogniſance by leave of the court, 


Sc. as bailiff of John Phillips well acknowledges the taking 


of the cattle in the place in which, &c. and juſtly, &c. becaulc 


he ſays that the ſaid place at the time when, Sc. and long 


before was two acres of meadow land lying and being at a 


- E D | 
place called Taps Corner in the county aforeſaid, and that the 


laid James Harris for two years ended on the 2d day of 
February 1761. and from thence until and at the time when, 
Sc. enjoyed the ſaid land in which, &c. under a demiſe 
thereof before made to him by the ſaid 7% n Phillips at the 
yearly rent of 21. 25. payable yearly on the 2d day of February 
in every year, and during all that time held the ſame of the ſaid 
John Phillips by virtue of the ſaid demiſe as his tenant thereof 
at the rent aforeſaid payable as aforeſaid, and becauſe 4. 45. of 
the rent for two years ended on the 2d day of February in the 
year laſt aforefaid, and alſo at the ſaid time when, &c. were in 
arrear and unpaid to the ſaid Fohn Phillips, the ſaid defendant 


as 


PE 
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as bali of, the ſaid John Phillips well acknowledges the 1764. 
taking of the ſaid cattle in the place in which, &c: and juſtl ß,. 
&c. for and in the name of a diſtreſs for the ſaid rent ſo in SrTI WAN 


arrear and unpaid, and which rent ftill remains due in arrear wn 
and unpaid to the ſaid John Phillips, Se. 


And the plaintiff as to the defendant's avowry ſays that the plea to the 
defendant, for any thing by him therein alledged, ought not to Wowry that 
avow the taking of the cattle in the place in which, &c. to be ee _— 
juſt, becauſe he ſays that the defendant at the time when, &c. on wrong. 

of his own wrong, and without any fuch cauſe, as the defen- 

dant hath in his avowry alledged, took the cattle of the plaintiff 
in the place in which, Cc. and unjuſtly detained them in 1g4e to the 
manner and form as the plaintiff hath above complained againſt country. 
him; and this the plaintiff prays may be inquired of by the 

country, and the defendant doth the like. And the plaintiff, The like plea to 
as to the cognizance of the defendant, ſays, that the plaintiff the cosnifance. 
for any thing by the defendant in that cognifance alledged 

ought not as bailiff of the ſaid John Phillips to acknowledge 

the taking of the cattle in the place in which, oc. to be juſt, 


pbhecauſe he ſays that the defendant at the time when, &c. of 


his own wrong and without any ſuch cauſe as he hath in his 
cogniſance alledged took the cattle of the plaintiff in the place, 
in waich, &c. and unjuſtly detained them, in manner and 


form as the plaiatiff hath above complained againſt him: and Ifae to the 


this the plaintiff prays may be alſo inquired of by the country; covnty- 

and the defendant doth the like, &c. and the plaintiff for fur- 

ther plea as to the avowry of the defendant by leave of the 

court, &c. further ſays, that the defendant for any thing by Plea in bar to 
him in that avowry alledged ought not to avow the taking of the avomy by 


5 D . - - 7 
the cattle in the place in which, &c. to be juſt, becauſe he fate ec. 


ſays that at the time when the defendant is above ſuppoſed to an babuis 
have made the demiſe in the avowry mentioned, of the ſaid in tenementis. 
_ meadow land, he had not any eſtate in the faid meadow land, | 
whereby he could make ſuch demiſe to the ſaid James 
Harris; and this he is ready to verify; wherefore inaſmuch as 
the defendant hath acknowledged the taking of the cattle in 
the place in which, Sc. he prays judgment and his damages b | 
reaſon thereof, to be adjudged to him, &c. and the plainti a 
for further plea, as to the cogniſance of the defendant, by leave The like plea in 
of the court, &c. ſays, that the defendant for any thing by bar to the cog- 
him in that cogniſance alledged ought not as bailiff of the ſaid 8 * 
John Phillips to acknowledge the taking of the cattle in tage | 
place in which, &c. to be juſt, becauſe he ſays that at the time 
when the ſaid John Phillips is ſuppoſed to have made the demiſe 
in the cognizance mentioned of the ſaid meadow land, he the 
faid John Phillips had not any eſtate in the ſaid meadow land 
whereby he could make ſuch demiſe to the ſaid Fames Harris; 
and this he is remly to verify; wherefore in as much as the 
defendant hath acknowledged the taking of the faid cattle in 
the place in which, &c. he prays judgment and his damages, 
> FART. 5 | I by 
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1764. by reaſon of the taking and unjuſtly detaining cg cattle, to be 
— mmm adjudged to him, Se. 44 | © th | IS. So 
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Sabin. And the defendant ſays, that the plea of the plaintiff by 
Demurrer to the him ſecondly pleaded in bar to the avowry, and the matters 
plea in bar to therein contained, are not ſufficient in law to bar the defendant 
the avowry- from avowing the taking of the cattle in the ſaid place in 
Which, &c. to be juſt; to which ſaid plea, in manner and 
form as the ſame is pleaded, the defenduut has no neceflity, 
nor is bound by the law of the land to anſwer; and this he is 
ready to verify; wherefore for want of a ſufficient plea in bar 
the defendant prays judgment and a return of the cattle, toge- 
ther with his damages, &c. . according to the form of the 
ſtatute, Ic. to be adjudged to him, &c. and for cauſes of 
Special cauſe of demurrer in law, the defendant ſhews to the court the follow- 
d<murrer. ing Cauſes, viz. for that the plaintiff hath not by his faid plea 
* in bar admitted, traverſed or denied the demiſe mentioned in 
the avowry to have been made by the defendant, but hath 
attempted to introduce a collateral iſſue that the defendant had 
not power to demiſe the premiſſes ; and for that the faid pica is 
argumentative, uncertain, inſuſhcient, and wants form, 
Demurrer to the c. and the defendant as to the plea of the plaintiff by him 
Plea in bar to ſecondly pleaded in bar to the cognizance of the defendant 
the cognilne% fv, that he by reaſon of any thing by che plaintiff in that 
plea alledged, ought not to be barred from acknowledging as 
bailiff of the ſaid John Phillips the taking of the ſaid cattle 
in the place in hien, &c. to be juſt, &c. to which plea, in 
manner and form as the ſame is pleaded, the defendant hath no 
neceſſity, nor is bound by the law of the land to anſwer ; and 
this he is ready to verify; wherefore for want of a ſuſſicient 
67 | plea in this behalf the defendant prays judgment and a return 
13 of the cattle, together with his damages, &c. according to 
Special cauſes of the form of the ſtatute, &c. to be adjudged to him, &c. and 
demutrer. for cauſes of demurrer in law the defendant ſhews to the court 
the following cauſes, viz. for that the plaintiff hath not by his 
faid plea admitted, traverſed or dented the demiſe menti ned in 
the cognizance to have been made by the ſaid Fobn Philips, 
but hath attempted to introduce a collateral iſſue that the defen- 
dant had no power to demiſe the premiſſes ; and for that the 
ſaid plea is only argumentative, uncertain, inſufficient, and 

wants form, Sc. 2 | 
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N Joinder in de- And the plaintiff ſays that the plea. by him ſecondly above 
5 a7 od to the pleaded in bar to the avowry, and the matters tnerein con- 
08 „ tained, are good and ſuſſicient in law to bar the defendant from 
"At | avowing the taking of the cattle in the place in which, c. to 
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| be juſt ; which plea, and the matters therein contained, the 

The like a to plaintiff is ready to verify; and becauſe the defendant to the 
the cognMance. faid plea hath not anſwered, nor the ſame in any manner 
denied, the plaintiff prays judgment, &c. and the plaintiff ſays 
that his plea ſecondly above pleaded in bar to the cogniſance N 
: | | 0 . — ##. © WG 
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the defendant, and the matter therein alledged, are good and 1764. 
ſuficieat in law to bar the defendant from making cognizaan de. 
as bailiff of the ſaid John Phillips, of taking the cattle in the SvLiivan 
place in which, Oc. to be juſt; which ſald Wea, „o 
matter thereof, the plaintiff is ready to verify; and becauſe the 8 
defendant to the ſaid plea hath not anſwered, nor in any manner 
gainſaid, the plaintiff as before prays judgment, c. | 


This caſe was twice ſolemnly argued at the bar, by ſerjeant Nil habuitin 
Burland for the defendant, and ſerjeant G/yrr for the plaintiff, tenementis is no 
in Trinity term laſt; and in this term by ſerjeant Davy for the OY ee 
defendant, and ſerjeant Hetbitt for the plaintiff. 5 the ſtit. 11 
| Geo, 2. c. 19» 

Serjeant Burland, The avowry and cogniſance in this caſe 
is given to landlords by the flat. 11 Geo. 2. cap. 19. intitled, 

An act for the more effectual ſecuring the payment of rents, 
and preventing frauds by tenants, whereby it is enacted, 
« That whereas great difficulties often ariſe in making avow- 
« ries or conuſance upon diſtreſſes for rent, quit rents, &c. it 
« ſhall and may be lawful to and for all defendants in replevin 
« to avow or make conuſance generally, that the plaintiff in 
« replevin, or other tenant of the lands and tenements whereon 
« fuch diſtreſs was made, enjoyed the ſame under a grant or 
« demiſe at/ ſuch a certain rent during the time wherein the 
« rent diſtrained for incurred, which rent was then and ſtill 
remains due ;” this clauſe in the ſtatute has taken away the 
tenant's right to controvert the defendant's title in replevin; if it 
has not, and he be obliged to ſhew his title in the replication to 
the plea in bar, it has occaſioned a greater prolixity in pleadings 
in replevin than there was before, for at common law the 
landlord or avowant was obliged to ſet out his title in his 
avowry or conuſance at firſt. | 


It may be ſaid perhaps that the avowant might have replied, "8 
tnat at the time of the demiſe he had a good and ſufficient | ES 
eſtate in the land whereby he could make ſuch demiſe, and that os 
this would have been a good iſſue, without ſetting out the title; . * 
but this would have been a bad replication, according to Gyll 
againſt Glaſs, Yelv. 227. Cro. Fac. 312. S. C. In debt, the 
plaintiff declared upon a leaſe for years made by himſelf to the 
cefendant of lands in E. rendring ſo much rent, and for ſo 
much in arrear at ſuch a feaſt he brought the action. The 
cefendant (the leaſe not being by indenture) pleaded that the 
plaintiff at the time of the demiſe had nothing in the tenements 
whereof he could make the ſaid demiſe ; the plaintiff replied, 
and faid that at the time of the demiſe he had a good and ſuffi- 
cient eſtate in the ſaid tenements whereof he could make the 
demiſe, and thereupon being at iſſue and found for the plaintiff, 
he had his judgment. The defefidant brought error, and 
aſſigned for error, that this replication was not good, for he 
ought to have ſhewn ſpecially _ eſtate he had at the time of 
| 8 a e 
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the demiſe, ſo that the court might judge that he had ſufficient 
in the lands whereof to make the leaſe; and the court held 
that the replication was not good, and that the defendant might 
well have demurred for that cauſe; but judgment was affirmed, 
for the verdi& found for the plaintiff hath made the replication 
good, for the court is now aſcertained that the plaintiff had an 


eſtate whereof he could make the demiſe. And in 3 Lev. 193. 


Aylett « roars Williams, in covenant upon a deed not indented, 


and declared upon a leaſe of land to defendant rendring rent, 


and a covenant to pay it, and aſſigned a breach in non-pay- 
ment of the rent; the defendant proteſting that he did not 
enter and enjoy the land as the plaintiff had ſuppoſed, for plea 
ſaid, that the plaintiff i! habuit in tenementis tempore dimiſi- 
onis; the plaintiff replied, that habuit bonum titulum unde 
potuit dimittere; the defendant demurred generally, and the 


court held the replication ill in not ſhewing what title he had; 


according to 2 Cro. 312. this was not by indenture. 


The fat. 11 Geo. 2. was made for the benefit of landlords, 
ce and to obviate ſome difficulties that many times occur in the 
« recovery of rents where the demiſes are not by deed; that it 
& ſhall and may be lawful for landlords where an agreement is 


« not by deed, to recover ſatisfaction for the tenements occu- 
“ pied by the defendant or defendants in an action on the caſe 


« for the uſe and occupation of what was ſo held or enjoyed; 
« and if in evidence on the trial of fuch action any parol 
« demiſe, or any agreement (not being by deed) whereon a 
« certain rent was reſerved, ſhall appear, the plaintiff in ſuch 
ce action ſhall not therefore be nonſuited, but may make uſe 
e thereof as an evidence of the quantum of the damages to be 


< recovered.” Before this ſtatute, landlords were under great 


difficulties in getting their rents of tenants who had enjoyed 
under @ parel demiſe, or ſome little memerandum in writing ; 
and in actions on the caſe for the uſe and occupation, were 
often nonſuited, which difficulty this ſtatute has removed, and 
now they are ſafe, and may either bring an action on the caſe 
for the uſe and enjoyment, or may diſtrain upon theſe parol 


demiſes, and avow according to the ſtatute without ſetting out 


_ a title. 


This plea of nil habuit in tenementis is bad in this caſe, as 
it alſo certainly is, in an action on the caſe upon an a/ſjum/it 


for the uſe and occupation of lands; as was determined in 


Lewis againſt Willis B. R. Hilary 25 Geo. 2. and in Richards 


' againſt Holditeb, Hilary 13 Geo, 1. Newſome againſt Dug dale 


Banco R. | 
the plaintiff pleaded in bar to it nil habuit in tenementis, Ce. 


term 1761. was the like avowry to the preſent; 


defendant replied quod habuit a ſufficient eſtate to demiſe, and 
concluded to the country ; the court held the plea bad, and 
judgment was for the avowant; this was between landlord and 
tenant. | ; 

. Serjcant 


* 
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Serjeant Glynn for the plaintiff: The main queſtion is, 
whether the at. 11 Geo. 2. was intended to take away the 
leſlee's right at common law to controvert the leſſor's title and 
authority to make the demiſe in caſes where the leaſe is not by 
deed indented ; I conceive that it was not; it has given the 
leſſor a new avowry, but has not taken away the leflee's right 
to plead this plea of nl habuit, Sc. and to put the leſſor to 
ſhew he had ſuch an eſtate, whereof he could make the demiſe; 
according to Litt. ſec. 58. © In caſe of a diſtreſs or debt for 
« rent, it behoveth that the leffor be ſeiſed of the ſame tene- 
« ments, at the time of his leaſe ; for it is a good plea for the 
« Jefſee to ſay, that the leſſor had nothing in the tenements at 


e the time of the leaſe; and Coke Lit. 47. b. ſays, the reaſon 


« of this is, for that in every contract there mult be quid pro 
« quo, and if the Jeffor hath nothing in the land, the leſſee 


„ hath not quid pro quo, nor w7 thing for which he ſhould 
e 


« pay any rent; and in that caſe he may alſo plead that the 
« lellor non dimiſit, and give in evidence the other matter; but 
« Littleton ſays, this is the plea, except the leaſe be made by 
« deed indented, in which caſe this plea lieth not for the leſſee 


« to plead, for then, are both parties concluded; but if it be 


« by deed poll, the leſſee is not eſtopped to ſay that the leſſor 
« had nothing at the time of the leaſe made. Cy. Lit. 47. B.“ 
It is abſolutely neceſſary that the leſſor have ſeiſin of the land at 
the time of making the leaſe, and a leaſe made by a man before 


entry was held to be void. 2 Ld. Raym. 853. Meſt v. Sutton. 


I do admit that in an afſumpſit for the uſe and occupation, nil 
habuit in tenementis, Ic. is no plea, for that depends merely 
upon an implied contract, and the promiſe 1s raiſed by implica- 


tion of law, upon proof of the uſe and enjoyment by the 
_ defendant; but per Lee C. J. in caſe of a demiſe it is other- 


wiſe, becauſe a ſeiſin and a right to make the leaſe, is the 
foundation of the action for rent. Richard v. Holdin, 13 
Geo. 2. B. R. And J alfo conceive that in this caſe a general 
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replication that the defendant had ſuch an eſtate whereby he 


could make the demiſe would be a good iffue, at the trial 


| whereof the ſingle queſtion would be, whether he had ſuch a 


ſeiſin as would intitle him to the rent. 


: Burland Serjeant: This is an improper plea to come out of 
the mouth of one who has received the profits and enjoyed the 
mA... | | 


Lord Chief Juſtice: I deſire I may be underſtood not to be 
bound by what I ſhall now ſay, becauſe the caſe is to undergo 
a ſecond argument. This is not a caſe between the landlord 
and tenant, but between a ſtranger and the landlord, a replevin 


ther the landlord ſhall have this general avowry, by the flat. 
11 Ges. 2. againſt a ſtranger to the demiſe, but am inclined to 
think he ſhall, becauſe the words of the Katute are general and 


univerſal, 


for taking the cattle of a ſtranger, and therefore I doubt whe- 
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univerſal, viz. © Tt ſhall be lawful for all deſendants in replevin 
to avow or make conuſance generally, Sc. and therefore 


whether the plaintiff he tenant or not, the form and manner of 
the avowry given by the ſtatute is the ſame, It was ſaid by 
my brother Chun that nil habuit in tenenentis was a good plea 
to a demiſe without deed, and that if the leſſor has nothing, 
the tenant is not ſafe in paying him the rent, becauſe he ma 

be ſued for it again by the right owner of the land, and that 
the ſtatute could never intend to take away the right to con- 
trovert the leflor's title and ſubject the leſſes to t danger of 


being liable to pay his rent twice; but yet when I conſider the 
form of the avowry which the legiſlature has marked out to be 


full, perfect and compleat, I cannot help thinking but they 
intended to take away the plea of nil habuit, Tf, as if they. 
had ſaid, after a tenant has enjoyed the land by a demiſe or 


permiſſion of the landlord, he ſhall not be permitted to pry 


into the title, and pick holes in ſettlement and wills; what has 
a tenant to do with the title, as between him and his landlord 
after enjoyment ? I ſuppoſe alſo, that this form of avowry was 
given, to prevent the difficulty the landlord way under to reco- 
ver his rent when the - ms was in mortgage, and therefore it 
ems to me that this plea of 7 habuit, Sc. is taken away. 


But it is faid that a general replication gued haburt in tene- 


mentis a ſufficient eſtate whereof he could demiſe, would be 


good, but this has been determined to the contrary ; the iſſue 
would be too Jarge, and the inconvenience to landlords would 
be the ſame, if not greater. It is very true that ni habuit, 
&c. is no plea in an action for the uſe and occupation, becauſe 


that is only upon a mere contract or agreement, nat upon a 


demiſe ; upon the whole, as at preſent adviſed, I think this 
plea of nil habuit, &c. a bad one, as it is taken away by the 
ſtatute in my opinion. | _ „„ 


1 


Clive Juſtice: This is a new caſe; if nil babuit, Ec. be a 
good plea, and a general replication quod habuit, Ac. whereof 
he could demiſe, without ſetting out what eſtate he hath, 
would be a good replicaiion, it would be impoſſible for a land- 
jord whoſe <itate at the time of the demiſe was in mortgage to 


get any rent; and the ſtatute was made to prevent that diffi- 


culty, as well as many other miſchiefs to landlords, as prying 
into titles, family ſettlements and wills to pick holes in them, 
as my Lord has well obſerved; and I am very clearly of opt- 
nion, that this is a good avowry, and that the ſtatute 5 taken 
away the plea of nil haburt, c. in this caſe of a replevin. 


Bathur/? Juſtice: This ſtatute was made for the benefit of 
landlords, and to prevent tenants from putting them to difficul- 
ties (after enjoyment of the lands, ) in recovering their rents 
under parol demiſes or agreements; for before this ſtatute, in 
actions for the uſe and occupation, landlords were continual! 

| | 1 ied 


or 
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nonſuited, by the tenants proving ſome parol demiſe, or memo- 
'randum in writing, amounting to a demiſe at the trial, for in 


that caſe the landlord ought to have brought an action of debt, 
and not caſe on aſſumpſit, which is now remedied by this ſtatute, 


It is very certain that nil habuit, &c. is no plea at la to an 


affumpjit for the uſe and occupation; and in the preſent caſe the 


_ plaintiff might have pleaded to this avowzry, that the tenant. 


Harris did not enjoy, &c. under any demiſe of the avowant z 
and that is the 'only honeſt defence, in my opinion, that can 
be ſet up in this eaſe. In replevin where the avowant in Caſe 


of diſtreſs for rent ſet out his title ſpecially in his avowry, I 


think the plaintiff at common law could not plead nil habuit in 
tenementis, Sc. but was obliged to traverſe or deny his title ſet 
out in the avowry, or to confeſs and avoid it by ſhewing a title 
paramount in himſelf, or ſomebody elſe, or by pleading that no 
rent was in arrear; and indeed nil habuit, &c. in ſuch a caſe 
would be nonſenſical and abſurd ; for it would be to call upon 
the avowant to ſet out his title again in his replication, which 
he had before done in his avowry; and would be no anſwer at 


all to the avowry, . becauſe nil habuit, &c. to an avowry upon 


title at common law, neither confeſſes and avoids, or traverſes 


and denies the avowant's title, Upon the whole as at prefent 
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adviſed, I am of opinion that the plea in the preſent caſe is ill, 


and that if it was not fo, that a general replication quod 


babuit, Ic. whereby he could make the demiſe, would be ill. 


Could Juſtice: As this matter is to be ſpoke to again, it 


will be proper to conſider the occaſion of making the ſtatute. 


Upon the 2d argument in this term, 


Serjeant Davy for the avowant, argued to the like effect as 
Burland had done before ; as he cited no new caſes, his argu- 


ment need not be repeated, though, I mult fay, it was a very 


good one. 


Serjcant Hewitt for the plaintiff ; The ſtatute of 11 Ges. 2. 
is confined to difficulties which often ariſe in making avowr 
or conuſance upon diſtreſſes for rent; that it ſhall be lawful for 


all defendants in replevin to avo or make conuſance generally, 


that the plaintiff in replevin, or other tenant of the lands, 


| whereon ſuch diſtreſs was made, enjoyed the fame under a 


demiſe, &c, but in the preſent caſe, the plaintiff is a ſtranger, 
and never enjoyed the land, 


Curia: The ſtatute is in the disjunctive, or other tenant, 
Tc. and Harris was other tenant, and enjoyed the lands. 


Hewitt: This plea of nil habuit in tenementis, &c. in debt 
or covenant for rent upon a leaſe by deed poll, is good, and 
| e 85 | there 


* 
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1764. there is no doubt but that the tenant might controvert the 
— ueſor's title; and if he had no title, the diſtreſs for rent could 
| SYLLIVAN not be juſtified or ſupported, for he ought not to have the rent, 
$caapcing, Which in truth belonged to another perſon ; the ſtatute was 
made to remedy difficulties in making avowries and conuſances, 
but not to alter the law ſo much as to give a man a title to 
rent when he had none. By Coke Lit. ſec. 58. &. 47. b. there 
muſt. be quid pro quo, and if the leſſor had nothing, he could 
give nothing; the ſtatute could not intend to {trip the tenant 
of his defence from being liable to pay the rent twice. | 


In the cafe of //*Hor and Field, Skin, 624. at Guildhall, in 
debt for rent upon a demiſe for years the defendant pleads ni. 
habuit in tenementis; the plaintiff replies that he had a good 

and ſufficient eſtate to make the demiſe to the defendant m9ds 
& forma, c. ſcilicet, that he was ſeiſed in his demeſne as of 
fee; upon which iflue is joined; and upon evidence it was 
objected that he ought to ſhew an eſtate in fee; ſed non allo 
catur; for the iſſue is joined upon the good and ſufficient 
eſtate to make the demiſe ; and any eſtate is ſufficient for this 
purpoſe, out of which the eftate demiſed is derived; and all 
added after the ſcilicet is but form; but if he had not ſaid, that 
he had a good and ſufficient eſtate, but only had ſaid that he 
was ſeiſed in his demeſne as of fe@F then he had been reſtrained 
to prove ſuch eſtate. Per Holt Chief Juſtice. { 


The caſe of Newſome againit Dugdale, Mich. 30 Geo. 2. 

B. R. I argued; it was in replevin, and the avowry was like 

this; the plaintiff pleaded in bar that the defendant took the 
cattle de injuria ſua propria, Fc. and that he had not any 
thing in the lands whereby he could make the demiſe mentioned 

in the avowry; the defendant replied that he had a good and 
ſufficient eſtate to make the demiſe to the plaintiff modo & 
forma, &c. ſeilicet, that he was ſeiſed in his demeſne as of fee, 
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exactly as in the caſe in Sin, 624. before mentioned; the 
plaintiff demurred to the replication, and ſhewed for cauſe, { 
that it ſhews no certain title in-the defendant at the time of the t 
demiſe; but the court held it ſufficient, and there was judg- ( 
1 ment for the avowant ; the court did not determine upon the u 
; avowry, or replication, but faid * thought them both good, 7 
5 and therefore whether nil habuit, Sc. was good or ill, qud- h 
| cunguꝭ vid data, the avowant mult have judgment; this caſe tl 
4 ſhews that a general replication quod haburt, Fc, like the caſe CC 
1 in &Kin. 624. is good; but I own they did not determine whe- a 
11 ther nil habuit, &c. was a good plea in this caſc. | ar 
1 i | fg | | he | OL 
1 Chief Juſtice: e either the plea was good, and the MW th 
\'* 1 - replication ill, or the plea was bad and the replication good in go 
1 chat caſe. | of LE fe] 
11. | \ 
1 


n 
——— 


leſſor had not title at the time of the demiſe, the leſſee may be 
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| | Hewitt. The ſingle queſtion was, whether the replication 


was good or not; and the Hat. 11 Geo. 2. was not mentioned. 
Upon the whole, if the leſſee cannot have this plea, and the 


liable to pay the rent twice over. 


Lord Chief Juſtice. This is a new and important caſe; 
and before we give judgment, we muſt well conſider this 
ſtatute of 11 Geo. 2. and take care that the landlord. may have 
every advantage which is thereby given to him, and that the 


tenant alſo may have every advantage of pleading which he had 


at law, if it be not taken from him by the ſtatute. 


It is admitted on both ſides, that nil habuit in tenementis In 
debt or covenant for rent upon a leaſe (not by deed indented) 


is a good plea; if the landlord has no title to demiſe, the 


tenant hath not quid pro quo, and mull pay the rent to the true 
owner of the land; is it juſt that I ſhall be bound to pay the 


* 


rent twice over? it is no anſwer to jay, I can recover my 


money back again; and unjuſt to compel a man to pay money 


which is not due; if the leaſe be by indenture the leſſee is 


concluded, and his mouth is ſtopped to ſay the leſſor nil habuit, 
Sc. Eſtoppels are not much favoured in the law, becauſe they 


confine this matter to an avowry upon a diſtreſs for rent, and 
not extend it to debt and covenant upon a leaſe (not indented) 


for rent? Did they intend to overtura juſtice, and the common 


law in one caſe, and not in the other, which is not ſo much as 
hinted at in the ſtatute; it ſays the avowant may avow as 
before is mentioned; does it follow that if the tenant by his 
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go through juſt and unjuſt cafes. Why did the legiſlature 


plea in bar calls upon the lord to ſet out his title, that he is not 


{till obliged to ſet it out in his replication ? 


It is objected that the plaintiff ſhall not call upon the land- 


lord to ſet out that matter in his replication, which the ſtatute 


lays he need not do in his avowry for rent diftrained ; before 
this ſtatute, if the landlord had replied guod habuit, Ic. as in 
Cro. Fac. 312. Yelv. 227. 3 Lev. 193. Skin. 624. and 
upon that iſſue a verdict had been, it would have been a good 


replication, though perhaps bad upon a demurrer ; the ſtatute 
having varied the avowry in a diſtreſs for rent, why may not 


the court introduce a new way of pleading in reply? At 
common law nil habuit, &c. would have been a bad plea to an 


avowry, becauſe it had ſet out the title before, but good in debt 


and covenant for rent (on a leaſe not indented) ; and I think it 
ought to be held good in the preſent caſe ſince the ſtatute, and 


that the general replication quad habuit, &c. ſhould be held 


good alſo. If I am right, we muſt adopt this new plea and 
replication; as to the caſe of an aſſump/it for the uſe and 
EEE . 928 occupation, 
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occupation, I lay that out of this caſe, it being upon a mere 
perſonal con and not like a demiſe which paſſes an intereſt 
in land; upon the whole I think the plea is good, and that the 
ſtatute has not deprived the leſſee of his right at common law, 
of calling upon the landlord to ſhew his title and power to 


dem iſe. 


Cv Juſtice: I am ſtill of opinion that ui! habuit, &c. is 


a bad plea in this caſe, and that the tenant is eftopped by the 


ſtatute, to call upon the landlord to ſhew his title in reply. 
Bathurſt Juſtice: Before I heard my Lord Chief Juſtice 


give his opinion, I was clear this is a bad plea ; and I am ſtill 


of the ſame'opinion as at preſent adviſed ; but it will be proper 


to take further time to conſider, as it is a matter of great con- 
ſequence. | = „ | 


This ſtatute was made for the advantage of landlords ; but 
if this be a good plea, and the general Sean quod habutt, 
Sc. be good, the iſſue will be too large, arid the landlord may 
be turned about by any little flaw, and it would have been 
better for him that this clauſe had not been in the ſtatute ; for 


before the ſtatute the iſſue upon title turned upon a ſingle point 


given for the defendant, 


of fact, but by introducing this manner of pleading, every fact 
in the landlord's title will be in iſſue, which will put him under 
infinite difficulties, which I think the ſtatute was made to 
prevent. 5 


Sauld Gals I admire the principle my Lord founds his 
opinion upon, but muſt own I am of opinion with my brothers 
Clive and Bathurſt; this ſtatutue was not calculated for demiſes 
by deed, but aimed at other demiſes; enjoyment was the matter 
in the contemplation of the makers of this ſtatute ;| it meant 
that a landlord in caſes of diſtreſs for rent where there has been 
an'enjoyment ſhall not, in replevin, be obliged to ſet out his 
title in his pleadings, though they ſhould go on as far as a ſur- 


rebutter, Sc. &c. pleadings from the beginning to the end in 


one cauſe muſt be upon one and the ſame thing, and if this 
plea was to be admitted good, it would overthrow the ſtatute ; 
perhaps there may be one caſe in x000 where a tenant may 
have taken a farm upon a bad title; but in anſwer to that, he 
may recover his rent back again and damages; if a man ſells, 
affirming he has a good title, if he has not, the buyer may 


recover his purchaſe money back again. It is objected by my 


Lord Chief Juſtice, why has not the ſtatute taken away this 
plea in debt and covenant for rent; the anſwer is, they are 
MPH on deeds; but this ſtatute relates to parol leaſes, or 


leaſes in writing hot by deed. After time taken to conſider, 


the Lord Chief Juſtice altered his opinion, and agreed with the 
other three Judges, ut audivi, that this plea of nil habuit, &c. 
in this caſe was bad; and per totam curiam, judgment was 


William 
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William Stevens of the demiſe of Mary Coſtard alias 
Biggs verſus Sarah Winning widow, Sarah Coſtard 
widow, Henry Stevens, Eſq; Timothy Pearſe and 
Francis Steele. C. B. — nn, by 


JECTMENT of lands in Bradfield in Berkſhire; 1764. 
| verdict for the plaintiff, ſubje& to the opinion of the Cu 
court upon the following caſe. = e 0, 

* ſtard being ſciſed in fee of the lands in queſtich, Whether a te- 
by leaſe and releaſe of the 4th and 51% of April 1721. in con- itte 
ſideration of a marriage to be had between him and Sarah Re can, 
and of Zool. her portion, ſettled the ſame to the uſe of between the 
himſelf for life, remainder to his intended wife for life, remain- e 5 
der to the heirs of the body of S. his wife by the ſaid James to icio, bar 
de begotten, remainder to the ſaid James in fee: the marriage the tail by a fine. 
took effect, and they had iſſue James the ſon, and a daughter 
Sareh, now Sarah Winning, one of the defendants. James 
Ciflard the father by will of the 10th of June 1731. deviſed 
the premiſſes to his ſon James C. after the death of Sarah his 
mother, and died in April 1739. Janes C. the fon, 16th of 
July 1750. married Sarah Higgs, now Sarah Ciſtard another 
of the defendants.  _ | N 18 


ames Coftard the ſon, on the 16th of September 1752. 
(his wife now living) married the leſſor of the plaintiff Mary 
Ciftard alias Bigg, and hath iſſue by her a natural ſon about 
two years od. | | 


That, by leaſe and releaſe of the 3175 and 12th of June 
1753. reciting that James C. the ſon had married Mary Bigg 
when he had another wife living, that the ſaid James being 
conſcious of the injury he had done to the ſaid Mary, in 
conſideration of the ſaid injury. and of 100/. paid to him by 
Edward Bigy her father, he the ſaid James C. the ſon con- 
veyed the premiſſes to the ufe of himſelf for life, remainder to 
the leſſor of the plaintiff for life, remainder to the uſe of ſuch 
child or children of the body of the leſſor of the plaintiff 
begotten or to be begotten, by the ſaid James C. remainder to 
himſelf in fee. e es: IQ 
On the 23d of April James Caſtard the ſon murdered his 
mother who was tenant for life of the premiſſes, and before he 
entred into the lands, 2 C. by deed of the 24th of June 
1762. between himſelf of the firſt part, the leſſor of the 
plaintiff of the ſecond part, and Ann Bigg: her mother, 
(adminiſtratrix of Edward Bigg her father) of the third part, 
reciting the ſaid deed of the 11th and 32th of June 1753, it 


nant in tal have 
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Wix NIN and 
others. 


the parties is clear, that a fee ſhould not yeſt in the conuſor; 
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is witneſſed, that for docking the eſtate-tail, and for making 
the ſaid laſt deed good, he the faid James C. covenanted to 


levy a fine of the premiſſes ſur conuſance de droit come ceo, &c. 


to the ſaid Ann Bigg with proclamations, to the uſe of himſelf 
for life, remainder to the leſlor of the plaintiff for life, remain- 
der to James Coftard the reputed ſon of the ſaid James C. the 


| conuſor by the ſaid Mary Bigg the leſſor of the plaintiff, 


remainder to his own right heirs in fee. In Trinity term 
1762. the fine was levied accordingly, and afterwards James 


 Coftard the conuſor was convicted of the murder of his mother = 


at Oxford afhzes. 


The defendant Henry Stephens is lord of the manor, Sarah 

C:ftard is the 'widow of the conuſor, Timothy Pearce and 
Francis Steele are tenants in poſſeſſion of the premiſſes, and 
. Sarah Winning is ſiſter and heir of the conuſor, and heir in 


tail under her father's marriage ſettlement in 1721. and has 
made an actual entry into the premiſſes; that the leſſor of the 
plaintiff had no notice of the marriage of the ſaid Fames 


Coftard to the defendant Sarah previous to her own marriage 


with him. 


The queſtion was, whether a tenant in tail having commit- 
ted murder, can afterwards, before conviction, levy a fine and 
bar the next heir in tail, his ſiſter; and if he cannot, the 
judgment of the court muſt be with the defendants. 


I. It was argued for the plaintiff, that the eſtate-tail was 
extinct by the fine, as much as if tenant in tail were dead 


- Without iſſue, becauſe two fees expectant one upon another 


cannot ſubſiſt in the fame perſon. 2. Becauſe by the 32 UH. 
8. c. 36. the fine is declared to be a bar, and a diſcharge of 
the eltate-tajl, 3. Becauſe the fat. Meſim. 2. having made 
eſtates-tail a kind of particular eſtate, the are (the protection 
of the ſtatute being gone by the fine) like all other particular 


 eltates,; ſubject to 2 and extinguiſhment when united 


with che abiolute fec. mond v. Cudmore, 1 Salk. 338. it was 
admitted that if tenant in tail makes a leaſe for years, and is 
attainted, the King ſhall avoid the leaſe where he is intereſted ; 
hut where the King is not intereſted, as here he is not, all the 
acts (as was faid) done by a felon murderer, tenant in tail, 


between the ſtroke and the attainder, are valid to convey. 


On the other ſide for the defendants it was objected, that the 
operation of the fine veſted a fee in the conuſor which inſtantly 
became forfeited. . To this it was anſwered by Gould juſtice, 
that the deed to lead the uſes of the fine is to be conſidered as 
part of the fine itſelf, and that.in deeds of- uſes, the intention 
of the parties muſt always govern; that here the intention of 


al 
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nnd that ſuch intention ſhall repel the preſumption of law. 1764. 
The court inclined to give judgment for the plaintiff, but a 
ſecond argument being deſired, there was an ulterius concilium; Srxvxxs 
but I never heard this caſe was argued again. ME res” 
Hope ver/us Colman, Eſq; C. B Hilary 4 Geo. 3. 

| Rolls 401, 402. „ | 


ELLEN 5 1 brought a writ of annuity againſt Philips Debt for an an- 
= Colman, an . 
to her 40. which are in arrear to her of a certain annuity or vlaintiff 3 
yearly rent of 40l. and which the ſaid hoy - owes to her, fideration of 
and unjuſtly detains, &c. and whereupon the faid Ellen by A. —_—_ 8 
B. her attorney complains, that whereas the ſaid Philips n 
the 6th of May 1748. at IHington in Middleſex, by his deed 
poll {which the ſaid Ellen brings here into court ſealed, '&c.) 
| for the better ſupport, proviſion and maintenance of the faid 
len, then a faithful ſervant of him the ſaid Philips, and for 
other good cauſes and conſiderations, &c. did for himſelf, his 
heirs, executors and adminiſtrators, grant to the ſaid Ellen one 
annuity or yearly payment of forty pounds, clear of all taxes, 
charges and deductions whatſoever ; to have, hold, perceive, 
take and enjoy the ſaid annuity of 40/. to the faid Ellen or her 
afligns, from the 29th day of September then next, during the 
term of her life, to be paid at the manſion-houſe of the faid 
Philips in Tpfwich, by quarterly payments, viz. on the 25th 
of December, the 25th of March, the 24th of Fune, and the 
29th of September, by equal portions ; the firſt payment to be 
made on the 25th of 2 then next, and from thenceforth 
to continue and yearly to be paid to her during her life, upon 
the days, and at the place aforeſaid, as by the ſaid deed poll 
(among other things) appears. By virtue whereof the faid 
Ellen, then and there became, and was ſeiſed of the ſaid 
annuity or yearly rent of 40l. in her demeſne as of freehold, 
Dix. for the term of her life; and the ſaid Ellen in fact _ 
that 40/. of the ſaid annuity or annual rent for one year ended 
on the 5th day of April 1763, according to the ſtile or com- 
putation of time now uſed in this realm, on that day became 
and were due and in arrear from the ſaid Philips to the ſaid 
Ellen, and ſtill are unpaid and in arrear to her, whereby an 
action hath accrued to her to demand and have of the ſaid 
Philips the ſaid 40l. yet the ſaid Philips (although often 
requeſted) hath not yet rendered or paid to the ſaid Ellen the 
faid 40“. of the year y rent aforeſaid, but hath with-held the 
the ſame, and hath hitherto altogether refuſed, and ſtill refuſes 
to render or pay the ſame to the ſaid Ellen, whereupon ſhe ſays 
that ſhe is injured, and hath ſuffered damage to the value of 
201. and therefore ſhe brings ſuit, &c, | 
And 


- * 


declared againſt him of a plea that he render *uity granted by 
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1764. And the defendant by L. K. his attorney, comes and deſends 


Horx - deed poll; and it is read to him in theſe words, (to wit) o 


Corax. All people to whom theſe preſents ſhall come, Philips Colman, 
Fleas of, Se Eigqz ſ-ndeth greeting (ſo ſets out the grant, bavondun, 
Oyer of the and tienes and place of payment of the annwty as in tiie decla- 
aced. ration; and then goes on and ſets out the reſt of the deed as 


| follows) ſubject nevertheleſs to determination as herein after is 
Defendant mentioned; and the ſaid Philips Colman for himſelf, his heirs, 
3 executors and adminiſtrators, doth wa covenant, promiſe 
en per- and agree to and with the ſaid Ellen Hope, her executors, 
ſonally cemard- adminiſtrators and aſſigne, that he the faid-Ph:/rps Colman, his 
on, the Plan- heirs, executors, adminiſtrators, or aſſigns, ſhall and will yearly 
17 8 and every year, from the ſaid 29th day of September next, dur- 
ing the natural life of the ſaid Ellen, well and truly 1 

pay, or cauſe to be ſatisfied and paid unto the ſaid Ellen Hope, 

or her athgns, the ſaid annuity or yearly payment of forty 

pounds, without any deduction whatſoever upon the days and 

at the place aforeſaid (F the ſame be perſonally deinanded by 

the ſaid Ellen Hope) according to the purport, true intent and 


an aper mar- true intent and meaning of theſe preſents, and of the parties 
Hall ceafe, and hereunto, that if the ſaid Ellen Hope ſhall and do intermarry 
the deed ſhall with any perſon whomſoever in the life-time of the ſaid Philips 
chereupon be Corman, without his approbation and conſent in writing. firit 
had and obtained, .that then and immediately upon her inter- 
marriage without ſuch conſent as aforeſaid, the ſaid annuity 


hereby given and granted ſhall abſolutely ceaſe and de:erminc, 


1 tors or aſſigne, ſhall be no longer ſubject or liable to che pay- 
ment thereof, but this preſent deed, and every clauſe, matter 
and thing herein contained, ſhall from thenceforth be utterly 
void and of none effect; (any thing herein contained to the 
contrary notwithſtanding); in witneſs whereof the ſaid Ph:/:ps 
Colman hath hereunto ſet his hand and ſeal the 6th day of May in 
the year of our Lord 1748. which being read and heard, the 


. ſaid Philips ſays that the ſaid Ellen ought not to have or main- 
1 pProteſtando that tain her ſaid action againſt him, becauſe proteſting that he the 


1 defendant was ſaid Philips on the faid 5th day of April in the year of our 
7 5 wag N ord 1703. aforeſaid, and continually from thenceforth hitherto 
64 | was ready and willing to have paid to the ſaid Ellen the faid 
8 | annuity of 407. above demanded, if the fame had been perſo- 
6 0 nally demanded by the ſaid Ellen, according to the true intent 

4 For plea ſays, and meaning of the ſaid deed poll, for plea in this behalf the 

14 | 6 ſaid Philips ſays, that the ſaid Ellen did not on the ſaid 5th day 


14 ally demand Of April in the ſaid year 1763. or on any other of the days 


> the annuity at herein before mentioned, whereon the fame annuity, or any 
wot "pla od part thereof, is made payable as aforeſaid, perſonally demand, 
” nor hath at any time ſince all or any of the faid ſeveral and 
reſpective days perſcnally demanded the ſaid annuity of 49. 

above ſuppoſed to be bas in arrear and unpaid to her 25 

aforeſaich 


R — CO 
— — 


— — 


- 


U the wrong and injury, when, &c. and prays oyzr of the ſaid 


Proviſo that if meaning of theſe preſents ; provided nevertheleſs, and it is the 


and the faid Philips Colman, his heirs, executors, adrainiſtra- | 


* 
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aforeſaid, or any part thereof, at the ſaid manſion-houſe of him 1764. 
the ſaid Philips, ſituate in Ipſtuicb aforeſaid, according to tage 
true intent and meaning of the ſaid deed poll, that is to ſay, at Hore | 
Iſlington aforeſaid in the ſaid county of Midaleſex; and this he is C 2 
ready to verify; wherefore he prays judgment if the ſaid Elln 
ought to have or maintain her ſaid action thereof againſt him, 

c. And the ſaid Philips for further plea by leave of the court. Second plea, 
Sc. ſays, that the faid Ellen ought not to have or maintain her that the plaintiff 
ſaid action againſt him, becauſe proteſting that the ſaid Philips — bee ere = 
on the ſaid 57% day April 1763. and continually from thence- ſnnally of the 
fort hitherto, was ready and willing to have paid to the ſaid defendan 
Ellen the ſaid annuity of 40/7. above demanded, if the fame had | 
been perſonally demanded by the faid Ellen, according to the 
true intent and meaning of the ſaid deed poll, for plea in this 
behalf the ſaid few > lays, that the faid Ellen did not on the 
ſaid 5th day of April 1763, or on any other of the days herein 
before mentioned, whereon the ſaid annuity, or any part thereof, 
is made payable as aforeſaid, perſonally demand, nor hath at 
any time fin-e all or any of the ſaid ſeveral and reſpective days 
perſonally demanded the faid annuity of forty pounds, above 
ſuppoſed to be due, in arrear and unpaid to her as aforeſaid, or 
any part thereof, according to the true intent and meaning of 
the ſaid deed poll, that is to ſay, at Ilington aforeſaid in the faid , 
county of Aid2!eſex ; and this he is ready to verify, wherefore 
he prays judgment if the ſaid Eden ought to have or maintain 
her ſaid action thereof againſt him, &c. RES 


The plaintiff demurred generally to each of the defendant's 
pleas, and he joined in demurrer. 35 | 


J 


Upon the argument of this caſe it was objeCted for the 
plaintiff, that the demand of the annuity is not traverſable, ing 
this action, that the plaintiff has in her declaration ſet out the 
grant of the annuity, and how and when it is payable, and that 
tne ſame is in arrear; that this is ſubſtantive matter, and ſuffi- 


- cient to ſhew the plaintiff's right to this action; that the 


covenant to pay the annuity, (if the ſame be perſonally 
demanded by the plaintiff) which is in a parentheſis, is diſtinct 
from, and independent upon the grant, and extends no farther 
than the covenant itſelf; but perhaps, if an action of covenant 
had been brought, it might have been neceſſary for the plaintiff 
to have made a perſonal demand in that caſe; the grant is clear 
and certain, and there are no words in it that want any expla- 
nation by the words of the covenant. _ | f 


; F or the defendant it was ſaid, that the whole deed now 


was before the court, and ought to be taken together, and the 


perſonal demand to be coupled with the grant. 2. That in the 
declaration it is laid, that by virtue of the grant, the plaintiff 
| became 
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: 1762. berad zu. es feifed of the annwity in ber detifes an of. Free- 
hold, which is ill, this being a grant of a were oof pa 42 70 
” Hove | ny not a rent OS out © land. ARES, 


Per totam curiam,. I. The grant — and fo is 
che covenant ſubſtantive, and the demand in this action is not 
traverſable, whatever it might have been if an action had been 
brought upon the covenant ; but we think it would not be 
traverſable in that caſe, . in the 
deed. 2. As to the manner of pl an #6 Ber eee . 
that the plaintiff was ſeiſed of * annui ber demeſne, &c. 
that is mere matter of form, and this vein upon a general 


Rey. rags 26d feed ran 4 & 5 of Anne. 


There was an inſinuation- thrown out by the defendant's 

+ counſel that this deed was made and obtained upon an immoral 

conſideration, but the court ſaid no ſuch matter —_—_— 
them; and . plaintiff. 


Reels verſus Groneman. c. B. 


What is a proper HE. affdavie to bod to bail was made by the plaintiff i in 
att © > A theſe words, (viz.) Thomas Reeks (of ſuch a place) 
daemon merchant, make-oath that Julocus Groneman of the ſame place 
mamuſician, in juſtly indebted to this deponent in the ſum of 
.. twelve pounds ſixteen ſhillings and eight pence for meat, drink 
and lodging, and other neceſſaries Sund and 82 by this 
deponent for the ſaid Fodocus Groneman.. : | 5 


5 1 objected that this was no oath of the debt, it being ſaid 
5 that the defendant in juſtly indebted, inſtead of is juſtly 
indebted; upon ſhewing cauſe for the plaintiff why a common 

ſhould not be entred; ſerjeant Burland ſaid, that it 

was a mere flip of the clerk in a ſingle letter, and offered a | 

— to the” court jo naſal fo wowed. bo © 


For the defendant it was infiled: it ought not now to be 


received, for if the firſt was no affidavit, the arreſt was illegal 
by the flat. 12. Geo. 1. for preventing frivolous and vexatious 


arreſts, and that this was no affidavit, as no perjury could be 
_ affigned upon it; and if the arreſt was legal, no __—_—y 
3 n e 


Lord Chief Juſtice PR and Bb 8 at firſt, 
were inclined to receive the ſupplemental affidavit to make the 
arreſt ent but Clive = Gould Juſtices, were clearly of a 
| | | "4s COntrary 


— wy mos gui. toe. — 


* - 


= OO Ov wo cl 


| thoſe words, as he verily believed, had often been 


out; alſo the caſe of Nichols v. Dallyhunty, 1 Barnes 


Hilary T erm 4 Geo. 3. 


\ 


could not be made good by any ſupplemental affidavit. The 
court being divided, the rule was enlarged till a future day, 


when the matter was ſtirred again. And ſerjeant Burland 
cited ſeveral caſes to ſhew that ſupplemental affidavits had 


frequently been received in like caſes in this court, both in the 
treaſury, and at the judges chambers; that where executors or 


adminiſtrators had made affidavit of a debt due to their teſtator 
or inteſtate (as it appeared by the books, c.) without 40 
ary 


as the affidavit-man verily believed, (which is m_ nec 


leave of the court after the arreſt. 


In anſwer to which I took this difference, that in the caſes 


cited, there was ſome poſitive oath upon which a perjury might 


be aſſigned, viz. as appeared by the books, &c. but in the pre- 
ſent caſe there is no oath at all. 2dly, That the court of 
King's Bench never did admit any ſupplemental affidavit what- 
ever, nor would ever go out of the firſt affidavit to hold to 
bail ſince the Hat. 12 Geo. I. and have always held, if that be 
inſufficient, it can never be made good by any affidavit after 
the arreſt. 2 Stra. 1157. Heathcote v. 2 is directly in 
point. Alſo the caſe of Huſſey v. Baſkerville in B. R. about 
ſeven years ago, Mr. Nares there moved that the defendant 


might be diſcharged upon common bail, there being no affidavit 


to hold to bail filed with the proper officer when the writ was 
ſued out. Mr. Gould for the plaintiff ſhewed cauſe, and pro- 


duced an affidavit of the debt proved to be actually made and 


ſworn before the writ was ſued out ; but the clerk, when he 


took out the writ, had forgotten to file it then; and the court 


diſcharged the defendant from the arreſt on filing common bail, 


becauſe the affidavit of the debt ought to have been filed with 


contrary opinion; and faid, as the firſt was no oath at all, it 


upplied with 
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the proper officer before, or at the ſame time the writ was ſued 


One convicted of felony made affidavit of the debt to hold to 


bail; this court held jt was not to be received, and was as if 


no affidavit, and refuſed to receive a ſupplemental one. 


It was alſo infiſted that treſpaſs and falſe impriſonment would 
lay in this caſe for the 4 againſt the plaintiff and the 
filazer, or either of them, though it would not lie againſt the 
ſheriff, who might juſtify under the writ which was indorſed to 
hold to bail by the filazer, and that any affidavit of the debt 
now to be made could not in point of law make the arreſt 
lawful, as to the plaintiff or the filazer, 


Parr II. „„ 


. Y % 
* 
— 


- 
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1764. Lord Chief Juſtice Pratt: I own, that upon the firſt debate 
— of this matter, I was inclined to receive a 5p a affidavit 
'Rxxxs to make this good, which is nothing more a mere ſlip of 
the pen in a ſingle letter; when I conſider it again upon what 
has been further ſaid, it appears to be a matter of great conſe- 
uence in a point of liberty upon a ſtatute made in favour of 
2 of the ſubject, which in effect ſays, that no man for 
the future ſhall be arreſted before ſuch affidavit of the debt be 
made and filed with the proper officer ; now it is certain this is 
no affidavit, becauſe a perjury cannot be aſſigned upon it, 
therefore this is an arreſt contrary to law; and ſhall this court 
= can it) make that lawful, which the law fays is unlawful; 
do not find this court has ever gone fo far as to admit a 
ſupplemental affidavit, where the firſt amounted to no oath at 
all, but has only ſupplied ſmall defects in affidavits which have 
not been quite full enough; as in the caſes cited of executors 
and adminiſtrators, and which the King's Bench has never 
come into; and therefore I have changed my opinjon, and 
agree with my brothers Clive and Gould, that the rule muſt 
be abſolute for a common appearance. Clive and Gould 
Juſtices were ftill of the ſame opinion as at firſt, and thought 
that an action for falſe impriſonment would lie againſt the 
plaintiff or the filazer ; but Bathur/? Juſtice was of opinion it 
— | would not lie; as to the matter of a common appearance he 
ſeemed to agree with the reſt of the court; and the rule was 
made abſolute for a common appearance. | 


Vs 
| Canontian. 
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Swithin and his wife verſus Vincent and his wife. 
Swithin and his wife verſus Vincent only. C. B. 


WO actions for words, and two declarations, each 1564. 
containing ſix counts; in the firſt cauſe the words were 
lad to be ſpoken by the wife of Vincent, in the latter, by Two aQtions by 
Vincent himſelf. It was moved for the defendants, that cel 3 and his 
two actions might be reduced or conſolidated into one; becauſe , — cm 
(as was ſaid) both required the ſame pleas; that the huſband wife, and the 
and wife were one perſon in law in civil ſuits, and the huſband other againſt the 


was liable to pay all the damages, both for his own. and his vet be chte 


wife's ſlander, and it would fave expence to the parties. But dated. 
per curiam, This cannot be done, for it would be error to join 

the wife in a declaration for words ſpoken by the huſband ozly ; 

and the declaration would be ill, either upon a urrer, or in 
arreſt of judgment; ſo the motion was refuſet. 


Brett at the ſuit of Wadham. C. B. 


* 


Motion was made for an attachment for non-payment of amaavic of fer- 
8]. 8s. coſts, according to a rule upon the iff for vice of a rule 


that purpoſe and the prothonotary's allocatur; upoiſan affidavit th an allocatur 


that on or about the gth day of February laſt he ſerved the rule hears — 
with the allocatur, and demanded the coſts of the plaintiff, on or about ſuch 
| who refuſed to pay the ſame, Per curiam, The affidavit is g 4c. _ 
inſufficient, for the words on or about leave the day of the 

ſervice and demand uncertain; and it might be upon a. Sunday 

for any thing that appears to the contrary, which is dies nan 

Juridicus ; ſo you mult mend the affidavit, for there is no rule 

to ſhew cauſe in this caſe, but an attachment goes at once if 

the affidavit be ſufficient, 15 
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Aſſumpſit. 


Plea of privilege 
for a both clerk 
in Chancery. 


— 


Eaſter Term 4 Geo. 3. 


Goldſmith ver/#us Baynard. C. B. 


| CTION upon the caſe upon ſeveral promiſes, to the 


plaintiff's damage of forty pounds. 


And the defendant by E. D. his attorney comes and defends 
the wrong and injury, c. and ſays, that this court here ought 
not to take, nor will take cogniſance of the ſaid plea, becauſe he 


ſays that he the defendant, long before the ſuing forth of the 


original writ of the plaintiff, and at the time of ſuing forth the 
ſame was, and from thence hitherto hath been, and till is, one 
of the clerks of Chriſtian Zincke, Eſq; one of the fix clerks of 
the high court of Chancery of our Lord the King (the ſaid 
court then being, and ſtil] held at FefAminfler in the county of 
Middleſex), and that he doth ferve and intends to ſerve our 
Lord the King and his people as ſuch clerk of the faid Chr;/- 
tian Zincke, one of the ſix clerks of the high court of Chancery 


of our faid Lord the now King, to wit, in the ſaid high court 
of Chancery; and the faid defendant further ſays, that as well 


for the roya dignity of our Lord the now King and his proge- 
nitors, heretofore Kings of England, from an antieat cuſtom in 
the ſaid high court of Chancery of our faid Lord the now King 
and his progenitors aforeſaid, time out of mind obtained, and 
hitherto allowed and approved of, the Chancellor of England, 
or Keeper of the great ſeal of England for the time being, and 
other officers, clerks and miniſters of the ſame court of Chan- 


cety in their own perſons, and in their men ſervants, lands, 


tenements, eſtates, goods and chattels, ought to be free and 


quieted, as antiently they uſed to be; and the defendant as ſuch 


_ clerk of the ſaid Chriſtian Zincke now ought to be free and 
quieted, according to the privilege and liberties of the faid 


court of Chancery time immemorially uſed, and ought not by 
any means to be arreſted, impleaded or impriſoned, or drawn 
or compelled to appear or anſwer before any of our Lord the 
King's juMces, officers or ſecular miniſters whomſoever, except 
before the Chancellor of England, or keeper of the great ſeal 
of England for the time being, upon any pleas, plaints, tref- 
-paſſes or demands whatſoever which do not touch the King's 
perſon, (pleas of freehold, felonies and appeals only excepted) 
elſewhere than in the ſaid high court of Chancery, whereby 
' they might be withdrawn from the ſaid high court of Chancery 
of our faid Lord the King againſt their will, contrary to what 
they formerly uſed to be; and this the defendant is ready to 
verify; wherefore he prays judgment if he ought to be compelled 


to anſwer to the plaintiff in the ſaid plea here in court, Oc. 


J. Burland. 
And 


= GCo===zqy o 
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And the plaintiff ſays, that for any thing by the defendant 1764. 
above in pleading alledged this court here may and ought to 
take cognizance of the ſaid plea againſt the defendant, becauſe Gor psu,,jjñ 

proteſting that the ſaid plea of the defendant by him above BA. 
pleaded, and the matter therein contained, are inſufficient in Replication. 
law, and that the plaintiff has no occaſion, nor is bound by the The defendant . 
law of the land to make an anſwer thereto ; for replication in dn 1 
this behalf the plaintiff ſays, that the defendant having been a che — 

priſoner for debt in actual cuſtody of the gaol or priſon of the debtors act, and 
King's Bench on the 25th day of October in the year of our aan 
Lo 1760. and ſo continuing and being long before the ſuing the peace. 

out of the ſaid original writ of the plaintiff againſt him, to wit, | 
on the 15th day of July in the year of our Lord 1761. in 
conformity to a certain act of parliament, made in the parlia- 

ment of our Sovereign, Lord the preſent King, at a ſeſſion 
thereof, holden at /Yefminfler in the county of Middleſex, in 

the firſt year of his reign, intitled, An act for the relief. of 
inſolvent debtors, at the general quarter-ſeſſions of the peace, 
holden at Guildford in the county of Surry in and for the ſame 
county, before Sir Anthony Thomas Abdey, Baronet, George 
Onſlow, and John Evelyn Eſquires, and others their fellows, 
then juſtices of our ſaid Lord the preſent King, affigned to 
keep the peace, and to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors committed in the ſame * 
county, made and delivered into the faid court of general 
quarter-ſeffions, ſo held as aforeſaid, a certain ſchedule ſub- 
ſeribed by the ſaid defendant of all the eſtate and effects what- 
ſoever of him the ſaid defendant, excepting his wearing apparel, 
bedding for himſelf and family, working tools and implements 
for his occupation and calling, and thoſe in the whole not 
exceeding the value of ten pounds; and amongſt other the 
eſtate and effects of the ſaid defendant, a certain ſeat or office 
of the defendant in a certain office belonging to the high court | 
of Chancery, called the ſix clerks office, to which ſeat or office 5 
the defendant was then intitled as one of the clerks of the ſaid 
Chriſtian Zincke in the ſaid plea named, ſo being one of the 

. fix clerks of the high court of Chancery; and the defendant 

1 afterwards on the ſame day at the ſaid general quarter-ſeflions 

7 of the peace fo held as aforeſaid, was duly diſcharged by virtue 

of the ſaid act of parliament as an inſolvent debtor, and then 

ö and there had and took the benefit of the ſaid act; by reaſon of 

which premiſſes, and by virtue of the ſaid act, the ſaid ſeat or 
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: office of the defendant, and all his right, title, intereſt and 
1 benefit of, in and to the ſame, and all the ſaid other eſtate and 
o effects of the defendant, (except as aforeſaid) contained and 


bY ſpecified in the ſaid ſchedule, then and there became and were 
veſted in Fohn Lawſon, Eſq; then clerk of the peace of the 
ſaid county of Surry, for the ends and purpoſes in the ſame 

act of parliament in that behalf mentioned; and the plaintiff 
further ſays, that the defendant hath not at any time ſince been 
jp reſtored to the poſſeſſion and enjoyment of his faid ſeat or 
office, 
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office, nor hath acted or practiſed as one of the clerks of the ſaid 
Chriſtian Zincke as aforeſaid, at any time ſince the makin 
and delivery of the ſchedule aforeſaid, and the taking of the 
benefit of the ſaid act of parliament by the defendant as afore- 
faid ; by reaſon of which premiſſes the defendant at the time of 
ſuing forth of the ſaid original writ of the plaintiff was not, 
nor hath at any time ſince been intitled to the ſaid pretended 
privilege; and this the plaintiff is ready to verify; wherefore he 
prays judgment, and that the court here will take cognizance 
of the ſaid plea, and that the defendant may be compelled to 
anſwer further to the plaintiff in the faid plea, t. 

= Fame Hewitt, 


The defendant has demurred generally, and the plaintiff has 


Joined in demurrer. 


This caſe was argued twice at the bar ; two queſtions were 
made, 1ſt, whether this office of a Goth cletk is aſſignable pur- 


ſuant to the inſolvent debtors act of the firſt year of the King. 


2d, Whether the defendant can be intitled to privilege, it 
appearing by the replication, that he has not acted or practiſed 
ſince his diſcharge and taking the benefit of the act. 


1. For the defendant'it was faid; that a 60th clerk in Chan- 


cery is certainly intitled to be ſued in the petit bag office, and 


that his office is not aſſignable by law, and therefore the defen- 


dant ſtill remains a Goth clerk. That it is a mere perſonal 


office of truſt under the 6th clerk, and before any one is 
admitted to it he muſt ſerve a clerkſhip, and — ca an 
examination by the Maſter of the Rolls, and that it could not 
veſt in the clerk of the peace by the aſſignment of his effects 
under the ſtatute ; that the 6th clerk is not obliged to admit 
the aſſignee; that it cannot be taken in execution. Vaugb. 
181. it would not go to affignees under a commiſſion of bank- 
rupts, nor would copyholds if they had not been mentioned in 
the fat. 13 Eliz. This office is a frechold, if the clerk of 
the peace dies, who muſt it go to? what mult become of the 


buſineſs of his office, if the affignee be an unfit perſon ? and a 


woman may be an affignee under this ſtatute. The office of 
clerk to the dyers company was determined in this court not to 
be aſſignable in the ſchedule. In the caſe of North againſt Caf 


B. R. about 14 or 15 years ago the court determined that the 


office of Provoſt Marſnall- man was not aſſignable, and that he 
muſt have leave to reſign. In Bacon's Abr. tit. Offices, there is a 


n whether a Goth clerk can fell his office or not; Fern) 


aſter of the Rolls, thought he could not; they have indeed ſome- 
times been permitted to fell, but that has always been to perſons 
who have ferved regular clerkſhips in the office, and have been 
properly qualified; the aflignment of the office of a Filacet 
would be void; this is an office of truſt and confidence * 
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me 6th clerk, and cannot be affigned for years, becauſe then it 

might go to executors and adminiſtrators, never truſted or 

, confided in. Yaugh. 181. | 77 
2. As to the ſecond queſtion; the plaintiff has only 5 

that the defendant has not practiſed ſince his diſcharge, 

have not denied that he is ſtill a clerk, and conſequently inti- 

tled to privilege ; the plaintiff ought to have traverſed abſque 

hoc, that the defendant before the ſuing out the original writ 

was, and till is one of the clerks of Chri/tian Zincke, one of 


' the fix clerks of the court of Chancery; for though he has not 


exerciſed his office ſince the time of his diſcharge, that ma 
have been by reaſon of ſickneſs, or for want of* buſineſs in the 
office, for any thing that appears on this record, and therefore 
he is ſtill intitled to his privilege. | 


1. For the plaintiff it was objected that the defendant's plea 
is bad, becauſe it alledges only that he is clerk to Chri/tian 
Zincke, and that he ſerves and intends to ſerve as ſuch clerk ; 
but it does not alledge that he is attendant upon that office and 
duty ; ſo is Bro. 7 
that is the material fact to be traverſed. 


2. It was objected that the plea is bad in another reſpect, for 

that it alledges a cuſtom for the Chancellor to be ſued before 

himſelf, which is void, becauſe he cannot be ſued before him- 

ſelf. 3 Keb. 352. Fawkner v. Annis; for theſe two reaſons a 
reſpondeas ouſter was prayed. | 


Curia: This fort of plea is to be diſcouraged ; we ſee the 
defendant is not in actual ſervice and attendant upon the court 
of Chancery; the replication alledges that the defendant put 
this office in his ſchedule, and has afhgned it; this is confeſſed 
by the demurrer, and therefore the defendant is concluded to 
ſay he has not aſſigned it; this plea is a mere dilatory, and 
we look nicely into ſuch pleas; the defendant ought to have 
alledged that he is actually attendant on the office, for atten- 
dance is the ground and foundation of the privilege that they 
may not be drawn into other courts. The defendant has ſaid in 
his plea that he ſerves and intends to ſerve the King and his 
people as clerk to Mr. Zincke, but a man may be ſaid to ſerve 
and be a ſervant, and yet not be attendant, 


Another objection is to the cuſtom ; it is bad to ſay that the 


Chancellor himſelf is to be impleaded before himſelf; it is idle, 
and contrary to the fundamental laws of all nations upon 
earth, for a man to be judge and party in his own cauſe; Lord 
Hobart fays, an act of 3 


raverſe, pl. 27. Bro. Privilege 40. and 


t could not make ſuch a law. 
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1764. Zerjeant Mead pleaded his privilege in the court of King's 
L==— >) Bench, that he ought to be ſued in this court, after he had 
GorpsMIT# Jong retired from this bar; and for the reaſon that he was not 
1 attendant here, his privilege was diſallowed. Some of the 
Court doubted whether this office was aſſignable or not, and 
thought it could only be ſurrendered to the Maſter of the 
Rolls, who is bound to receive ſuch ſurrender ; they gave no 
abſolute opinion, whether the replication was good or bad; but 
the whole court were of opinion that the plea was bad for the 
reaſons above, and gave judgment that the defendant ſhould 
anſwer over. | 


N In Hilary term 30 G. 2. B. R. one Maynard an attor- 
ney was arreſted on a latitat for 270l. and gave a bail-bond; 
he moved to have the bail-bond given up, and that proceed- 
ings ſhould ſtay, for that he was an attorney, and ought not to 

- have been arreſted: upon ſhewing cauſe it appeared that he had 
left off practice, and was called E/q; ſo the court refuſed the 
motion, and diſallowed his privilege ; cited per Gould F uftice, 


Reſpondeat Ouſter. 


Heatherly on the demife of Worthington and Tunna- 
dine verſus Weſton and others. C. B. 


Tenants in com- JECTMENT of lands in the county of J/arwick; 
m_ cannot verdict for the plaintiff, ſubje& to the opinion of the 
lea. court upon a very ſpecial caſe of a title which was twice argued 
2 at the bar, wherein ſeveral points were debated, but at laſt 
were narrowed and reduced to the ſingle queſtion, whether 
tenants in common can make a joint demiſe ? the leaſe in the 
declaration being laid to be of the joint demiſe of the plaintiff's 
leſſors who appear to be tenants in common upon the ſtate of 
the caſe; and after time taken to conſider, The whole court 
were of opinion, that tenants in common cannot join in mak- 
ing a leaſe, for their eſtates are ſeveral and diſtinct, and there 
15 no privity between them, and for that reaſon, one tenant in 
common may enfeoff another. Bro. Feoffmt. de Terre, pl. 45. 
in the caſe of Hinxam on the demiſe of Fagg & al. v. Moon, 
B. R. 15 Ges. 2. this point was determined ; and ſee Show. 
342. Cro. Fac. 83, 166. Cob. 2, 190. 1 Brownl. 39, 
134. Co. Lit. 200. Judgment for the defendants, and the 
poſtea delivered to them. | 
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James Wallwyn, Eſq; verſus Richard Biſhop of Lan- 
daff, Wallwyn Cecil clerk, and John Davis clerk. 


$5 RE impedit of the vicarage of the church of Skenfreth 1564. 
in- the county of Monmeuth ; the plaintiff in his count 
makes title, that Philip Cecil being ſeiſed of the advowſon of Quare impedit. 
the vicarage in groſs as of fee and right, on the 24th of CO of 
December 1706. dy indenture between the ſaid Philip Cecil unn 1 Geo. 3. 
and Walter Cecil of the firſt part, Fohn Triſt, Eſq; of the Rolls 504, &c. 
ſecond part, John Kyrle, Eſq; and the ſaid Fames Walkoyn 
the plain, of the third part, William Powell, Eſq; 
liam Bennett and Walter Roberts of the fourth part, and 4% 
Elizabeth Walkuyn ſpinſter, of the fifth part; in conſideration A marriage fet - 
of a marriage to be had between the ſaid Philip Cecil and tlement made by 
Elizabeth Walkuyn, did grant the advowſon (among other ny #3 3 
things) to Triſt and Evans, their heirs and aſſigns, to the uſe 1706. 
of Philip Cecil, Walter Cecil and William Powell, their reſ- 
pective heirs, executors and adminiſtrators, until the marriage, 
and after, to the uſe of Philip Cecil for the term of 99 years, 
if he ſhould ſo long live; then to the uſe of the ſaid three 
truſtees to preſerve contingent remainders, and after his deceaſe, my 
then to the uſe of the ſaid Fohn Kyrle and James Walluyn for — 
the term of 500 years, then to the uſe of the firſt and every 
other ſon of the body of Philip Cecil upon the body of Eliza- _ 
_ beth Walluyn to be begotten, and the heirs male of the body * 
of ſuch firſt and every other ſon ; and in default of ſuch iſſue, 
in caſe the ſaid Elizabeth ſhould happen to be enſient with child 
of the ſaid Philip Cecil at the time of his death, then to the uſe 
of the ſaid Elizabeth until ſhe ſhould be delivered, or ſhould 
die, whichſoever ſhould firſt happen, in truſt for ſuch child or 
children, when it ſhould be born; and if a ſon or ſons, then 
from and after the birth of ſuch ſon or ſons, to the uſe and 
| behoof of ſuch afterborn ſon or ſons, and the heirs male of his 
and their bodies, one after the other, as they ſhould be in 
priority of birth, and the reſpective heirs male of the body and 
bodies of ſuch after-born ſon and ſons, and for want of ſuch, 
iſſue, to the uſe of all and every the daughters of the ſaid 
Philip and Elizabeth in ſpecial tail; and for want of ſuch iſſue, 
to the uſe of the ſaid Philip Cecil, his heirs and aſſigns for | 
ever; that on the ſaid 24th of December 1706. the ſaid marriage Under which 
took effect, whereby and by force of the ſtatute for transfer- ws tenant 3 
ring uſes into poſſeſſion Philip Cecil became poſſeſſed of the 32% fe 5 : 
advowſon for the term of 99 years determinable as above, (the live. 
remainder thereof belonging as above); and Philip Ceci] being And the church 
ſo poſſeſſed of the advowſon, and the church being then full of — 
one James Philips, the ſaid Philip Cecil afterwards, on the on the 1ſt of 
firſt day of June 1724, by deed granted the then next preſen- June 1724+ he 
tation to John Stephens, in caſe the church ſhould become turn te 1 
vacant, during the ſaid term of 99 years; by virtue — Stephens, 
N ohn 
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1764. TFebn Adee was poſſeſſed of the advowſon for the next pre- 
3 ſſentation to the church in caſe it ſhould become vacant ing 
NO the ſaid term of gg years; and being ſo poſleſſed, the _ 
The Biznor of during that term became vacant by the death of James Phi 455 
La 2 and N rn _ avoidance —_— Oe faid prank 2 vg — 
ers. ohn öoͤtephens; whereupon n otephens pretent o the 
The þ ED Gf the ſaid chheck, — RE William Stephens 
the death of I. his clerk, who was thereupon admitted, inſtituted and inducted, 
Philips, and J. Oc. and the ſaid Philip Cecil being ſo poſſeſſed of the advowſon 
_ W. Ste. for the remainder of the term of 99 82 determinable as 
phens. aforeſaid, 99 ge as above) and the church being full of 
Thar Phil. Cecil William Stephens, Philip Cecil afterwards on the firft day of 
— Ichn Kyne October 1731. died ſo poſſeſſed, and the ſaid John Kyrle then 
alſo died x OR. Alſo died, whereupon by ſurvivorſhip the ſaid James I alluyn 
1737. where- became poſſeſſed of the advowlon for the remainder of the ſaid 
. 3 term of 500 years then to come, and being ſo poſſeſſed thereof 
poffeſſed of the the church became vacant by the death of William Stephens, 
advowſon for the whereupon James Walkuyn preſented Richard Reece the elder 
l h admitted, inſtituted and inducted 
bars, ard the his Clerk, who was thereupon tted, lu 

ES being in time of peace, &c. and the ſaid James Waltwyn being ſo 
void by the death poſſeſſed of the advowſon the church became vacant by the 
of W. Stephens, reſignation of Richard Reece the elder, whereupon the aid 
Ae e W2 James Wallwyn preſented Richard : Reece the younger his 
3 clerk, who was thereupon admitted, inſtituted and inducted in 
Cnted R. Reees time of peace, &c. and the ſaid Fames Walkuyn _ ſo poſ- 
jun. who has ſeſſed of the advowſon, the church became vacant by the reſig- 
reſigned, where- nation of Richard Reece the younger; whereupon it belonged 
e de t the faid ee H/alkuyn to preſent a fit perſon to the 
plaineif - pre- Vicarage of the church ſo vacant, and one Robert Wheeler 
ſent, and one Clerk, uſurping upon the faid James Walliuyn preſented to the 
. Wheeler by vicarage of the church ſo vacant Walkuyn Cecil the now 
Cries W. Coat defendant his clerk, who upon that preſentation was admitted, 
the defendant, inſtituted and inducted into the ſame; and the faid James 
who has rebgn- Watkuyn being fo poſſeſſed of the advowſon, the church 
church is now became vacant by the reſignation of the faid Walluyn Cecil, 
vacant, and iz and yet is vacant, by reaſon thereof it belonged, and till 


belongs to plan- belongs to the faid James Malluyn to preſent a fit perſon to 


tick to prevent, 


„ defendant the VIcarage of the ſaid church fo being vacant; and the ſaid 

Mader him. Richard Biſhop of Landaff, Walkuyn Cecil and Jobn Davis 
| unjuſtly hinder him from preſenting a fit perſon to the vicarage 
of the faid church; whereupon the ſaid James Walkuyn 1 he 
is injured, and hath ſuſtained damage to the value of 3oo!. and 
therefore he brings ſuit, Tc. 


Imparlancess All the defendants imparl from Michasſmas term 1760. till 
ihe biſhop Hilary 1761. from Hilary till Eafter 1761. and from Eaſter 
why to Trinity term 1761. 1 Gee. 3. then the biſhop comes and 
plwKkbeads that he claims nothing but as ordinary, to which the 
plaintiff replies in the common form, and prays a writ to the 

bi hop, which is granted by the court with ſtay of On 

| | | | | thereo 


= 
thereof till the plea between the plaintiff and the other two 1764. 
defendants be determined, &c. = — 
, | | 8 WaLilLlwyYN 
The defendants Cecil and Davis further imparl till Michael- The Br; 

: . 1540P of 
mas 1761. from Michaelmas till Hilary 1762. from Hilary till Lax par and 
Eafter 1762. and from Eafler till Trinity term 1762. 2 Ges. others. 

3. and then the defendant MWalluyn Cecil comes and ſays that | + 09mg 
the plaintiff ought not to have his action againſt him, becauſe Ce 
he ſays, that Philip Cecil the elder, father of the ſaid Philip defendaats. 
Cecil in the declaration named, long before the making the ſaid Ihe pattcn of 
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the incumbent's - 


indenture of marriage ſettlement; while the church was full of ,j.. 
a clerk James Philips, the then incumbent, to wit, on the 5th That P. Cecil 
of January in the roth year of King William the 3d, William 1 * 
Powell and Walter Cecil, Eſq; proſecuted out of the fame g.craumm 
King's court of Chancery a writ of e e diſſeiſin in le poſt before the ſet- 
againſt Henry Probart, Eſq; and Robert Price, Eſq; (amongſt nean _ 
other things) of the ſaid advowſon of the vicarage of the faid full of Farkas: 
church, returnable from the day of St. Hilary in fifteen days, Philips, 10 W. 
(which is ſet forth at length in the plea) whereupon a common 3: tiered 's 
recovery was ſuffered the firſt day of the ſame Hilary term * ag 
with triple voucher, when all the parties appeared in perſon at advowſon (int? 
the bar, and wherein the ſaid Philip Cecil the elder was firſt 1) wherein he 
vouchee, who further vouched Philip Cecil his fon, who — — 
vouched over the common vouchee, and judgment was there- ed, which was 


upon given, and a writ of ſeiſin awarded and executed the ©*<cuted; to 


ſixth day of February the 10th year of King William 3. (which 1 


Powell and 
recovery is ſet forth at length) as ”y the record thereof in the Walter Cecil for 
1c 


court of the Bench appears; which recovery was fo had and the term of 1000 

ſuffered as to the faid advowſon, to the uſe of the ſaid William 3 _ 

Powell and Walter Cecil, their executors, adminiſtrators and plaintiff's title 

aſſigns, from thenceſorth for the term of 1000 years, and after in the declara- 

the end or ſooner determination of that term of 1000 years, to * e 

the uſe of the ſaid Philip Cecil the younger in tail male; and that nothing 

for want of ſuch iſſue, to the uſe of the ſaid Philip Cecil the paſſed tothe poſ- 

elder in fee; by virtue of which recovery, and by farce of the and the platen 

ſtatute of uſes, the ſaid William Powell and Walter Cecil by the ſettle- 
afterwards, and long before the making the ſaid indenture ment. 

gquinguepartite in the declaration, became and were poſſeſſed of 

the advowſon as in groſs by itſelf for the ſaid term of 1000 

years, which term, at the time of the making of the ſaid 

indenture quinguepartite, was and ſtill is ſubſiſting and unex- 

pired, and by reaſon whereof, nothing of or in the ſaid 

advowſon ever paſſed by the ſaid indenture guinguepartite into 

the poſſeſſion of the ſaid John Ayrle and Fames Walliuyn; and 

this the ſaid Walluyn Cecil is ready to verify; wherefore he 

| £295 judgment if the ſaid James i alliuyn ought to have his 

action againſt him, & c. . | 


. And 
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y 764. And the ſaid Fohn Davis ſays that he is parſon of the ſaid 
L——— church imparſoned in the ſame. on the preſentation of the ſaid 
Warrwrs Walltuyn Cecil, and that the ſaid James Walluyn ought not to 
The Bisnor of have his action againſt him, becauſe he ſays that long before 
Laxvary and the ſaid indenture quinguepartite in the declaration mentioned, 
others. and before the ſaid Philip Cecil in the ſaid declaration named 
2 had any ſeiſin of the ſaid advowſon, one Philip Cecil the elder, 
plea that he is father of the ſaid Philip Cecil abovenamed, was ſeiſed of the 
| the parſon, im- ſaid advowſon of the vicarage of the ſaid church as in groſs by 
1 itſelf as of fee and right; and 8 ſeiſed thereof preſented 
his patron prior to the ſame, being vacant, James Philips his clerk, who on 
to plaintiff's that preſentation was admitted, inſtituted and inducted into the 
— ng ., fame church in the time of peace in time of the Lord Charles 
| at P. Ceci 5 
ſen. being ſeiſ-a the 2d, late King of England; and that afterwards and before 
zn fee preſented the making of the ſaid indenture guinguepartite in the above 
Ja Philips to declaration mentioned, to wit, on the 18th day of Fanuary in 
e church, P 55 7 545 
- being vacant the year of our Lord 1698. at the pariſh aforeſaid, by a certain 
temp. Car. 2. indenture of bargain and ſale then and there made between the 
Lao rhino ſaid Philip Cecil the elder and Anne his wife, and the ſaid 
* Philip Cecil the ſon, in the ſaid declaration mentioned on the 
. Cecil ſen. firſt part, one Henry Probart and Robert Price of the ſecond 


and his wife part, and JV/illiam Powell and Walter Cecil of the third part, 
Philip Cecil the {Which is brought into court) in conſideration of certain ſums 


ſon confirmed of money to the faid Philip Cecil the elder and Philip Cecil 
the aducuſon the fon paid, he the ſaid Philip Cecil the elder, being ſo ſeiſed 


rw we Red. of the . ſaid advowſon as aforeſaid, granted, bargained, ſold 


Probart and Ro. and releaſed, and the ſaid Philip Cecil the fon in the ſaid decla- 
2 wif ration mentioned confirmed to the ſaid Henry Probart and 
Make for his life, Robert Price, (in their actual poſſeſſion then being by virtue 
and after his of a bargain and fale to them thereof made for the term of one 
_ ry he a i waole year, by indenture bearing date the day next before the 
of his body, day of the date of the ſaid indenture, now brought here into 
court, and made between the ſame parties laſt mentioned) and 
their heirs and aſſigns (amongſt other things) the advowſon, 
donation, free diſpoſition and right of patronage of, in and to 
the ſaid vicarage of the pariſh church of Skenfreth aforeſaid, 
with all its rights, members and-appurtenances; to have and to 
held the ſaid advowſon with the appurtenances, (among other 
things) to the ſaid Henry Probart and Robert Price, their 
heirs and aſſigns for ever, to the uſe and behoof of the ſaid 
Philip Cecil the fon for and during the term of his natural life, 
and for want of and from and after his deceaſe, to the uſe of the heirs male of 
ws _ 4 65 his body lavfully begotten, and for want of ſuch iſſue, then to 
ra FR Ogg the uſe and behoof of the right heirs of the ſaid Philip Cecil | 
whereby P. the elder fer ever; by virtue whereof, and by force of the 
Ceci! jun. was ſtatute of uſes, the ſaid Philip Cecil the younger became ang ; 
ried 197313 was ſeiſed of the ſaid advowſon as in groſs by itſelf as of fee 
tail and right, that is to ſay, to him and the heirs of his body 
ifluing; and the ſaid Fohn Davis further faith, that the ſaid 
Phbilie Cecil e younger being fo ſeiſed of the ſaid ne, 
ä an 


2 S—_—_ 1 1 * 
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and the church being full of the ſaid James Philips clerk, he 1764. 
the ſaid Philip Cecil the fon, by a certain writing under hi 
hand and ſeal granted unto the ſaid Fohn Stephens in the decla- Warrwry 
ration mentioned, the then firſt and next preſentation to the .,, , 
church whenſoever the ſame ſhould then firſt and next become atone ». on 
vacant (if the fame ſhould happen to became vacant in the others. 
life-time of the ſaid Philip Cecil the ſon), by virtue of which _ the church 
grant the ſaid 70% Stephens became and was poſſeſſed of the Fiber. —— 
advowſon for the then firſt and next vacancy thereof, in caſe jun. granted the 
the ſame happened to become vacant in the life-time of the dert turn to J. 
faid Philip Cecil the ſon ; and the ſaid John Stephens being fo Ther che church 
poſſeſſed thereof, the church became vacant in the life-time of became void by 
Philip Cecil the fon by the death of the ſaid James Philips, the death of 
which vacancy of the church was the firſt and next vacancy 11 _ 
thereof after the grant aforeſaid to the ſaid Fohn Stephens by P. Cecil jun. 
Philip Cecil the Bn made as aforeſaid ; whereupon the ſaid u Jo. Stephens 
John Stephens, by virtue of the ſaid grant preſented to the — 
church fo vacant the ſaid William Stephens, in the ſaid decla- Afterwards P. 
ration named, his clerk, who thereupon was admitted, inſti- Cecil jun. died, 
tuted and inducted in the time of peace, &c. and afterwards at — 1 
Skenſreth Philip Cecil the ſon died fo ſeiſed of the ſaid advow- Cecil is his heir 
ſon as in groſs by itſelf, leaving iſſue male of his body iſſuing Pale, and is 
the ſaid Walluyn Cecil, one of the defendants, whereby the nn My 
fad IYallwyn Cecil became and was ſeiſed of the adrowion of 
the vicarage of the church aforeſaid as in groſs by itſelf as of 
fee-tail and right, on is to ſay) to him and the heirs male of 
his body iſſuing; and being ſo ſeiſed thereof, the church became That the church 
vacant by the death of the ſaid Milliam Stephens; and the ſaid became void by 
ames W/alkoyn having no right to preſent to the faid church, > _ wing i 
but uſurping upon the ſaid Mallꝛoyn Cecil, to whom of right the plaineff by 
it did belong to have preſented a fit perſon to the church, vſurpation pre- 


1 ; f id .  ſentedR. Reece 
preſented the ſaid Richard Reece the elder, in the declaration fen. ubo reggn- 


mentioned, his clerk, who was thereupon admitted, inſtituted ed, and the 
and inducted in the time of peace, &c. and the church after- Plaintiff again 
wards became vacant by the reſignation of the ſaid Richard e 
Reece the elder; and the ſaid James Malliuyn having no right — jun. 
to preſent to the church, but uſurping again upon the ſaid 
IWalkuyn Cecil, to whom of right it did then belong to have 
preſented a fit perſon to the church, preſented to the church That the church 
then vacant Richard Reece the younger, in the declaration beins full of R. 
mentioned, his clerk, who was thereupon admitted, inſtituted Wallwyn Cecil 
and inducted in the time of peace, &c. and the ſaid John granted to Rob. 
Davis further ſays, that the faid Jallwyn Cecil being fo ſeiſed Wheeler the 
of the advowſon, and the church being full of the ſaid Richard thang 
Reece the younger, he the ſaid Malltuyn Cecil, by writing 
under his hand and ſea}, granted to the ſaid Robert Mhecler in 
the declaration mentioned, the then firſt and next preſentation 
of the church whenſcever the fame ſhould then firſt happen to 
become vacant in the life-time of the ſaid J/Vallwyn Cecil; by 
Virtue of which grant the ſaid Robert Mheeler became and was 
„ poſſeſſed 
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1764. poſſeſſed of the advowſon of the church for the then firſt and 
next vacancy- thereof, in caſe the ſame happened to become 
WaLiLtwsN Vacant in the life-time of the ſaid Walituyn Cecil; and the ſaid 

The Bienor of Robert Hheeler being fo thereof poſſeſſed, the church became 
Lax barr and Vacant in the life-time of the ſaid JYalkuyn Cecil by the 
others: reſignation of the ſaid Richard Reece the younger, which ſaid 
e ney ere vacancy of the church was the firſt and next vacancy thereof 
neGovarion H R. after the. ſaid grant to the ſaid Robert Hheeler by the ſaid Wall. 
Reece jun. and tcyn Cecil made as aforeſaid ; whereupon Robert Mheeler, by 
. virtue of the ſaid grant, preſented to the church ſo vacant the 
2 the ſaid Waulliuyn Ceci his clerk, who thereupon was admitted, 
defendant, who inſtituted and inducted in the time of peace in the time of 
. F George the ſecond, King of Great Britain, Sc. and the 
the aivawſon in Church afterwards became vacant by the reſignation of the ſaid 
tail male, and Walltiuyn Cecil; and the ſaid Walliuyn Cecil being fo ſeiſed of 
e. being the advowſon as in groſs by itſelf as of fee-tail and right as 
"Gonaion. he aforeſaid, he preſented to the church ſo vacant by the reſigna- 


reſignation, he © k : . 
preſented this tion of himſelf the ſaid John Davis his clerk, who thereupon 


{ 

| 

| 

A 

der ae „Was admitted, inſtituted and inducted into the ſame, and long 

defendant. before the ſuing out of the original writ of the ſaid James ˖ 
Walitoyn was and yet is parſon of the fame church imparſoned 1 

A in the fame on the fd preſentation of the ſaid Walliuyn Cecil; I 

and then tra- Without this, that the ſaid Philip Cecil the fon in the ſaid 0 

verſes the ſeifin declaration named was ſeiſed of the ſaid advowſon of the vica- ( 

| 3 _"_ rage aforeſaid as of fee and right in manner and form as the v 
the declaration. ſaid James Malliuyn hath above alledged; and this the faid 1 
bn Davis is ready to verify; wherefore he prays judgment a 
| it the ſaid James Wallwyn ought to have his ſaid action againſt n 
him, &. | G. Nares. y 
| . al 
| The plaintiff imparls from Trinity 1762. till Michaclma: in 
; 1762. from Michaelmas till Hilary term 1763. 3 Geo. 3. and af 
| then the plaintiff replies as follows: ar 
: | ; | 5 g | VI 
Replication to And the ſaid James Wallwyn as to the plea of the faid fer 

— * ne Wallwyn Cecil fays, that by reaſon of any thing therein alledged, de 

8 CG of the he ought not to be barred from having his action againſt him, an 

other defendant. becauſe he ſays, that after the ſuffering of the ſaid recovery in me 
Allecges that the ſame plea mentioned, and after the death of the ſaid Philip all 

being ſeiſed in Cecil the elder, the ſaid Philip Cecil the younger, then being en 

tail, anno 3 the heir at law of the ſaid Philip Cecil the elder, and then or 

Anne R. levied N 


| The word 
| vicarage is n 
in the fine T 


\ i \ 
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of the ſaid church of Skenfreth, whereof a plea of covenant 1764. 
was ſummoned between them in the ſame court, that is to ſay, Wynn 
that the ſaid Philip Cecil the younger, did acknowledge the Warrwrnx 
ſaid advowſon to be the right of the ſaid John, as that which The Bianor of 
the ſaid John and William then had of the gift of the ſaid Laxvarry and 
Philip, and he remiſed and quit-claimed the fame from himſelf others. 
and his heirs to the ſaid John and William and the heirs of the ZE 
ſaid ahn for ever; and moreover the ſaid Philip granted for 

himſelf and his heirs, that they would warrant to the ſaid Fohn. 
and William and the heirs of the ſaid John, the advowſon 
_ aforeſaid, againſt him the ſaid Philip and his heirs for ever; 

and for that acknowledgment, remiſſion. quit-claim, warranty, 
fine and agreement, the ſaid John and William gave to the 

faid Philip g00 pounds ſterling z which ſaid fine fo levied was 
engroſſed, and was afterwards ſolemnly read and proclaimed in 
the ſaid court of the Bench, according to the form of the 
ſtatute in that caſe made and provided, in manner and at the 
times following, that is to ſay, the firſt praclamation thereof, 
and thereupon made, was made on the 12th day of Fuly in the 
term of the Holy Trinity in the 5th year of the reign of the 
ſaid late Queen; the third proclamation thereof, and thereupon 
made, was made on the 19th day of November in the term of 
Saint Michael in the ſaid fifth year of the reign of the ſaid late 
Queen; the third proclamation thereof, and thereupon made, 
was made on the 3d day of February in the term of Saint 
Hilary in the 5th year of the reign of the ſaid late Queen; 
and the fourth proclamation thereof, and thereupon made, was 
made on the 2d day of May in the term of Eaſter in the ſixth 
year of the reign of the ſaid late Queen, as by the ſaid fine 
and proclamations thereupon made, now remaining of record ; 
in the ſaid court of the Bench at Veſtminſter, may more fully 
appear; which ſaid fine ſo had and levied as aforeſaid, was had 
and levied to the uſe of the ſaid Philip Cecil and his heirs ; by. whereby he | 
virtue of which faid fine, and by force of the ſtatute for ame or hag in 
ferring of uſes into poſſeſſion, the ſaid Philip Cecil the ſon making the 
became and was ſeiſed of the ſaid advowſon as of fee and right; indenture in the o 
and being ſo ſeiſed thereof did grant the ſaid advowſon, in 2 _— ..7Y 
manner and form as in and by the ſaid declaration is above 1000 — —_ 
alledged ; and the ſaid James 4 alkuyn further ſays, that no thereby barred 1 
entry, claim or action was ever made or brought in due time, for want — i ä 1 
or at any time whatſoever by the ſaid William Powell and 2 he, g. 1 
Walter Cecil, or either of them, or any perſon or perſons 
whatſoever claiming under -them, or either of them, to avoid 
the ſaid fine, and that by reaſon of the ſaid premiſſes, the ſaid 
term became and was barred and of no effect; and this the ſaid 
James WWalkuyn is ready to verify; wherefore he prays judg- 
ment, and a writ to the biſhop, &c. together with his damages, 
on occaſion of the ſaid impediment, to be adjudged to him, Se. | 

; N 4 
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176. And the ſaid James Walkoyn, as to the faid plea of the ſaid 


2 Jol, Davis by him above pleaded, as before ſays, that the ſaid 
 Warrwrs, Philip Cecil in the ſaid declaration above named, was ſeiſed of 
The Bienor of the ſaid advowſon of the vicarage aforeſaid, as of fee and right 
Laxvary and in manner and form as the ſaid James Walluyn hath above 
others. alledged; and this the ſaid James prays may be enquired of by 
Replication to the country. Are as = 2 
nad ora" by d 4 8 15 ; 4 | Foes 
en the traverſe. © And the faid JYallwyn Cecil, 2s to the plea'of James IVall- 
| Demurrer to the tcm above pleaded in reply to the ſaid plea of the ſaid YYalkuyn 
plaintif's reli=. Cecil, ſays, that the ſame replication, and the matters therein 
patron's plea. contained, are inſufficient in law for the ſaid James Malliuyn 
to maintain his ſaid action againſt him the ſaid JYalkuyn Cecil, 
and that he the ſaid Wallebyn Cecil needs not to anſwer the ſaid 
_ replication ſo pleaded as aforeſaid ; and this the ſaid Walliuyn 
Cecil is ready to verify; wherefore for want of a ſufficient 
replication in this behalf, the ſaid /Yalkuyn Cecil prays judg- 
ment, and that the ſaid James Walluyn may be barred from 
incumbent maintaining his ſaid action againſt him, &c. and as to the plea 
Davis joins iſſue. of the aforeſaid James Walluyn by him above in reply pleaded 
to the plea of the faid John Davis, and whereof the aid 
James Walluyn puts himſelf upon the country, he the ſaid 
Jobn Davis does fo likewiſe. 6. Nares. 
The plaintiff imparls till Zafter term 1763. and then joins 


in demurrer. 


The plant: And the faid James Walliuyn ſays, for that he has above by 


joins in demur- replying alledged ſufficient matter in the law for him the ſaid 
ver. James Walkuyn to have and maintain his faid action againſt 


the ſaid Walliuyn Cecil and Jobn Davis, which the ſaid James 


Waltwyn is ready to verify ; which matter the ſaid Jalkuyn 
Cecil doth not deny, nor any ways anſwer thereto, but intirely 


refuſeth to admit the verifying thereof, the ſaid James Walltuyn 


as before prays judgment, and a writ to the biſhop, &c. toge- 
' ther with his damages, on occaſion of the ſaid impediment to 
Cutis adviſare be adjudged to him, &c. (James Hewitt.) And becauſe the 


vult. Juſtices here will adviſe themſelves of and concerning the pre- 
| | miſſes, whereof the ſaid James Wallwyn and Wallwyn Cecil 


have put themſelves upon the judgment of the court here, 
Venire as well before they give judgment thereon, a day is therefore given to 


to try the iſſue the ſaid parties here, until the morrow of the Holy Trinity, 


3 becauſe the ſaid juſtices are not yet adviſed, &c, and as well to 
ment be for try the ſaid iſſue above joined to be tried by the 3 as to 
u 


plaintiff on the inquire what damages the ſaid James Wallivyn hath ſuſtained 


cemurret- by reaſon of the premiſſes of and concerning which the ſaid 
James Walkuyn and Walkuyn Cecil have put themſelves upon 

dhe judgment of the court here, if it ſhall happen that judgment 

thereon ſhall be given for the ſaid James Wulluyn; therefore 

the ſheriff is commanded that he cauſe to come here 1 

. . 3 8 Co 
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tec. by whom, &c. and who neither, &c. to recognize, &. 1764. 
beca e as well, Ec. | | 2 
. N | | : | WALLWYN 
This Caſe was twice argued at the bar, the firſt time in „ „„ 
Trinity term laſt, by ſetjeant Hewitt for the plaintiff, and Tone Ween of | 
ſerjeant Nares for the defendants: the ſecond time by ſerjeant others. 
Burland for the plaintiff, and ſerjeant Apinal for the defen - 
Yan - | 7 3 
To ſhew the plaintiff's title, the declaration ſets forth, that The plaintiff's 

Philip Cecil on the 24th of December 1706. being ſeiſed in fee, title in his decla- 

of the advowſon of the vicarage of the church of Shevfreth 8 
groſs, as of fee and right by deed of that date, upon his mar- 
riage, ſettled the fame to the uſe of himſelf for 99 years if he 
| ſhould fo long live, remainder to truſtees to preſerve contingent 
remainders, remainder to John Kyrle and the plaintiff James 
Ialkoyn for 500 years, remainder in ſtrict ſettlement; that the 
marriage was had, and Philip Cecil thereby became poſſeſſed 
of the advowſon for the term of 99 years, and on the /f of 
Fune 1724. (the church being then full) granted the next turn 
to John Stephens, who upon the next vacancy preſented his 
clerk William Stephens; that afterwards on the I/ of October 
1731. the church being full of William Stephens, Philip Cecil 
died fo poſſeſſed, and Fohn Kyrle died, 1 James Waltwyn 
(the plaintiff) by ſurvivorſhip became poſſeſſed of the term of 
500 years, and upon the death of WMiiliam Stephens, preſented 
Richard Reece the elder, upon whoſe reſignation he preſented 
Richard Reece the younger, upon whoſe reſignation, one 
Robert Wheeler by uſurpation preſented Wallioyn Cecil, one of 
the defendants; who has reſigned, and that the church is now 


7 


void, and it belongs to the plaintiff to preſent. 


The defendant Walltoyn Cecil ſets up à prior title, and pleads which is rebutted 
that Philip Cecil ſenior, the father of Philip Cecil in the decla- by the defendant 
ration, in Hilary term in the 10th year of King un. ſuffered ua let 8 
4 common recovery of this advowſon (among other things) prior term 

with triple voucher (wherein Philip Cert! the father was 2000 years till 
vouched, who vouched Philip Cecil the fon) to the uſe of fine: 
William Powell and Walter Cecil for the term of o years, 

which term was ſubſiſting before, and at the time of the mak- 

ing the deed of marriage ſettlement, and is ſtill ſubſiſting and 

unexpired, by reaſon whereof nothing in the advowſon ever 

paſſed by the deed of marriage ſettlement, into the poſſeſſion of 

Kyrle and the plaintiff James Walliuyn. be. ee 


The plaintiff's title in the declaration being rebutted by this Plaintiff replles 

plea, the plaintiff in anſwer thereto, replies that after the ſuf- a fine, and no 

fering the recovery in the plea, and after the death of Philip 7 tare 

Cecil the elder, the ſaid Philip Cecil the younger, then being and ſays the term 

his heir at law, and then being ſeiſed in fee-tail of the advow- of 1000 years is 

ſon levied a fine of the advotoſon of the church of Skenfreth hereby barred. 
PAR II. R | | wherein 
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1764. wherein he was conuſor, to the uſe of himſelf and his heirs; 


by virtue of which fine and the ſtatute of uſes Philip Cecil the 

WaLLwYx younger became ſeiſed in fee of the advowſon; and being fo 

The Biznor of {ciſed made the marriage ſettlement in the declaration, and 
Laxvary and that no entry or claim by the ſaid William Potoell and Walter 
other.. Cecil or either of them, or by any other perſon whatſoever, 


claiming under them, or either of them, was made to avoid the - 


ſaid fine, and therefore the term of 1000 years is barred and of 
no effect; to this, the defendant Walluuyn Cecil has demurred, 
and the plaintiff has joined in demurrer. 


The general pueſtion made in this caſe was, upon both the 
arguments, whether a fine of an advowſon in groſs with pro- 


.clamations, and non- entry or claim, will bar a term of years. 


But as the court at laſt did not determine this queſtion, it is 
not neceſſary to ſet down the arguments, but only the judgment 


of the court after time taken to conſider, which was given this 


term. 


Curia It was admitted by the defendant's counſel on the 
outſet of the argument, that a fine of lands with proclamations, 
according to the „at. 4 H. 7. c. 24. and five years paſt with- 
out entry or claim, will bar the leſſee for years. 5 Rep. Saffyn's 
caſe, Cro, Fac. C0. S. C. 1 Lev. 270. Freeman v. Barnes, 
Cro. Car. 110. Iſbam v. Morris. Carth. 100. Smith v. Pearce: 
but this is only in the caſe of lands where the leſſee for years is 
ouſted ; for no fine ſhall bar any but thoſe who are out of 
poſſeſſion, and whoſe eſtate is turned to a right, according to 


Margaret Podger's caſe, 3 Rep. 105. ö. If leſſee for years is 


ouſted, and he in reverſion diſſeiſed, and the diſſeiſor levies a 
fine with proclamations and five years paſs, as well the leſſor as 
leſſee are barred by their non-claim, and the leſſor ſhall not 
have five 2 after the leaſe for years expired; ſo if a copy- 
holder for life or in fee be ouſted, and the Lord diſſeiſed, and the 
diſſeiſor levies a fine with proclamations and five years paſs, as 
well the Lord as the copyholder are barred; and the Lord in 
ſuch caſe ſhall not have five years after the death of the copy- 
holder for life. The difference ariſes from the words of the two 
ſavings in the fat 4 H. 7. the firſt ſaving extends to thoſe 
who have preſent right, and therefore the five years begin to 
run from the time the fine was levied, becauſe they might enter 
or bring their action immediately; the ſecond ſaving extends to 
thoſe, who at the time of the fine levied, cannot immediately 
have an aCtion, or make an entry, and therefore they ſhall have 
five years after their action, right, title, &c. firſt accrues. 
But the caſe at bar is not the caſe of a fine of Lands, or of an 
„advowſon appendant to a manor, but of an adyowſon of a 
vicarage of a church in groſs by itſelf, which at the time of the 
fine levied, appears by the pleadings to be in the poſſeſſion of 
William Powell and Walter Cecil for a then, and preſent fil 
ſubſiſting long term of years, which has never been diveſted or 
| 5 turne 
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turned to a right; for none of the parties to the fine, at the 1764. 1 
time of the levying thereof had any thing in this advowſon; at = i 
that time Philip Cecil the conuſor in the fine had never preſented Warrwrn 1 
to the church, nor did his grantee preſent till 25 years after- The Bignor of ; Fi 
wards, and the conuſees are mere ſtrangers. It was inſiſted Laxpary and . 1239 
for the defendants, that an eſtate in an adyowſon in groſs could othere: 1 
not be deveſted or turned to a right, and that if it could, yet | 
no fine can be levied of it, and if it could, yet no entry or \ 
claim could be made within five years after the fine levied, for 
the church was full at the time of the fine, and continued full 
for above 20 years, as appears upon this record; to which 2 
Roll. Abr. 352. pl. 10. was cited in anſwer to ſhew that a fine 
may be levied of an advowſon in groſs. And Plowd. 435, a 
claim may be made at the church. It is certain that a fine bars 
nothing that is not deveſted or turned to a right; it is ſtrange 
there is nothing in all the books to ſhew whether a fine with 
proclamations, according to the Hat. H. 7. will bar a right to 
an advowſon in groſs; but whether it will or will not, we have | 
now no occaſion to determine in this caſe, for it appears moſt The fingle point 
clearly that the parties to the fine at-the time of the levying upon which the 
thereof had nothing in the advowſon; and therefore uppn that n 
ſingle point we are all of opinion, that the plaintiff _ 
title, and judgment muſt be Fe the defendant. EEE 


= N. Many cafes were cited on both ſides; but as none of 
them are applicable to the point upon which the court gave 
j udgment, it would be perplexing the reader to ſet theni down 
ere. 85 | | | | 


| Mather verſus Brinker. C. B. 


T was moved on the behalf of the defendant to ſet aſide 4 Though the 

JZ verdict for the plaintiff without defence at the trial, becauſe iſſue delivered 
the paper book of the iſſue deliveted and paid for, varied from wies from the 

the record of Ni prius in this, viz. in the iſſue delivered in prius, the court 
the beginning of the declaration the plaintiffs name was refuſed a new 

James, but in the record of Niſi prius it was bbs which was 1. 

the plaintiff's right name; and in the iſſue delivered; in that 

part where the breach is aſſigned it was, not regarding his 

promiſſes, &c. but in the record of Niſi prius it was regard- 2 1 
ing his promiſſes, c. the word not being omitted. 1 


N ff 
A 1 Cort Ars CIR — 


Curia: This is a mere vitium clerici; and could not poſſibly 
prejudice the defendant at the trial; and the caſe in 2 Strd. 
1131. is a ſtronger caſe; ſo the rule to ſhew cauſe why the 
verdict ſhould not be ſet aſide was diſcharged. e 
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Arthur Beardmore an Attorney, Plaintiff, 
8 
Nathan Carrington, James Watſon, Tho-); 5 
mas Ardran and Robert Blackmore, four LDefendants. 
of the King's Meſſengers in ordinary, 5 


1764. HIS was an action of treſpaſs and falſe impriſonment ; 

the plaintiff declared that on the 11th of November 
A new trial was 17062. the defendants broke and entered his dwelling houfe at 
refuſed in a London, in the pariſh of St. Stephen Wallbrooke, in the ward 


Action of trelpaſs of Mallbroate, and continued therein four hours, diſturbed 


d impriſon _. . 
ITED a him in his poſſeſſion, broke and forced open ſeveral doors of 


ſecretary of the rooms, and broke and ſpoiled the locks, bolts and bars 


ſtate's warrant, {44 | | 2 
e eee thereof, and broke and forced open many boxes, cheſts, 


damage» were bureaus, ſcrutores, writing deſks, drawers and cupboards of 


tiven for fix the plaintiff in his houſe, and the locks thereof, and ſearched 
days impriſon- and examined all the rooms in the houſe, and all the boxes, 


on lb Sc. ſo broke open; and read over, pryed into, and examined 


riff”s houſe and all the private papers, books, letters, and correſpondences of 
3 the plaintiff and his clients, whereby the ſecret and private 


and his clients, became and were wrongfully diſcovered, and 
made public; and then and there ſeiſed, took and carried away 
500 printed charts, and a great many other papers, printed 
\ and written, (particularly mentioned) and took, and cloſely 
impriſoned the plaintiff for nine months, whereby he was 
hindered from following and tranſacting his lawful affairs and 
buſineſs, and was therereby put to great expences in his main- 


diſcharge and releaſe therefrom, againſt the peace, &c. to the 
damage of the plaintiff xo000/. 


The defendants pleaded firſt Not guilty ; and adly, by leave 
of the court, as to the breaking and entring the dwelling houſe, 
continuing there, diſturbing the plaintiff in his poſſeſſion, 
forcing open the faid doors, forcing open the boxes, cheſts, 
Sc. and examining his private papers, &c. and carrying away 

the goods, &c. — impriſoning the plaintiff and detaining him 
for ſix days and an half; they plead that the plaintiff ought not 
to have his action againſt them, becauſe they ſay, that before 
the treſpaſs, &c. was ſuppoſed to be committed on the 6th of 
November 1762. The Earl of Halifax was, and yet is one of 
the Lord's of the King's privy council, and one of his princi- 
pal ſecretaries of ſtate, and that he on the 6th of November 
1762. made his warrant under his hand and ſeal directed to the 
defendants, four of the King's meſſengers in ordinary, by which 
warrant the Earl did, in the King's name, ' authorize and 

| 8 h | require 


affairs, concerns, buſineſſes and circumſtances of the plaintiff, 


tenance during his impriſonment; and in obtaining his legal 


„ 5 1 
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require them (the defendants) taking a conſtable to their 
aſſiſtance, to make ſtrict and diligent ſearch for the ſaid Arthur 
Beardmore, mentioned in the ſaid warrant to be the author, or 
one concerned in the writing of ſeveral weekly very ſeditious 

papers, intitled the Monitor, or Britiſh Freeholder, number 357, 

358, 360, 373, 376, 378, 379 and 380. London, printed for J. 
. Wilſon and J. Fell in Pater Nester Row, which contained 
groſs and ſcandalous reflections, and invectives upon his majeſ- 
ty's government, and upon both houſes of parliament, and him 
the ſaid Arthur Beardmore having found to ſeize and apprehend, 
and to bring him together with his books and papers in ſafe 
. cuſtody, before the Rid Earl of Halifax, to be examined con- 


245 
1764. 
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BEARUMORE 
Ve 

CARRINGTON 

and others. I 


cerning the premiſſes, and further dealt with according to law, 


&c. that the ſaid warrant was, that day, delivered to the 
defendants to be executed; that they took C. V. a conſtable 
to their aſſiſtance, and on the ſame day in the declaration, they 
went towards the plaintiff's houſe and found him near to it, 
and did there ſeize and apprehend him by virtue of the warrant, 
and immediately the fame day about 10 o'clock in the forenoon 


being the time when, &c. entred his dwelling houſe, (the door 


being then open) to ſearch for, and ſeize the books, papers, 
Sc. of the plaintiff, and to bring them with the plaintiff, 
before the Earl of Halifax, according to the exigency of the 
warrant ; and ſo the defendants go on and juſtify the treſpaſs 
aforeſaid, and ſay they delivered the books, papers, &c. to 
Lovel Stanhope, an aſſiſtant of the Earl of Halifax, and a 
juſtice of peace for Weſtminſtier to be examined, and that they 
kept the plaintiff in cuſtody, till he gave bail for his appearance 
in the King's Bench, the then next term to anſwer to ſuch 
matters as ſhould be objected againſt him, and then the defen- 
dants by order of the Earl of Halifax diſcharged the plaintiff, 
and they ſay that he was neceſſarily put to expences by ſuch 
detainer, which is the ſame treſpaſs complained of; there is 
another juſtification much to the ſame purpoſe ; the plaintiff 
replied de injuria ſua propria, whereupon iſſue was joined; and 
at the trial the jury were directed to aſſeſs damages under an 
idea that the treſpaſs and impriſonment committed under this 
warrant could not be juſtified by any plea whatſoever; and they 
found a verdict for the plaintiff, and gave him 1000. damages. 


It was moved by the King's ſerjeants that the verdict might 
be ſet aſide for exceſſive damages; upon ſhewing cauſe the 
| Lord Chief Juſtice ſtated the ſubſtance of the evidence given 
at the trial as follows: | „„ 


The plaintiff called his clerk David Merideth, . who proved 


that on the 11th day of November 1762. he found all the 
defendants in the plaintiff his maſter's houſe, and in the private 
office there, opening the drawers and taking out papers; that 
they demanded the Janis file of letters, and examined them 


back 
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1764. back till the year 1752. defendant Carrington then ſaid « that 
Vos ſufficient;” afterwards they went into the publick office, 
Bzaxpmort and there opened the deſk, took aut the y__— and looked 
into the ledpers, but did not break any deſks or drawers open 
"Ro 2 becauſe x By plaintiff opened the has for them; 3 
they took the plaintiff and this witneſs away in a coach; this 
witneſs proved that the plaintiff was then concerned in a great 
many cauſes depending, as an attorney, that he ſent for Mr. 
IVimbolt to manage his buſineſs while he ſhould remain in 
confinement, that no violence was offered to the perſon of the 
plaintiff, and that his wife was permitted to be with him ; that 
this witneſs had actions depending againſt the defendants and 
Lord Halifax ; that the defendants refuſed to permit one Mr. 
Collet, who was a client of the plaintiff, to converſe privately 
with him about his buſineſs ; that while the plaintiff and this 
witneſs were confined in the houſe of the defendants, he the 
plaintiff was ſuffered to go into any part of the houſe, and 
after ſix days impriſonment, they were both ar, upon 
entering into recognizances o appear in the King's Bench the 
then next term, and for their good behaviour, without paying 

any fees. | | 


Mr. Collet, a client of the plaintiff, ſwore that the plaintiff 
was concerned in ſome cauſes for him at that time, and that he 
deſired to ſpeak with him in private about his buſineſs, but he 
was refuſed by the defendants to ſpeak to the plaintiff privately, 
and to write down what he wanted to ſay; that pen and ink 
were refuſed to him, but the defendants told him he might 
ſpeak publickly to the plaintiff in the hearing of the defendants 
if he pleaſed. It was alſo proved that the plaintiff was then 
refuſed the liberty of writing a letter to Mr. Alderman Beckford, 
one of the members of parliament for the city of London; this 

was the ſubſtance of the plaintiff's evidence. | | 


For the defendants,” Lord Stanhope, Efq; deputy fecretary of 
As; Aſſiſtant to Lord Halifax, was called, who ſwore that 
eſs was to look into, and examine all papers touching 
the goverment; that he took an oath 4 office, and was to pay 
obedience to the orders of the ſecretary of ſtate z he faid that 
on theſe occaſions when the meſſengers have a man in cuſtody, 
they are not to do any thing without his orders ; that Lord 
Halifax ordered the plaintiff to be bailed, and that he was 
continued upon his recognizance from term to term for ſeveral 
terms. It was admitted on all ſides at the trial, that there have 
been a great many precedents of warrants of the like ſort with 
the preſent for ſeiſing perſons and papers, &c. and for all ſorts 
of crimes or offences, let the offence be what it would ; and 
this was the ſubſtance of the defendants evidence. 
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For the defendants it was ſaid, that for ſix days and an half 1764. 
confinement in a meſſenger's houſe, where little or no injuß !! 
had been done either to the plaintiff's perſon, houſe or goods, Brazpwenr | 
1000/. were exceſſive and outrageous damages, and that if the Gero 

court ſaw that they were exceſſive, they had power to grant, and others. 

and would grant a new trial, even in caſes of tort. TI; is ſaid | 

the caſe of Mood and Gunſton, Styles 466. Mich. 1655. is the 

. firſt inſtance of granting a new trial ; but this ſeems to be a 
miſtake, for there were new trials granted long before, as | 
appears from this, v:z. that it is a good challenge to a juryman | 
to ſay that he hath been a juror before in the * ſame cauſe. * N. This 
Per Holt C. J. 2 Salk. 648. it is true that in Roe and - ap in the 

Hawkes, x Lev. . it is ſaid by Twi/den juſtice, that the new facias de novo 

trial in Wood and Gunſton was not merely granted for exceſ- awarded, where i 

ſiveneſs of damages, but for tampering with the jury; but in 1 mti has _ T3 

Sid. 131. and 2 Mod. 151. it is ſaid that the new trial in ood op 11 
and Gunſton was for exceſſiveneſs of damages; that was an 

action for words, and is a caſe in point, He the court has 
power to grant new trials in caſes of tort for exceſſive damages; 

ſuppoſing new trials firſt began in the reign of Charles the firſt, 

yet it appears from the year-books e that time, that 
courts of juſtice (not having then come into granting new 
trials) when they ſaw reaſon for it, either leſſened or increaſed 
the damages, as they do in the caſe of maihem to this day, upon 
view of plaintiff's mathem and indentifying his perſon, and for 
this purpoſe theſe caſes were cited from the year-books. Mich. 

22 Ed. 3. fol. 11. c. 10. which was a battery. Mich. 3 Hen. 4. 

fol. 4. c. 16. Mich. 7 H. 4. 31 b. c. 15. in conſpiracy where 

the plaintiff releaſed part, or the court would have abridged 4 

the damages according to their conſcience. Eaſter 8 Hen. 4. 1 

fol. 23. c. 9. the juſtices of Ni prius thought the damages too 9 
little, yet they would not increaſe them without ſeeing the 

naibem. Mich. 19 Hen. 6. 10 b. c. 28. Trin. 32 Hen. 6. 

I, 4. c. 2. in debt the parties were at iſſue, and the jury found 
for the plaintiff damages 6s. 8d. and coſts 20s. the court 

increaſed the damages to 13s. and 4d. more. Dyer 105. 

Palm. 314. From theſe ancient caſes it was argued that courts 

of juſtice have in all times conſidered themſelves authorized to 

review the damages given by juries in all kinds of actions, and 
either to abridge or increaſe them; and fince that practice has 
been diſuſed, and abridging damages by the court has been 
looked upon as unconſtitutional, new trials have been granted 
for exceſſive damages. 


For the plaintiff it was faid, that new trials can only be 
granted in caſes where the court can clearly fee that the jury is 
miſtaken, or have miſbehaved themſelves; all the caſes of new 

trials tend to prove that where the court have no meaſure to 
direct them, they cannot grant a new trial, there muſt be ſome 
infallible mark for them to go by, in the caſe; no two judges 
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in the world can agree what damages ought to be given in the 
preſent caſe, for damages here lie in ſpeculation. That the 
miſconduct of juries ſeems to have been the firſt occaſion of 
new trials. It is ſaid new trials were firſt introduced to prevent 
attaints, but an attaint would not lie in this caſe, for there is no 
poſſibility of pointing out how far the damages are exceſſive or 
not. The caſe in Styles 466, was not for exceſſive damages, 
but for tampering with the jury; it was ſaid in that caſe to be 
a packed buſineſs, in the caſe of Lord Townſend for words, 2 
4 150. the court ſaid they had no ground, whereby they 
could meaſure the damages, and refuſed a new trial. Ab and 
Aſh, Cumb. 357. is not to the purpoſe; Lord Holt aſked the 
jury upon what ground they went, which they refuſed to anſwer 
him, and ſo were guilty of a miſconduct, 9Þ 5 


Curia: We are called upon, on our oaths to ſay, whether 
theſe are exceſſive damages or not, and ought to have very 
clear evidence before us, before we can ſay they are exceſſive. 


The jury were directed to aſſeſs damages for the plaintiff 
according to the evidence given, under an idea, that the defen- 


dants could not by law juſtify the treſpaſs under this warrant 


by any manner of plea whatſoever. It is clear that the practice 


of granting new trials is modern, and that courts anciently 


never exerciſed this power, but in ſome particular caſes they 
corrected the damages from evidence laid before them. There 
is great difference between caſes of damages which be certain 

ſeen, and ſuch as are ideal, as between aſſumpſit, treſpaſs for 
goods where the ſum and value may be meaſured, and actions 
of impriſonment, malicious proſecution, flander, and other per- 
ſonal toris, where the damages are matter of opinion, ſpecula- 
tion, ideal; there is alſo a difference between a principal verdict 
of a jury, and a writ of inquiry of damages, the latter being 


only an inqueſt of office to inform the conſcience of the court, 


and which they might have aſſeſſed themſelves without an 
inqueſt at all; only in the caſe of naihem, courts have in 
ages interpoſed in that ſingle inſtance only; as to the caſe of 
the writ of inquiry in the year-book of H. 4. we doubt whe- 
ther what is ſaid by the court in that caſe be right, That they 
would abridge the damages unleſs rm, world releaſe part 


: thereof, becauſe there is not one caſe to be found in the year- 


books wherever the court abridged the damages after a principa} 
verdict, and this is clear down to the time of Palmer's Rep. 
314. much leſs have they interpoſed in increafing damages, 


except in the caſe of maihem; one ſide ſays no attaint lies (in 


caſes of tort) for exceſfive damages; the other ſide ſays it does; 
we give no opinion as to that point; but it is faid in 100 caſes 
in the books that an attaint does lie. See 10 Rep. 119. Lord 
Cheney's caſe, VV 


Al 


- 
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All, or moſt of the caſes of new trials, are where juries 1764. 
have * miſdemeaned themſelves contrary to their oath; in the | 


caſe in Stiles 466. the miſcondudt of the jury was certainly an Barben 


. 


ingredient, and fo it appears from the caſe in 1 Lev. 97. Some 3 
books ſay it was a trial at bar, and it is highly probable there and _—_ 
was ſome evidence that the jury had been tampered with z and * The judge 
this was certainly the very firſt caſe of a new trial, and from dg ied the 
that period the courts have exerciſed the power of granting certify to hy 
new trials in ſeveral caſes; as when the jury find contrary to court the 
the judges directions in point of law, when they find directly 1 
contrary to the evidence, (that is to ſay) againſt evidence all 417, 616. a 
on one ſide, for if there be evidence on both ſides, the court 3 Keb. 351. 


never interpoſes in that caſe; as to granting the firſt new trial 27! 44 


Moor 457, 452- 


in Stiles 466, there is great reaſon (as was faid before) to Pacon ver. Hut- 
think it was for miſbehaviour in the jury; it was an action for chinſon, Eaſter 
words; ſo was the caſe of Lord Townſend, 2 ad. 259, for G 8 Ann. 
: | & . a rule to 
words, and 4000. damages, where the court refuſed to grant ſtay the judg- 


a new trial; and if a court could not ſay that thoſe damages ment until the 


ef] | , ive Judge's certifi- 
were exceſſive, they can hardly ſay that damages are exceſſive gute et- 


in any caſe of ſlander whatever; and this caſe has never been Pam. 325. 
contradicted or denied to be law; the caſe of Afb and Afb, Concerning miſ- 
Comb. 357. was plainly for the miſdemeanor of the jury in 1 1 
refuſing to anſwer the judge when he aſked what ground or P. C. _ 307 
reaſon they went upon; to be ſure judges are to adviſe, but not &c. Zn 
to controul juries; and my Lord Holt and the Kingzs Bench Co- Jae. 210. 
did right, in granting a new trial in that caſe. In the caſe of © ** 
Wilmot v. Berkley, Trin. 31 & 32 Geo. 2. B. R. which was 
an action for crimininal converſation, the jury gave 5000. 
damages againſt the defendant, and upon affidavits that he was 
only a clerk in low circumſtances, and unable to pay ſo large 
a ſum, it was moyed for a new trial, but the court refuſed to 
grant even a rule to ſhew cauſe, becauſe in caſes of tort the 
Jury are the only proper- judges of the damages: We are now 
come to the caſe in 1 Stra. bg1. Chambers v. Robinſon, which 
ſeems to be the only caſe wherever a new trial was granted 
merely for the exceſſiveneſs of damages only; we are not fatis- 
fed with the reaſon given in that caſe, and think it of no 
weight, and want to know the facts upon which the court 
could pronounce the damages to be exceſſive; the principle on 
which it was granted, mentioned in Strange, was to give the 
defendant a chance f another jury; this is a very bad reaſon, 
for if it was not, it would be a reaſon for a third and fourth 
trial, and would be digging up the conſtitution by the roots, 5 
and therefore we are free to ſay this caſe is not law; and that 
there is not one ſingle caſe, (that is law), in all the books to 
be found, where the court has granted a new trial for exceſſive 
damages in actions for torts, 1 + ©" ON 
: 32 | | Middleton, 
Trin. 19 Geo, 2. B. R. Per curiam, the jury are the ſole judges of the damages in caſes of torts. 
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It was ſtrongly argued at the triał of this cauſe, that the 
jury were to meaſure the damages by what the defendant had 
ſuffered by this treſpaſs and ſix days and an half impriſonment; 
but this was thought a groſs abſurdity by the judge who pre- 
ſided there. | | e 


We defired to be underſtood that this court does not ſay, or 
lay down any rule that there can never happen a caſe of ſuch 


exceſſive damages in tort where the court may not grant a new 
trial; but in that caſe the damages muſt be monſtrous and 


enormous indeed, and ſuch as all mankind muſt be ready to 
exclaim againſt, at firſt bluſh, 5 


The nature of the treſpaſs in the preſent cafe js joint and 
ſeveral; and the plaintiff has ſtill another action againſt lord 


| Halifax, who it is ſaid is more culpable than the defendants, 


who are only ſervants, and have done what he commanded 
them to do, and therefore the damages are exceſſive as to them: 
but we think this is no topic of mitigation, and for any thing 
we know the jury might ſay, © we will make no 2 


ec between the miniſter who executed, and the magiſtrate who 


« granted this illegal warrant;“ ſo the court muſt conſider 
theſe damages as given againft lord Halifax, and can we ſay 


that 1000/, are monſtrous damages as againſt him, who has 


ted an illegal warrant to a meſſenger who enters into a 
man's houſe, and prys into all his ſecret and private affairs, and 


carries him from his houſe and buſineſs, and impriſons him for 


fix days; it is an unlawful power aſſumed by a great miniſter 


of ſtate; can any body ſay that a guinea per diem is ſufficient 


MN. Hil. term 
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Skinner moved 


proper Judges. 


in this extraordinary caſe, which concerns the hberty 
of every one of the King's ſubjects; we cannot ſay the 
of 10007. are enormous, and therefore the rule to ſhew cauſe 
why a new trial ſhould not be granted muſt be diſcharged, 


Per totam curiam. + -- 


Boucher. In treſpaſs and impriſonment damages on a writ of inquiry, 200l. 
ta ſet it aſide for exceſſive damages; but per curiam, in tort the jury are the 


* 
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Grey verſus Jones executrix, &c. C. B. 


releaſe of all actions will bar a ſcire facias upon a judgment. 
1 Inſt. 190. b. that all writs, whether original or judicial, 
which require an anſwer by way of plea, are properly actions, 

Inf. comment on flat. Weſtm. 2. c. 
45. a ſcire facias to repeal a patent is an original action. 


Curia This plea is a little informal; the old way of plead- 
ing was for the defendant to ſay, that the plaintiff ought not to 
have execution, &c, by virtue of the recovery aforeſaid, 
becauſe, &c. but as we muſt take this plea to be true, and not 
a ſham plea, we will ſupport it if poſſible; Lord Coke ſays, 
that albeit a ſcire facias be a judicial writ, yet becauſe the 
defendant may thereupon plead, this ſcire ow is accounted 
in law to be in nature of an action, and therefore a releaſe of 
all actions is a good bar of the ſame. Co. Lit. 290. ö. Where- 
ver a writ requires a plea, it is an action; and though a plea 
be informal in its concluſion, or beginning, yet if it 5 i 


damages not 
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5 1764. right judgment; court have always rejected the informal words, 
and given judgments according to the right and merits of the 
. Gzaxy Cauſe. So the plaintiff moved for leave to withdraw his demur- 


— rer =. payment of coſts, and to reply de novo; which was 
| grant \ my | 


Grey againſt Sir Alexander Grant, Bart. a Member 
| of Parliament. C. B. 

HIS was an action of affault and battery, tried at Guild- 

hall, London, wherein the jury gave a verdict for the 


aintiff, and 200/. damages; and now it was moved to have 


In 2 little aſſault 
and battery 200l. 


exceſſive, and a pl 


___ was the verdict ſet aſide, and a new trial, for exceſſiveneſs of 


damages. The caſe upon the evidence was as as follows: 


Captain Holland of the ſhip Nancy, having brought from 
the M eſi-Indies a turtle for the plaintiff Mr. Grey, and which 
was his property, and it having been, by miſtake, delivered to 
the defendant ; the plaintiff went to him and demanded. it of 
him; but he ſaid he had invited ſome friends to dine with him 
upon it, and refuſed to deliver it, or to pay for it, and that the 
plaintiff might take his remedy ; and pointing at the plaintiff, 
faid, “ If that man was to aſk a turtle of me I would give him 
„ one;” the plaintiff anſwered and faid this is very ungenteel, 
and the defendant ſhoved the plaintiff out of his houſe with his 
elbow, who thereupon aſked the defendant if he would waive 
his privilege of parliament, but the defendant refuſed to do it; 
plaintiff then ſaid to him, you are a ſcoundrell, and defendant 
gave him a blow upon the face, which cauſed a back eye ; the 
plaintiff alſo demanded the turtle by a letter, and required the 
defendant to reſtore it; captain Holland alſo informed the defen- 
dant that the turtle had been delivered to him by miſtake, and 
deſired him to reſtore it, but the defendant faid, „ A turtle I 
have got, and what I have got I cuill keep ;” the captain told 
the detendant if he wanted a turtle to entertain his friends, there 
was one then at the Jamaica coffee-houſe to be ſold, and he 
might buy that ; the defendant anſwered, « you may buy it 
“ yourſelf, I will keep that I have got;” then the plaintiff ſaid 
to the defendant again, I come here to demand my right, and 
if you will not give it me I will take my remedy at law, if 
you will waive your privilege; the defendant anſwered and faid, 
In ſuch a trifling buſineſs as this I will not waive my privi- 
L lege, but in a matter of property I would waive it.” One 

Falconer was called as a witneſs to prove he was preſent at this 
diſpute, and could not remember that any blow was ſtruck by 
the defendant, he had forgot every thing which made in favour 
of the plaintiff, but remembered every thing which made - | 


* ©, "oP bd 


caſe in B. 


was preſſed for a plea, and was oblige 


Judgment. 
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the defendant; ſo it was a meaſuring caſt whether a blow was 
ſtruck or not; however the jury found for the plaintiff, and 
200]. damages. | _ OT | | 


Curia: This was a quarrel between two gentlemen, and has 
been properly tried by a ſpecial jury of merchants of London, 
who are the proper judges of the damages ; when a blow is 


given by one gentleman to another, a challenge and death may 


enſue, and therefore the jury have done right in giving exem- 
plary damages; the plaintiff has been uſed unlike a gentleman 


dy the defendant in ſtriking him, withholding his property, and 


inſiſting upon his privilege, all of them tending to provoke him 
to ſeek his revenge in another way than by law, and therefore 
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we think the damages are not exceſſive. Rule to ſhew cauſe 


why a new ttial ſhould not be had, diſcharged per totam 


cur iam. 


Michaelmas Term 


5 George 3. 


TS W:. 


Cox verſus Role. C. B. 


\HIS was a ſpecial aon upon the caſe againſt che 
defendant for deflowering the plaintiff's daughter per 
quod ſervitium amiſit ; the defendant having pleaded the general 


iſſue, now moved for leave to withdraw that plea, and to plead 


the ſame plea again, together. with the plea of the ſtatute of 
limitations; upon an affidavit made by the defendant's attorney, 


that at the time when he was bound to plead by the rule of the 


court, and then pleaded the general iſſue only, he was not fully 


inſtructed 5 his client what to plead; and upon citing a ſimilar 
| of Vile v. Barry, wherein that court permitted 
this, upon an affidavit made by the ro ſame attorney, that he 


to plead before he was 
inſtructed, and therefore pleaded the general iſſue to prevent 


Upon 


1764. 


Practice. 

The court refuſ- 
ed to permit a 
defendant to add 


Pg 


the plea of the 


ſtatute of limi-. 
» "= 
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r _ Upon ſhewing cauſe it was inſiſted for the plaintiff, that the 
general rule of both the courts of B. R. and C. B. is to permit 
Cox a defendant to withdraw a ſpecial plea, and plead the general 
Res iſſue, but not vice verſa; and many caſes were cited to ſhew 
this to be the practice, which was agreed to be fo by the court; 

and it was faid that in the caſe of Vile v. Barry the attorney 

was furpriſed, not inſtructed, and pleaded the general iſſue to 

prevent judgment; and for that reaſon the court of King's 
| Bench deviated from the general practice in that particular 
caſe; but here the affidavit made by the ſame attorney does not 

8 23 9j fo far, and therefore the rule ought to be diſcharged. | 


Curia: It is a good maxim, that the law will rather ſuffer a 
particular miſchief than a general inconvenience; general rules 
of practice muſt be ſtrictly obſerved for the ſake of certainty, 

or practiſers will be hegligent. Indeed under very ſpecial 
. circumſtances, the court will permit a defendant to add a ſpe- 
cial plea; in a late caſe of public concern, the defendant being 
adviſed by his counſel that he might give the ſecretary of ſtate's 
warrant in evidence upon the plea of the general iſſue, pleaded 
that plea only ; the judge. before whom that cauſe was tried, 
having been of a contrary opinion, it was afterwards moved in 

a ſimilar caſe of Willes v. Webb, to withdraw the general iſſue, 
and plead the ſame plea again, and a ſpecial juſtification under 
the ſecretary of ſtate's warrant, which was allowed by the 
whole court; the defendant at the time of pleading the general 
iſſue only, being ill adviſed by his counſel, and not knowing 
then the opinion of the judge who tried the former ſimilar 
cauſe; beſides, that ſpecial plea was allowed to try the real 
merits of the caſe, but the plea of the ſtatute of limitations is 
not to be favoured, becauſe it excludes the merits ; the court 
gives leave to add a plea for the furtherance of juſtice, but to 
rmit this plea of the ſtatute of limitations, would not be ſo. 
The rule was diſcharged per totam curiam. Serjeant, Hewitt 
and Davy for the defendant, Serjeant Burland for the plaintiff. 


Firebraſs, on the demiſe of Jane Synges widow, verſus 
Y Fenn Tue ( 
The grant of a 


FJECTMENT of lands in the county of Somerſet, 
lord of a manor 


tried at the aſſizes 1 April 1763. verdict for the plaintiff 


8 ubject to the opinion of the court upon this cafe ; which 
immediately is ſtates, that the iſſes in queſtion are parcel of the manor of 
0 the rectory of Compton Martin in the county of Somerſet, and 


have been held by copy of court roll of that manor time out 
of mind, of which manor the rector of the fame rectory for 
.- the time being is the Lord. 5 | 


That 


|: Michaelmas Term 5 Geo. 3- : 2 56 


That the Reverend Jilliam Symes clerk, on the 20th of 1764. | 
February 1726. was rector of the ſaid rectory, and lord of tn 11 


. of 
2 


manor of ſame rectory; that the premiſſes in queſtion; Fizznnass» || 
being in the hands of the William Symes the lord upon the 8 © 11 
death of the laſt tenant thereof, as rector of the ſaid rectory, —- © 31 


and lord of the manor, did on the 20th of February 1720. | 


their lives, and the life of the longeſt liver of them ſucceſſively, 14 
according to the cuſtom of the fait manor, as they were named 11 
in the ſaid copy. . e TY 1 | 

That at the time of the demiſe to the ſaid Jane Symes, ſhe T1 


no-authority could be cited to ſhew, whether the grant of this * | : 
copyhold immediately from the huſband (lord of the manor) to 1 
his wife was good or bad; nor did it appear to the court, that | 

there was ever any ſuch cuſtom in this, or any other manor, 


for a lofd to grant lands by copy of court rolt to his wife 41 
immediately; without the intervention of a third perfon, and : i 
therefore it would be nugatory, to ſet down the cafes cited b 1 
the counſel who argued ; for the court cited no caſe that o 
heard. VF 0 
Curia: As this was a proviſion by a huſband for his wif® | 


we ſhould be glad (if poſſible) to get over that maxim in law, 14 
&« that a huſband and toiſe are one perſon,” and therefore can- e, 
not grant lands to one another; fo where there is no particular 
cuſtom in a manor, the common law muſt take place; this s | 
an original voluntary grant by the 'huſband to the wife, who g 2 
cannot by law take immediately from him, any more than a 1 
monk who is dead in law, and conſidered as no perſon; fo here 8 = 1 
is no perſon to take, for the wife and huſband are only one 1 1 
perſon. We are dealing with a fundamental maxim of the | 18 
common law, and might as well repeal the firſt ſection of i] 
Littleton, as determine this grant from the huſband immediately 
to the wife to be good, and where there is not fo much as the 
ſhadow of a verioh intervening” The Paſtea was ordered to 
be delivered to the defendant, reluctante totd curia. | | i 


” Wilkes, 


ara be fot! 


nn 
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The title ot the 
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Wilkes, Efq; againſt The Earl of Halifax. 


T 


HE pluries diſtringas to compel the earl to enter his 
appearance was returnable on the morrow of Saint 


declaration made Martin in this term; who then appeared, after having delayed 


agreeable to the 
truth of the fact. 


the plaintiff by eſſoining, and privilege of parliament for ſeverat 
terms, whereupon the plaintiff declared of this term of Saint 
Michael generally, which is conſidered by relation as a, decla- 


ration of the firſt day of the term in law; during the delay in 


this cauſe, and before the earl could be compelled to appear, 


Mr. Wiltes was outlawed upon an information filed by the 


attorney or ſolicitor general, and therefore the defendant wanted 


to plead the outlawry in abatement, which being a dilatory plea 


therefore it was moved on the part of the defendant,” that the 


muſt be pleaded within four days from the time of the filing 
the declaration, or it cannot be pleaded at all; and if the decla- 
ration is to be conſidered as of the firſt day of the term (which 
it ſeems it is in point of law) then the defendant was too late 
to plead this dilatory, and it cannot now be received; and 


plaintiff might be obliged to intitle his declaration, & Of the 
% morrow of Saint Martin in the term of Saint Michael in 
the 5th year of the King,” according to the truth of the caſe ; 


for the earl did not appear till that day, and before he was in 


court the plaintiff could not declare againſt him. 


Upon ſhewing cauſe, it was faid for the plaintiff that the 


intitling his declaration as he has done, of the term generally, 


is not erroneous, and therefore he has a right to intitle it in 


this manner; that the court pays great regard to legal fictions. 


an (affidavit from Eſſex, ſworn 19th of April) for leave to 


The plaintiff died the firſt of December, judgment was entred 
the 6th, and held good by relation. 2 Barnes 205. The 
defendant died the 13th of February the judgment ſigned the 
21/7 held good. 2 Barnes 208. and S. P. 209. defendant died 
20th of April, on the 21/ of April, application was made on 


enter up judgment on an old warrant of attorney, a rule was 
made, and judgment was ſigned the 21ſt of April. 2 Barnes 
212. That the defendant here having delayed, the plaintiff is 
not intitled to favour, and if he had done as he ought to have 
done, he would have been in court four terms ago. 


For the defendant it was ſaid, that they did not aſk this as a 
favour, but that the court would order the records to be made 
and entred according to the truth of the facts in the proceed- 
ings, and they have often done this. 2 Barnes 271. That 
the plaintiff who is an outlawed perſon is no more intitled to 
be favoured than the defendant; the words in the titles of 

| EOS __ declarations 


yn 2 8 © 


Michaelmas Term 5 Geo. 3. 1 


declarations are the words of the court, and they will ſee that 1764. 
they are true according to the act done in court. 1 Barnes 10. \ | 
| | Witxzs 

Curia: The defendant does not aſk this alteration to be The Ent of 

made in the title of the plaintiff's declaration as a matter of Hair az. 

favour, but of right; and if he has that right we are bound ex 

debito juſtitiæ to make this rule abſolute; can it be faid that 

the defendant has forſeited his right of pleading in abatement, 

or any dilatory, when four days are not paſſed ſince he was in 

court, and before that time the plaintiff could not, by law, 

declare againſt him, and the defendant may plead whatever 

plea he pleaſes; therefore the rule muſt be made-abſolute, and 

the title of the declaration, according to the truth, and fictions 

in law ſhall never do injuſtice, for in fictione juris ſemper eb 

&quitgs, | 


Eaſter Term 


5 George 3. 


Smyth ver/us Reynolds. C. B. 


ROVER for 150 caſks of butter; upon Not guilty, 1765. 

there was a verdict for the plaintiff, ſubjet to the CL mus 
opinion of the court upon this ſhort caſe ; the plaintiff*s ſhip There is no 
lying in the river Thames with the butter on board brought nicht to ſeize 
from Ireland, the defendant (a cuſtom-houſe officer) went on in the river 
board, and before the hatches were opened, or bulk broken, or before the goods 
any goods landed, or offered to ſale, ſeiſed the butter as con- ar landed or 
nabend. The fingle queſtion was, whether the ſeiſure was Er In 
lawful. 


Curia: We are all of opinion that the ſeiſure was unlawful, 
and that there is no right to ſeize, unleſs the goods be landed, 
or offered to ſale; the mere bringing the ſhip into port gives 
no right to ſeize; and this is our opinion grounded on the tat. 
18 Car, 2. c. 2. and 20 Car. 2. c. 7. ſo there was judgment 
for the plaintiff per totam curiam. | 
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Bartlet verſus Robbins. C. B. 


1765. As E upon. aſſumpſit; the defendant pleaded a tender of | 
— 


half a guinea which the plaintiff took out of court, and 
Coſts not ao d proceeded for more; there was a verdict for the plaintiff, 
where defend gt damages 17. 15. and the judge certified under the Hat. 43 E!iz. 


leads a tend . . . 62. 
NE AMIE | . cap. 6. that the damages to be recovered in this action did not 


which is found amount to 40 ſhillings, but tu 1/. 15. and no more. And now 


282 K him, if ſerjcant Burland moved that the prothonotary might tax the 


vi 3 ap plaintiff full colts de incremento; alledged that the judge ought 


' Eliz tha: + not in this caſe to have certified; becauſe the defendant bas 


damages vwe pleaded a tender, which being found falſe, he has by his own 


1 aha wrong pleading incr-afed the coſts; fo on the other ſtatutes which 
ſay that the plainciff ſhall not recover coſts if the judge does not 
certify, yet where tnere is ſpecial pleading he is intitled to his 

coſts; and if a defendant remove a cauſe out of an inferior 
court, he is not intitled to this certificate, becauſe it was his 
own fault to remove the cauſe, and thereby put the plaintiff to 
greater expences. 


Ch. Juſtice: I believe that in ſome caſes ſuch a rule has 
obtained, becauſe the defendant by his own fault has rebutted 
his right to coſts, by bringing another matter in queſtion. 


Clive Juſtice: In an action for words, “ that the defendant 
tc ſtole a hen,” the defendant juitified, there was a verdict for 
the plaintiff, and damages leſs than 40. The court of King's 
Bench refuſed to allow more coſts than damages. 


Ch. Juſtice: This action is clearly frivolous, and the plea 
of tender does not alter the caſe; So the rule for full coſts was 
denied. | | 


5 © Engliſh verſus Burnell and Ingham. C. B. 


EPLEVIN for taking plaintiff's cattle ; avowry that 
\ Burnell was ſeiſed in fee and in poſſeſſion of a certain 


Replevin. 
Avowry that 
defendants were 


owners and : 
occupiers of c*r- another ancient meſſuage, and that Burnell as owner and 


Via m*fluages, occupier of the meſſuage then in his poſſeſſion, and Inga as 


I lie owner and occupier of the meſſuage then in his poſſeſhon, and 

locus in quo, and all other occupiers of the ſaid meſtuages have had time out 

avow . of mind, and of right ought to have common of paſture in 

. the locus in quo, Sc. and avow they took the cattle damage 

| feaſant ; the plaintiff pleads in bar, and traverſes the right of 
common, and thereupon iſſue is joinzd, and a verdict was 
found for the defendants. | | | 


Serj eant 


ancient meſſuage, and that Ingham was tenant and occupier of 


— , AY we © WY Oops ²˙ ITY 


Faſter Term 5 Geo. 3. 


Serjeant Nures for the plaintiff moved in arreſt of judgment, 
and objected that the avowry is ill, the preſcription for right of 
common being confined to the hs pk of the meſſuages, who 
have but a mere temporary, . and not a permanent intereſt 
therein; for that ſuch preſcriptions ought to be made by thoſe 
who have a permanent intereſt, 22 E. 4. 17. tenant for life 
cannot preſcribe, and where there is no Nr there can be 
no preſcription. Bro. Preſcription, pl. 77. Rep. 60. a. 
Gateward's caſe, the third reſolution; this is contrary to the 
nature and quality of common, for every common may be 
either ſuſpended or extinguiſhed, but ſuch common as this ſhall 
be / incident to the perſon (the occupier) that no certain per- 


| fon can extinguiſh it, but as ſoon as he who releaſes it, &c. 


removes, the new occupier ſhall have it. Gateward's caſe, 
6 Rep. 60. a. the fourth reſolution. Hunt v. Beaucham in 
Eaſter term 33 Geo. 2. B. R. treſpaſs, Plea that every inhabi- 
tant of the pariſh reſiding and dwelling in the pariſh, and being 
an 2cctipþizr of an ancient meſſuage had a right of common, 
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ExXGLISH 


Vs ; 
BuznErLL and 


INGHAM» 


Sc. this was determined by Gateward's caſe to be a bad pre- 


ſcription. Auſtye v. Fawkner, Cro. Elix. 445. replevin, The 
defendant avows for damage feaſant ; the plaintiff juſtifies, for 
that he had a cloſe adjoining to the defendant's cloſe, and that 
the defendant and all the occuprers of the ſaid cloſe from time 
whereof, Sc. had uſed to repair the fences, and for not ſuffici- 
ently repairing the beaſts entred, &c. iſſue was taken upon the 
preſcription, and found for the avowant, and in arreſt of judg- 
ment. it was held that the preſcription, that every occupier, &c, 
was too general; indeed it 1s faid in that caſe, that it was aided 


by the ſtatute of jeofails, but in ſubſequent determinations hat 


rule is not allowed. Crouther v. Oldfield, 1 Salk. 364. that a 


title defecttively ſet forth, may be cured by a verdict, but a 


bad title ſet forth never can be cured. A preſcription that the 
poſſeſſors ought to repair fences, was held bad, and judgment 
arreſted after verdict. 2 Rol. Rep. 288. Palmer 331. S. ©. 
(ro. Fac. 665. S. C. Weekly v. Wildman, 1 Ld. Raym. 405. 


he obſerved the particular manner of joining the two defen- 


dants in one avowry, that though it might be good as to one 


SO 


of them, (Burnell,) who is ſeiſed in fee, yet it cannot be good 
as to the other, and a plea cannot be good in part, and bad in 
part. 1 Stra. 509. 1 Saund. 28. 2 Cre. 27. 


| Bro. Preſcription, pl. 76. in treſpaſs ; the inhabitants pre- Cro. ac. 152. 
ſcribe for common, Sc. Per tetam curiam, Tenants at will 2 Show. 195. 


cannot preſcribe in jure preprio, ſed in jure dom ſui; but 


the defendant may ſay that the uſage of the vill of D. hath 


been from time whereof, &c. that the inhabitants have had a 
way over the land of the plaintiff to the church, &c. or that 
they have been quit af toll to the mill, Sc. tenants at will 
cannot preſcribe in a thing which endureth in perpetuum, Sc. 
but in the uſage and cuſtom of the vill; fo neta le diverſitie, 
ke alſo Bro. Preſcription, pl. 28. | 

S 3 Burland 
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Burland ſerjeant contra : In this avowry, one of the defen- 
dants avows as owner and occupier of a tenement, and the 
other as occupier, the iſſues are found for the defendants ; 
the plaintiff did not take advantage by demurring, as he might 
have done, therefore he is not intitled to favour. Admitting the 
argument on the other fide, we have ſufficiently ſet forth a title 
in the avowants; where the plaintiff complains of an injury 
done to his ſoil, there the defendant, in his juſtification, muſt 
preſcribe in a gue eflate, becauſe the plaindif complains of an 
injury done to his ſoil, but in treſpaſs for taking goods, it is 
ſufficient for the defendant to ſay that he was poſſeſſed of the 
focus in quo, and the goods were damage feaſant ; ſo for taking 


cattle, a juſtification that the defendant was poſſeſſed of a cloſe 


2 Vent. 181. | 


1 Salk, 335. 


and entitled to common, and took the cattle damage feaſant is 
good, and there is no difference between replevin and treſpaſs 

r taking cattle only; for replevin is only an action for taking 
the cattle. In eaſements, &c. it is ſufficient to declare upon the 
poſſeſſion. If an avowry ſhews the locus in quo belongs to the 
plaintiff, it muſt ſet forth a que ; otherwiſe it need not; 
and though an avowry is informal, it is cured by verdict, our 
title is only defective in the ſetting it forth, and fo is cured, as 
in Cre. Eliz. 445. 


Hewitt ſerjeant of the ſame ſide with the defendant, there 
are two queſtions, 1. Whether the avowry be good; 2. Whe- 


ther it be aided by the ſtatute after verdict. Here the injury 


complained of, is only for taking the plaintiff's cattle, no right 


to the cloſe is ſet forth ; againſt a wrong-doer it is ſufficient to 


ſet forth a poſſeſſion, as in the caſe of a way, common, c. ſo in 


all declarations, and an avowry is in the nature of a declaration. 


2 Ld. Raym. 923. in actions againſt wrong-doers it is enough 


to ſhew poſſeſſion. 


Lud. Ch. Juſtice: Have you any caſe to ſhew that an avowry 
is conſidered as a declaration? do you argue only on principle? 
Hewitt ſerjeant: Only on principle. Diſtreſs is the firſt 
proceſs in this replevin, and the avowry is the declaration. 
11 Mod. 219. Harrington v. Buſh, flat. 32 H. 8. c. 30. 
here the true giſt of the action has been tried, and it appears 


| the plaintiff has been a be Brown v. Bookill, Skin. 


115, 213. the reaſon ther& given is, that it muſt be ſuppoſed 
the judge at the trial made him ſhew his title. 1 Sund. 216, 
19. by pleading over, the plaintiff here has waived the objec- 
tion. In Gateward's caſe, the title was ſuch as he could not 


have as an inhabitant, but might as an occupier. Freeman v. 


fee; but the court h 
pleading over. 


Fugg, B. K. replevin, for taking a horſe; the 
defendant avowed that he was poſſeſſed of the locus in quo, and 
took the horſe damage Nr grad: plea in bar, iſſue joined, and 
trial had. In arreſt of judgment, it was objected that the 
defendant in his err ought to have ſhewn the owner of the 

eld the avowry was cured by the plaintiff's 


Nares 
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Nares ſerjeant in reply: It ſeems to be admitted by the laſt 1765. 
caſe cited by my brother, that e is not ſufficient in au 
avowry. I admit that in treſpaſs for taking cattle poſſeſſion is a EN 
good plea, but in replevin it is otherwiſe, for there the avowant p,,.r.r and 

muſt ſhew a title in fee, or derive his title from him who has 


the fee, to intitle him to have a return of the cattle; and the 


Ix onA. 


at. 11 Geo. 2. c. 19. was made to excuſe the avowant from 


ſhewing his title in an avowry for a diſtreſs for rent, 2 Stra. 
847. though in the caſe of eaſements you may declare upon 
the bee yet you muſt prove a preſcriptive right at the 
trial. After a trial, the court will only preſume every thing 
was proved to make good the title pleaded, but notito make a 
good title. „„ | | | 


Ch. Juſtice: Is there any caſe to ſhew that poſſeflian is 


ſufficient in an avowry? the court took time to conſider till the 
latter end of the term, when the Ld. Chief Juſtice delivered 
the opinion of the court. ea 


Lord Ch. Juſtice: It is objeCted that the right of common 
is laid in the occupiers only. The defendant's counſel did nat 
pretend it would be good where it is neceſlary to ſet forth a 
title; for it is now ſettled law, and the reaſon in Gateward's 
caſe in convincing. The anſwer given is, that in treſpaſs there 
is no occaſion to ſet forth a title againſt a ſtranger, but-the 
defendant's counſel produced no cafe ta ſhew that replevin is 
ſimilar to treſpaſs. | 


In replevin the avowant muſt juſtify, and ſhew by what 
authority he diſtrains; the power of diſtreſs is an extraordinary 
power, and almoſt the only caſe wherein a party is his own 
carver. There are many caſes directly in point, Yelv. 148. 
there is a great difference een replevin and treſpaſs, becauſe 
the avowant being to have a return of the cattle muſt ſhew a 
title in omnibus; otherwiſe in treſpaſs, in which the defendant 
need only plead an excuſe. 2 Lutw. 1231. the avowant muſt 
alledge what eſtate he is ſeiſed of, therefore this avowry is bad; 
the queſtion is, whether the verdi& will cure it? the diſtinction 
is between a title defectively ſet forth, and a F e title; 
where a title is defective, the ſtatutis of jesfails do not extend 
to it, and the jury cannot examine into what was not ſet forth; 
the ſtatutes thereof cannot aid it, and per totam curiam, The 

judgment muſt be arreſted. | * 15 


Johnſon 


- 


_— | - | Faſter Term 5 Geo. 3. 


Johnſon ver/#s Kennion. C. B. 


1765. CTION upon the caſe upon a bill of exchange brought 

| by Fohnſon the indorſee againſt Kenvion the drawer 
Bill of he ng, ah thereof, payable to Benn, or his order, who mdorſed it to 
een 10 plaintiff in ordey to get it diſcounted; plaintiff delivered the 
againſt the bill to Baldedyi, who advanced the whole money; Benson paid 
drawer, tho' the 222/. to the plaintiff, then Baldwin re- delivered the bill to the 


7 b plaintiff, who repaid him the reſidue. There was a verdict 


money tothe for the whole 1000“ in the bill. Upon ſhewing cauſe why 
 Indorlee, he may there ſhould not be a new trial, the plaintiff the indorſec 


ve 


having been paid part of the ſum in the bill 


recover the 
whole ſum in | 
the bill againſt | | 
the drawer. , Ch. Juſtice: Conſider the nature of theſe contracts, they 


A are negotiable bills paſſing through the hands of divers perſons, 


and though there are many indorſements on the bill, yet there 

is but one ſecurity for one ſum of money, and he who has the 
poſſeſſion of the bill may bring his action; where there are 
many indorſers, the indorſees have a right of action in ſucceſ- 

Hon, but there is but one right of action under the bill againſt 

one perſon at one and the ſame time. The bill being in one 

n Indorſee*'s hand, the indorſer pays a part, and the objection is, 
that this ought to be conſidered as a payment for the drawer ; 

but I think foto cælo it is otherwiſe, becauſe the indorſor is no 
ſervant, nor is agent to the drawer. Suppoſe Benſon had paid 

the whole 1000/. to Fohnſon, and Benſon's name had not been 
ſtruck out, and an action had been brought in Johnſon's name 
—_ the drawer, will you ſay the action will not lie; Suppoſe 

after a recovery againſt Kennion he had run away, could Berſon 

Have had a right to come againſt Fohnſon before any ſatisfac- 
tion? the bill is a ſecurity for every indorſor as ceftuy gue truſt; 
I think it is a plain caſe that Johnſon has a right to recover the 
whole money, and when he receives it, he will have received 
232“. of Benſon's money; the defendant has no reaſon to com- 


£955. * 
N . 


© Bathurſt J]. of the ſame opinion. You cannot ſplit the bil 
I as to ſubject the party to different actions. 


__ "Gould Juſtice: The thing is very clear, when the defendant 
Has paid the 1000/. there is. an end of the contract. Where 
the drawer of the bill has paid part, you may indorſe it over 
for the reſidue ; otherwiſe not, becauſe it would ſubject him to 

variety of actions. A new trial was denied. ; 


* 


* 


Eaſter Term 5 Geq. 3. 


Doe on the demiſe of Neale verſus Roe. C. B. 


N ejectment: Serjeant Fephſon moved for judgment againſt 1765, 
I 5 caſual ejector — . that a Lo tendered a 
copy of the declaration to the wife of the tenant in poſſeſſion ene 1 
in the ſhop, and would have read to her the notice to appear, ens 5 08 
hut ſhe refuſed to hear it, or to receive the declaration, and is good. 
ſaid ſne would have nothing to do with it, and turned out of 
the ſhop, and ſhut the door after her, whereupon the declara- 
tion was left in the ſhop. 


Bathurſt and Gould juſtices (only in court) thought this not 
uite ſufficient ſervice, as the notice ought to have been read 
Joud in the ſhop, though no perſon was there; but as this was 
a hard caſe, they made a rule to ſhew cauſe why this ſhould 

not be deemed good ſervice. _ | £7 


In a few days afterwards the court made a like rule, on an 
_ affidavit that the tenant kept out of the way to prevent being 
ſerved, on the motion of ſerjeant Hewitt. | 


Trinity Term > 


5 George 3: 


a 2 — — 


Roſs and Walker. C. B. 


1765. Pilot was ſent for to Graveſend, to come on board the 
— ſhip Oxford, being in Sea-Reach, who accordingly went 
Prohibition. on board of her there and piloted her from thence to her moor- 
* is A ings at Deptford, and for his wages due to him upon that 
<3nnot fue in account has inſtituted a ſuit in the court of Admiralty ; and 
the Admiralty, now it was moved for a prohibition upon a ſuggeſtion that both 
3 the cogtract and the work done, were within the body of the 
of a county. county, and an affidavit that Sea- Reach is within the body of 
| the county. 2 


Againſt a prohibition it was faid that a pilot is a mariner, 
and a prohibition ſhall not go to the Admiralty to ſtay a ſuit 
there for mariners wages, though the contract was upon the 


nn. land. 1ft, Becauſe it is more convenient for them to ſue there, 
© FS, becauſe they may all join. 2dly, According to their law, if 
* 1 the ſhip periſh, the pilot loſes his wages. 1 Vent. 146. I Salk, 


31. 1 £4. Raym. 632. 1 Vent. 343. 2 Vent. 181. That 
if a contract be with ſailors on the land to enter on board and 
go an intended voyage, and they accordingly enter on board, 
Trigg the ſhip, and do work and labour there in the river, though 
7 the voyage never proceeds, they _ ſue in the Admiralty Pr | 
| their wages, and a prohibition ſhall not go, notwithſtanding 
both the contract and the labour was done within the body of 
the county. 2 Ld. Raym. 1044, 5. Wells v. Oſman. 6 Mad. 
2238. 8. E. In 2 Stran. 858. the maſter cannot ſue in the 
Admiralty for his wages, but all the mariners may. In 1 La. 
Raym. 632. the ſame diſtinction is taken, and it is out of 
compaſſion to thoſe poor men that they may all join in the 
court of Admiralty; they do not know who is the maſter, or 
is to pay them, ſo they proceed againſt the ſhip. That there 
is no doubt but a pilot is a mariner, the maſter covenants with 
the owners to find a pilot, and they to pay him. Molloy cap. 
9. / 2. Malyn's Lex Mercat. 104. ſpeaks of a pilot's being a 


mariner, a ſurgeon during the voyage is a mariner. Suppoſe 


- Trinity Term 5 Geo. 3. 9 abs 
an India- man in diſtreſs in the river, and 40 mariners are 1765. 
neceſſary to be had from the land, muſt theſe poor men be 
— to bring ſeveral ſuits at common law? it would be very — Ross 


Vs 
WALKER» 


For a prohibition it was ſaid, that as it was now clear 'on all 
hands that botn the contract and the labour were within the 
body of the county, the admiralty had no juriſdiction in this 
caſe, yet that it muſt be admitted, that if the contract be at 
land for an intended voyage, and the mariners go on board, 
rigg the ſhip, &c. though the voyage never proceeds, the Admi- 
* ſhall have juriſdiction. Litt. Rep. 166. Afhton's caſe. 
2 Brownl. S. C. Hob. 213. 4 Inſt. 136, &c. Godbolt 261. 
and the caſes in 2 £4. Raym. 1044, 5. 6 Mod. 238. cited on 
the other ſide were relied on for a prohibition, S. C. 12 Mad. 
. Wo | 


Curia: We are much inclined to fayour the pilot (who is a4 
moſt neceſſary mariner) if we could do it without breaking 
through the rules of law, becauſe it would be for the benefit of | 
trade, and ſave great expence to theſe poor men; it is eſtablithed | 
that every officer and common man who aſſiſts in navigating | 


the ſhip (except the maſter) even the ſurgeon, is a mariner, 
and may ſue for wages in the court of 2 for 
furgeon preſerves 1 who preferve the ſhip, and whether he 
is to be paid a groſs ſum, or ſo much per month, it is the ſame 
thing. Though both the contract, and work done on board, 
in the caſe of Wells and Oſman, 6 Med. 238. were within the 
land; yet that taſe was very rightly determined, becauſe the 
contract was to manage the ſhip for an — voyage, which 
did not proceed on account of ſome diſagreement among the 
owners; the mariners 'were in no fault; and the. true reaſon 
why ſeamen may ſue'for their wages in the Admiralty, though the 
contract be at land, is, 'that there the ſhip itſelf is made-liable 
to them; and beſides, there they may all join in the ſuit, 
neither of which may be at the common law, and yet much for 
the eaſe of poor ſeamen; 6th Modern has reported this caſe 
very fully, and he is the beſt reporter who reports fully. 


But there is no inſtance to be found & where the contract » N. of au \ 
was at land, and to do the work on board, within the body of contracts and | 
ſome county ; that the common law courts have ever permitted 11 | 
the Admiralty to have juriſdiction ; and that is this caſe, the ebene e eee - \ 
contract with this pilot was made at land, and to do work by land as by I 
within the body of the county, and not at ſea, or upon a voy- OR E 
age; and though it is (oa muſt be) laid in the libel that they hal have no 
were both on the high ſeas, yet we muſt now take the ſuggeſ- juriſdiction. 
tion to be true, that both the contract and the work were at Statute of 15R. 

land. A prohibition was granted per totam curiam. Serjeant © © 7 


Nares for the plaintiff, Serjeant Hewitt for the defendant. 
| | Totterdell 


1 Trinity Term 5 Geo. 3. 


Totterdell and Harris, Maſters of the Taylors com- 
pany at Bath verſus Glazby. C. B. 


1765. K CTION of debt for a penalty upon a by-law; the 
— — declaration ſets out that the city of Bath is a corpo- 
| Where chere is a ration, and ſtates the charter and power to make by- laws; that 
Fulda, there has been a guild and company of taylors, free of the city, 
from exerciing and two maſters for the government thereof, and a cuſtom time 
2 trade in a cor- out of mind in that city, that no perſon whatever ſhall exerciſe 
area dear 2 the trade of a taylor within that city, unleſs he be free of the 
t cuſtorn, gives ſaid trade and city; and that a by-law has been made by the 
a penalty to any mayor, aldermen and commons of the city of Bath, for the 
3 po weary | —_— ping the 2 cuſtom, r e og 7 pore of 
B. Except in 38. 4d. per day, againſt any one exerciſing the trade not bein 
pr to the free 2250 5 . Xs diſtreſs, or recovered by action 5 
1 debt, by the maſters of the ſaid company for the time being, 
Rolling 5. for the uſe of the poor of the company of taylors (ſetting forth 
Hungerford. the by-law exactly), that the defendant not being a freeman of 
Cited in g the ſaid trade or city, exerciſed the trade of a taylor there; 
3 22 Geo, whereby an action accrued to the plaintiff to have and demand, 
. Sc. upon nil debet there was a verdict for the defendant; and 
2 14. Raym. now it was moved that a new trial might be had for miſdirection 
Sab 20. by the judge, and for not receiving evidence which ought to 
6 Mod. 21. have been received. a 


Without entring into the queſtion, whether the judge had 
miſdirected the jury, or had refuſed evidence, which he ought 
to have received, it was objected, that, upon the face of the 
record, the by-law is a bad one; and if the plaintiff had a 
verdict, he could not have judgment, therefore it would be 
abſurd and nugatory to ſend this matter to be tried again; the 
objection is, that theſe taylors are not the corporation of Bath, 
and therefore the by-law is ill in giving the action to the 
maſters of the taylors company for the time being, who are 
ſtrangers to the corporation of Bath; the by-law ought to have 
given the action to the corporation of Bath; for to give it to 
any body elſe, is like aſſigning a choſe in action, which the 
policy of the Jaw will not endure. C. Lit. 214. a. Bodwick 
and Fennell, Mich. 22 Geo. 2. B. R. Ellington v. Cheney. 


| 9 Geo. 2. upon this ſingle objection, a new trial was 
denied by the court. ; 


5 Michaelmas 


Miichaelmas Term 


6 George 3. 


Fox verſus Smith. C. B. : 


EBT upon a bond to perform an award ; the defendant 1765 
prays oyer of the condition, which is, that if the defen- E 
dant ſhall perform the award of Fohn Thompſon (and two other Pebt upon an 
arbitrators named therein) choſen between the parties to deter- 2rbitration bond. 
mine of and concerning all and all manner of cauſes, actions, weer os 
ſuits, troubles, debts, claims and demands whatſoever, &c. "i EAI 
depending between the ſaid parties at any time before the date to pay 16l. 108. 


of the ſaid bond, ſo as the ſaid award, &c. of the ſaid arbitra- 3 


tors be made in writing, c. on or before ſuch a day, then, for non-payment 
Sc. which being read and heard the defendant pleads that the of the 161. 108. 
_ arbitrators made no award between the parties, according ta , 89% 
the form and effect of that condition; and this he is ready to 

verify; wherefore, &c. the plaintiff replies that the arbitrators 


|  thefore the day in the condition for that purpoſe ſpecified, to 


wit, on ſuch a day made a certain award in writing under poſt. Hil. 6 
their hands, &c. of and concerning the premiſſes in the ſaid Geo. 3. Addiſon 
condition above ſpecified, and by their award ordered and “ Ga, 8. F. 
awarded that the defendant ſhould pay to the plaintiff 16/. 10s. | 
and all ſuch coſts, charges and expences as the plaintiff had 

been put unto in a certain cauſe then depending between the 

parties, at a certain day then to come, and that thereupon they 

ſhould give each other general releaſes; and then the plaintiff 

aſſigns a breach in the non-payment of the ſaid 160. 10s. upon 

which replication the defendant demurred in law. And the 

counſel for the defendant took ſeveral exceptions; Iſt, that no 

certain coſts, charges and expences are ſet down and averred; 

2dly, that the award doth not mention any cauſe between the 

parties depending in any certain court, and it might be in an 

inferior court, &c. and 3dly, that there is nothing awarded to 3 Lev. 414. 
the defendant but a releaſe, and that is not to be made until all and Nott and 
the reſt be performed; and although the award is good for the 8 oe: 
16]. 10s. which is certain, yet the coſts, charges and expences x S k. 73. 3 
of the ſuit are totally uncertain and void, and the award in that 

part can never be performed, and ſo the releaſe to the defendant 


can never be made, for it is to be made thereupon, | ; 
„ t 


* 
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1765. 
. breach is well aſſigned in the replication for non-payment of 


Fox 
| Vs 
SMITH» 
1 Lut. 524. 
2 Vent. 242. 
Comyns 328. 


——that by coſts, charges and expences, are meant ſuch coſts, Ic. 


3 


but we will take the words of the arbitrators to mean the ſame 


good in part, though bad in part, and if the plaintiff in his 


performance of that part which is good, and the defendant 
demurs, the plaintiff muſt have judgment, for the whole 


mance; in this caſe the plaintiff might have applied to the 


' becauſe a recovery in this action, will be a bar to any future 


to have a releaſe until he pays both the debt and coſts accord- 


Michaelmas Term 6 Geo. 3. 
It was anſwered by the counſel for the plaintiff, that the 


the 16/. 105. only; and in that part the award is good and 
certain, whether it be void or not as to the coſts and charges is 
not material, for an award may be good in part and bad in 
part, and the breach is aſſigned in the non- performance of that 
part which is good. * 


Lord Ch. Juſtice: If the award be good in that part, 
whereof the breach is aſſigned, (the defendant having admitted 
the breach by his demurrer) the plaintiff muſt have judgment 
The iſt objection goes too far, a benign conſtruction of awards 
hath taken place in modern times, 3 formerly courts of 
juſtice looked nicely and critically into them we will intend 


as courts take notice of by their officer; it might be ſaid that 
all coſts between the attorney and client, are meant thereby, 


as if they had been the words of the court. The 2d objection 
is, that it does not appear in what court the cauſe was, and it 
might be in an inferior court, where there may be no proper 
officer to tax the coſts fo as to aſcertain them to this court 
but we will preſume the cauſe was in a ſuperior court, and the 
rather, becauſe the defendant might have ſhewn by pleading, 
that the cauſe was in an inferior court; as to the 3d objection, 
a recovery in this action will be a bar to any future action 


brought on this bond' for the non-payment of the coſts, &c. 
after they are aſcertained. 1 


Clive Juſtice: I am of the ſame opinion. 
Bathurſt Juſtice: There is no doubt but an award may be 


teplication ſets out the award, and aſſigns a breach in the non- 


penalty of the arbitration bond is forfeited by ſuch non perfor- 


court to have his coſts taxed and ſettled, and then he might 
have extended the breach to the non-payment thereof alſo; 
but if he has judgment now, he can never have thoſe coſts, 


action upon the ſame bond. And I am of opinion the breach 
is well affigned, and the plaintiff ought to have judgment. 


Gould Juſtice: I have a little doubt whether the plaintiff 
ought not ta have got his coſts taxed before the day appointed 
by the award for the payment thereof, and of the 16/. 10s. 
and before he could bring this action; for the defendant is not 


ing to the award. And therefore I am inclined to think the 
breach 


= 
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breach is not well aſſigned ; and if the plaintiff be not barred 17 f. 
of any future action for the coſts, he cannot be intitled to judg- Gn 
ment. | Rk | 0 


Lord Ch. Juſtice: My brother Gould's objection is, that the 
breach is not well aſſigned, but if it is well aſſigned the plain- 
tiff muſt have judgment for the whole penalty of the bond, 
and when he has once recovered the whole penalty, he certain 
can never have another action upon the ſame bond to recover 
the penalty twice over; that would be unjuſt, and therefore it 
is moſt clear, a recovery in this action will be an eternal bar to. 
any future action on the fame bond. Surely it is not neceſſary 
to aſſign breaches of every matter in an award, the breach of any 
one, is a forfeiture of the penalty of the bond ; whether the 
coſts be taxed or not, paid or not, I think the breach in non- 
payment of the 16/. 10s. is well affigned, and being confeſſed 
by the demurrer, the plaintiff muſt have judgment, (On 
Las fy laſt not diſagreeing,) judgment was given for the 
plaintiff. 1 1 


| Catherine How, widow, verſus Edward Strode. C. B. 
Nr for taking the cattle of the plaintiff in a Replevin. 


certain place called Banbury's Furlong, otherwiſe Moo 
brook in the county of Somerſet; the defendant avows, and ſays Avowry that 
that the place in which, &c. is called Banbury's Furlong, and defendant took 
contains five acres and an half, which place is, and at the time —— 
when, Fc. was the ſoil and freehold of the defendant; and © 
becauſe the cattle at the time when, &c. were in the ſaid place 
in which, &c. depaſturing on the graſs. there then growing, 
and doing damage to the plaintiff, he well avows the taking of 
the ſaid cattle damage fraſant, &c. the plaintiff pleads in bar plea in bar the 
to the ſaid avowry, and fays that the place in which, c. is place in which, 
and at the time when, c. was parcel of Ea/tfield in the pariſh 1 
of Butleigh in the ſaid county ; and that long before the time plaintiſt is ſeiſed 
when, &c. ſhe was and ſtill is ſeiſed in her demeſne, as of fee of ten acres of 
of ten acres of land, with the appurtenances in the pariſh of _ in B. and 
Butleigh ; and that ſhe and all thoſe whoſe eſtate ſhe hath, &c. = 8 
from time whereof, Ic. have had and uſed, and have been Eaftficld when 
accuſtomed to have and uſe, and ſtill of right ought to have vo An oO | 
and uſe common of paſture in Eafffield, whereof, &c. (her oo TE SM 
and their own lands in the ſame field excepted) for all her and ried away until 
their commonable cattle levant and couchant on the ſaid ten it be refown ; 
acres of land, every year when the ſame field hath been ſown 
with any kind of corn or grain, from the time that the corn or 
grain in that year, growing therein, hath been cut down and 
carried away, until the fame field, or ſome part thereof, hath d 
been reſown with ſome kind of corn or grain, as to the ſaid 
ten acres of land, belonging and appertaining ; and further the 
| plaintiff 


e 
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1765. It was anſwered by the counſel for the plaintiff, that the 
breach is well aſſigned in the replication for non-payment of 
Fox the 16“. 10s. only; and in that part the award is good and 

Sutz. Certain, whether it be void or not as to the coſts and charges is 
x Lut. 524. not material, for an award may be good in part and bad in 
2 Vent. 242. part, and the breach is aſſigned in the non- performance of that 


Campus 32%: part which is good. 


Lord Ch. Juſtice: If the award be good in that part, 
whereof the breach is affigned, (the defendant having admitted 
the breach by his demurrer) the plaintiff muſt have judgment. 

__The 1ſt objection goes too far, a benign conſtruction of awards 
' hath taken place in modern times, though formerly courts of 
juſtice looked nicely and critically into them }\ we will intend 
that by coſts, charges and expences, are meant ſuch coſts, c. 
as courts take notice of by their officer; it might be ſaid that 
all coſts between the attorney and client, are meant thereby, 
but we will take the words of the arbitrators to mean the ſame 
as if they had been the words of the court. The ad objection 
is, that it does not appear in what court the cauſe was, and it 
might be in an inferior court, where there may be no proper 
officer to tax the coſts fo as to aſcertain them to this court 
but we will preſume the cauſe was in a ſuperior court, and the 
rather, be6auſe the defendant might have ſhewn by pleading, 
that the cauſe was in an inferior court; as to the 3d objeCtion, 
a recovery in this action will be a bar to any future action 
brought on this bond' for the non-payment of the coſts, &c. 
after they are aſcertained. 5 ; 


Clive Juſtice: I am of the ſame opinion. 


Bathurſt Jaſtice: There is no doubt but an award may be 
good in part, though. bad in part, and if the plaintiff in his 
teplication ſets out the award, and affigns a breach in the non- 
performance of that part which is good, and the defendant 
demurs, the plaintiff muſt have judgment, for the whole 
penalty of the arbitration bond is forfeited by ſuch non perfor- 
mance; in this caſe the plaintiff migit have applied to the 
court to have his coſts taxed and ſettled, and then he might 
have extended the breach to the non-payment thereof alſo; 
but if he has judgment now, he can never have thoſe coſts, 
" becauſe a recovery in this action, will be a bar to any future 
action upon the ſame bond. And I am of opinion the breach 
is well aſſigned, and the plaintiff ought to have judgment. 


Gould Juſtice: I have a little doubt whether the plaintiff 
ought not to have got his coſts taxed before the day appointed 
by the award for the payment thereof, and of the 16/1. 10s. 
and before he could bring this action; for the defendant is not 
to have a releaſe until he pays both the debt and coſts accord- 
mg to the award.” And therefore I am inclined to * 3 

| reac 
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| breach is not well afligned ; and if the plaintiff be not barred 
of any future action for the coſts, he cannot be intitled to judg- hs. 
ment. | A - or # 


Lord Ch. Juſtice: My brother Gould's objection is, that the 
breach is not well aſſigned, but if it is well aſſigned the plain- 
tiff muſt have judgment for the whole penalty of the bond, 
and when he has once recovered the whole penalty, he certainly 
can never have another action upon the ſame bond to recover 
the penalty twice over ; that would be unjuſt, and therefore it 
is moſt clear, a recovery in this action will be an eternal bar to 
any future action on the ſame bond. Surely it is not neceſſary 
to aſſign breaches of every matter in an award, the breach of any 
one, is a forfeiture of the penalty of the bond; whether the 
coſts be taxed or not, paid or not, I think the breach in non- 
payment of the 16/. 10s. is well affigned, and being confeſſed 
by the demurrer, the plaintiff muſt have judgment, (Gould 
juſtice at laſt not difagreeing,) judgment was given for the 

VV | | 


Catherine How, widow, verſus Edward Strode. C. B. 


; EPLEVIN for taking the cattle of the plaintiff in a Replevia. 
R certain place called Banbury's Furlong, otherwiſe Woolſ- 
brook in the county of Somerſet; the defendant avows, and ſays Avowry that 
that the place in which, &c. is called Banbury's Furlong, and defendant took 
contains five acres and an half, which place is, and at the time — 
when, &c. was the ſoil and freehold of the defendant; and 
becauſe the cattle at the time when, &c. were in the ſaid place 
in which, &c. depaſturing on the graſs. there then growing, 
and doing damage to the plaintiff, he well avows the taking of 
the ſaid cattle damage feaſant, &c. the plaintiff pleads in bar plea in bar the 
to the ſaid avowry, and fays that the place in which, &c. is place in which, 
and at the time when, &c. was parcel of Zaftfield in the pariſh 1 
of Butleigh in the ſaid county; and that long before the time plaintiff is ſeiſed 
when, c. ſhe was and ſtill is ſeiſed in her demeſne, as of fee of ten acres of 
of ten acres of land, with the appurtenances in the pariſh of _ in B. 4 
Butleigb; and that the and all thoſe whoſe eſtate ſhe hath, &c. of oa WP II 
from time whereof, &c. have had and uſed, and have been Eaftfield when 
accuſtomed to have and uſe, and ſtill of right ought to have —— 1 
and uſe common of paſture in Zaftfield, whereof, &c. (her 3 arte ER 
and their own lands in the ſame field excepted) for all her and ried away until 
their commonable cattle levant and couchant on the ſaid ten it be refown; | 
acres of land, every year when the ſame field hath been ſown 
with any kind of corn or grain, from the time that the corn or 
grain in that year, growing therein, hath been cut down' and 
carried away, until the fame field, or ſome part thereof, hang 
deen reſown with ſome kind of corn or grain, as to the ſaid 
ten acres of land, belonging and appertaining ; and further the 
a | | | plaintiff 
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1765. plaintiff ſays, that in the year of our Lord 1764. the ſaid Ea/ft- 
u was ſown with corn, and that before the time when, &:, 
How all the corn in that year growing, had been cut down and car- 
0" ad away, wherefore the plaintiff before the time when, Sc. 


STRODE. . Th : 
and at a proper the ſame field, or any part thereof, then or at the time when, c. 


time put in her not being reſown with any kind of corn or grain, put her ſaid 


8 75 cattle into the ſaid piece of land called Banbury's Furlong, 
being part of the faid Ea/ifield, to feed on the graſs there, and 


to take her common there. And the cattle remained there unti} 


Replication to the defendant of his own wrong took them, &c. wherefore ſhe 


the plea in bar, prays judgment and her damages, &c. the defendant replies to 


that there are in the plea in bar, and ſays that in the ſaid pariſh of Burleigh 
Eaſt and Weſt there are, and from time immemorial have been two common 
field, fields, one called Ea/ifield, and the other 1 was and the 
Eaſifield is the ſame Eaſiſield in the plea in bar mentioned 

whereof, &c. in which common fields the lands of divers per- 

and chat the ſons for the time being now do lie, and from time immemorial 
owners thereof have laid diſperſedly and in ſeveral parcels, and that all and 
r ay every perſon and perſons, ſeiſed in fee of any lands lying in the 
wot incloſed ſaid common fields reſpectively, and unincloſed from the reſt of 
| fuch common fields reſpectively wherein ſuch lands have laid, 

or do lie, from time whereof, &c. have had and been uſed and 

accuſtomed to have for him, her and themſelves, his, her and 

their farmers and tenants, occupiers of ſuch lands reſpeCtively, 

fo lying in ſuch common fields, and uninclofed from the reſt of 

ſuch common fields reſpectively, common of paſture for his, 

her or their commonable cattle levant and couchant in and 

upon ſuch his, her or their reſpective lands, in the ſaid reſpec- 


tive common fields, in which his, her or their ſaid lands fo 


reſpectively lie, as aforeſaid, in and r re all the unin- 

cloſed parts of the ſaid common fields reſpectively, (his, her or 

for a certzin their own lands in ſuch common fields reſpectively excepted) in 
Ke. manner following (to wit) in every year, when the ſaid com- 
mon fields reſpectively, wherein his, her or their ſaid lands, in 

ſuch common fields reſpectively lie, have been ſown with any 

kind of corn or grain, then in every ſuch year, from the time 

that the corn and grain, growing in ſuch year, in ſuch reſpec- 

tive common field, hath been cut down and carried away, until 

fuch common field, or ſome part thereof, hath been reſown 


A cuſtom to with ſome kind of corn or grain, in reſpect of ſuch his, her . 
incloſe, or their reſpective lands; and the defendant further ſays, 


that the ſaid lands of the plaintiff mentioned in her plea in 
bar do now lie; and from time whereof, &c. have laid in 
Eaftfield, and unincloſed from the reſt of the unincloſed lands 
in Zaftfield; and the defendant further ſays, that within the 
ſaid pariſh of Butleigh there ncw is, and from time whereof, 
Sc. there hath been an antient cuſtom there uſed and approved 
of (that is to ſay) that every perſon or perſons having any lands 
in the ſaid common fields, or either of them for the time being, 
and being willing to incloſe the fame, or any part thereof, from 


the reſt of ſuch common fields reſpeQively, have reſpeCtively 


from 


? 
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nt time to time incloſed, and have been uſed and accuſtomed 176 "EE 
to incloſe, and of right ought to have incloſed, and ſtill of rihht . 


ought to incloſe ſuch his, her or their reſpective lands in ſuch reſ= How 


pective common fields, or any part thereof, from the reſt of ſuch Fl BY 
reſpective common fields, and in ſuch caſe, during all the time 
aforeſaid, from the time of ſuch reſpective incloſures, have had - 


and held, and have uſed and been accuſtomed to have and hold, and that ſuch 
and of right ought to have had and held, and till of right ought incloſure is freed 


to have and hold ſuch his, her or their reſpective lands ſo tem common of 


f | : other perſc 
incloſed as aforeſaid, free and diſcharged from any common of and roy as REG, 


paſture of any other perſon whatfoever therein, and that in fon fo incloſing 
ſuch caſe by the cuſtom aforeſaid, every perſon and perſons ſo **<redy frees 


: d diſcharges all 
incloſing as aforeſaid, hath and have during all the time afore- = NN La 


ſaid, thereby from the time of ſuch reſpective inclofures freed from all common 


and diſcharged, and have been uſed and accuſtomed to free and in reſpeck to ſuch 


diſcharge, and of right to have freed and diſcharged, and ſtill * moot 


of right ought to free and diſcharge all the reſt of the unin- 
Cloſed lands in the ſaid common fields, or either of them, in 
which he, ſhe or they were intitled to common as aforeſaid, 
from all and all manner of common of paſture, in reſpect of 
ſuch lands ſo by him, her or them incloſed as aforeſaid; and That he incloſed 
the ſaid defendant further ſays, that he long before the ſaid time 1 yy 
of the ſaid taking, &c. to wit, on the iſt day of Oclober in hich he had 
the year of our Lord 1761. was ſeiſed in his demeſne as of fee, a right of 

of and in the ſaid place in which, Cc. lying in and parcel of common before. 
Eaſifield, and unincloſed from the reſt of the ſaid field; and 

that the ſaid defendant, and all thoſe whoſe eſtate he then had 

in the ſaid place in which, &c. for the time being, from time 

whereof, Sc. had then had, and had been uſed and accuſtomed 

to have, and of right ought to have had for himſelf and them- 

ſelves, his and their farmers and tenants, occupiers of the ſaid 

place in which, &c. common of paſture for all his and their 

commonable cattle levant- and couchant in and upon the faid 

place in which, &c. in and throughout the then unincloſed 


parts of Eaſifield (his and their own lands in ſuch common field 


excepted) in manner following, (that is to ſay) in every year 


when the ſaid Eaſtfield hath been ſown with any kind of corn 


or grain, then in every ſuch year from the time that the corn 
and grain growing in ſuch reſpective year in ſuch common field 
called the FE afificid, hath been cut down and carried away until 
the ſame field, or ſome part thereof, hath been reſown with 


ſome kind of corn or grain, in reſpect of the ſaid place in 


which, &c. and being ſo ſeiſed thereof, he the defendant after- 
wards and before the time when, &c. to wit, on the fame da 
and year laſt aforeſaid, at the pariſh aforeſaid, did incloſe, the 
ſaid place in which, Sc. from the reſt of the ſaid field called 
Enftfield, according to, and by force of the faid cuſtom, and 
hath kept and continued ever ſince, and ſtill keeps and conti- 
nues the ſame ſo incloſed from the reſt of the ſame common 
held, whereby according to, and by force of the ſaid cuſtom, 
all 
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1765. all common of paſture of every perſon whatſoever, in reſpect 


wd right of any land lying in the Ea/field, and all right of 


How common of paſture of the ſaid defendant, in all and every the 
gr then unincloſed lands in the ſaid field in right of the ſaid place 


whereby all the in which, &c. from thence wholly ceaſed and was determined, 


vaincloſed lands and of right ought to have ceaſed and be determined, 
ghee freed om and fill 
nn ſaid defendant from the time of the ſaid incloſure hitherto ought 
ana that the to have had and held, and of right ought to have had and held, 
place incloſed and ſtill of right ought to have and hold the ſaid place in which, 


ought to be free c. freed and diſcharged from any common of paſture of 


9 any other perſon whatſoever; and the ſaid defendant further 
| as, that the ſaid cattle, long after ſuch incloſure was ſo made 


as aforeſaid, and during the time that the ſaid place in which, 


&c. fo was and continued fo incloſed from the reſt of the ſaid 


common held called the Eaftfield as aforeſaid, to wit, at the 
faid time when, &c. were of the ſaid plaintiff's own wrong in 
the faid place in which, &c. feeding and depaſturing on the 
2 there then growing, and doing damage there to the 


efendant, in manner and form as he hath above in his avowry 


alledged; and this he is ready to verify; wherefore he prays 


judgment and a return of the ſaid cattle, together with his 

damages, coſts and charges, &c. according to the form of the 

| ſtatute in ſuch cafe made and provided, to be adjudged to him, 

Planntff rejoins Sc. the plaintiff rejoins and ſays, that ſhe having ſuch right of 
1 common in the Eaftfield whereof, c. as in her plea in bar is 
defendant took ſet forth, ſhe at the ſaid time and in ſuch manner as in her plea 
them of his own in that behalf mentioned, put her cattle into the ſaid piece of 


—_ land called Banbury's Furlong, being part of the ſaid Kafffield, 


to feed on the graſs there growing, and to take her ſaid com- 


mon there, and the ſame catile remained there for the cauſe 
aforeſaid, until the defendant at the time when, &c.- of his 
own wrong took her faid cattle and unjuſtly detained them, 

nſt ſureties and pledges in manner and form as the faid 


agai 
and traverſes the Naintik hath in her plea in bar in that behalf alledged; without 


e e e in- this, that within the pariſh of Butleigb, there now is and from 
Ore time whereof, &c. there hath been an antient cuſtom there 

| uſed and approved of, that every perſon or perſons having any 

lands in the faid common fields, or either of them for the time 

being, and being willing to incloſe the ſame, or any part 

thereof, from the reſt of ſuch common fields reſpectively, have 
reſpectively from time to time incloſed, and have been uſed and 
accuſtomed to incloſe, and of right ought to have incloſed, and 

. | ſtill of right ought to incloſe fach his, her or their reſpective 
lands in ſuch reſpective common fields, or any part thereof, 

from the reſt of ſuch reſpective common fields, and in ſuch 

caſe during all the time aforeſaid from the time of ſuch reſpec- 


tive incloſures have had and held, and have uſed and been 


accuſtomed to have and hold, and of right ought to have had 
and held, and ſtill of right ought to have and hold ſuch = 
22 | er 
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of right ought to ceaſe and be determined; and the 
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her or their reſpective lands fo incloſed as aforeſaid, free and 1765. 
diſcharged from any common of paſture of any other perſoen © 
whatſoever therein, and that in ſuch caſe by the cuſtom afore= How 
ſaid, every perſon and perſons ſo incloling as aforeſaid, hath 
and have during all the time aforeſaid, thereby from the time of 
ſuch reſpective incloſures freed and diſcharged, and have been 
uſed and accuſtomed to free and diſcharge, and of right ought 
to have freed and diſcharged, and {till of right ought to free 
and diſcharge all the reſt of the unincloſed lands in the faid, 
common fields, or either of them, in which he, ſhe or they 
were intitled to common as aforeſaid, from all and all manner 
of common of paſture, in reſpect of ſuch lands ſo by him, her 
or them incloſed as aforeſaid, as the ſaid defendant in his repli- 
cation to the ſaid plea in bar of the plaintiff hath above 
alledged ; and this -the plaintiff is ready to verify; wherefore, 
as before, ſhe prays judgment and her damages by reaſon of 
the taking and unjultly detaining her ſaid cattle, to be adjudged 
to her, &c. the defendants ſurrejoins, and as before ſays, that The defendant 
within the. pariſh of Butleigh there now is, and from time {97*19in, and 
whereof, c. there hath been an ancient cuſtom, &c. (and fo the traverſe. 
takes iſſue upon the traverſe) as the ſaid defendant hath in his 
laid replication to the faid plea in bar of the ſaid plaintiff above 
alledged ; and of this he puts himielf upon the country, and 
the ſaid plaintiff doth fo likewiſe ; therefore, &c. | 


VU, 
STRODE-» 


This cauſe was tried at the laſt aſſizes for the county of Somer- New trial for 
ſet, the iſſue lying upon the defendant to prove the cuſtom ; it ebe < | 
was reported by the judge that the defendant produced five very the 1 
old deeds. and ſeveral other deeds which proved the cuſtom to given for the 
incloſe, he alſo called ſeven old witneſſes, three of the oldeſt — 8 2 
proved the cuſtom to incloſe of their own knowledge for a 
great number of years, and that they had been told (when they 
were young) by very old perſons then living, that it was the 
cuſtom for the landowners in theſe fields to incloſe, and ſaid 
that they thought any man might incloſe his land. As to the 
right of common hilſt the lands laid unincloſed, ſome of the 
witneſſes ſaid that ſuch owners of the unincloſed lands had a 
right of common without itint, but that ae any f them had 
inclaſed his land, ſuch perſon had no right of common at all in 
the jaid fields, or either of them. Another witneſs ſaid, if a 
man incloſed all his lands in the fields, he loſt his right of com- 
mon totally; but that if he left any bit, only an acre unincloſed, 
he uſed to enjoy his common in regard to that acre unincloſed, 
| Juſt as before, and uſed to put in any number of cattle without 
ſtint; ſeveral other old witnefles ſwore to the ſame effect, and 
here the defendants reſted their caſe; whereupon the judge was 
of opinion that the defendant had not proved the cuſtom, which 
he faid was intire, that ſeveral of the witneſſes had proved that 
if a man incloſed 19 acres out of 20, it was the cuſtom for 
him in reſpect to the one acre not incloſed, to put on to the 
F 1 unincloſes 
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unincloſed lands as many cattle as he pleaſed without flint, and 
as he had done before he incloſed the 19 acres, and therefore 
the Judge was pleaſed to tell the jury that he thought the 
defendant had not proved the cuſtom intirely, and that if they 
believed the land incloſed in queſtion, was diſcharged and freed 
from any perſon having a right of common thereon, they ſhould 
find for the defendant, if not, that they ſhould find for the 
plaintiff, whereupon the jury gave a verdict for the plainti, 


It was now moved for a. new trial, for the miſdirection of 
the Judge; 1ſt, for that the cuſtom to incloſe was fully and 


cleatly proved; and 2dly, that the right of common before 
| inclolure made, was for cattle levant and couchant upon each 


perſon's unincloſed lands; and this matter is not at all in iſſue, 
but is admitted on the pleadings by both ſides; the right of 
incloſure with its conſequence, v:z. its being freed from any 
perſon's former right of common thereon, was the only matter. 
in iſſue, the other was a legal conſequence and not traverſable 
(to wit) that the owner of ſuch incloſed land is barred of any 
future right to common on the unincloſed land in theſe fields, 
and what ſome of the witneſſes ſaid of common without /tin 


is nothing to the purpoſe, for there is no ſuch thing as common 


without ſtint belonging to land; common belonging to land 


can only be for cattle levant and couchant thereon ; that the 
cuſtom to incloſe was clearly proved, as appears by the evidence 
before ſtated, and when the land is incloſed, it is freed and 
diſcharged from any perſon's former right of common thereon ; 
and of this opinion was the whole court, and ſaid 11t, that the par- 


ties agree by the pleadings that while the lands in theſe open fields 


are unincloſed, all have a right of common for cattle levant 
and couchant; 2dly, the cuſtom to incloſe, and that the land as 
ſoon as, and while incloſed, is free from common is fully 
proved; the 3d matter is a conſequence in law, and wanted no 
proof, viz. that as ſoon as any perſon has incloſed he has 
excluded himſelf from any right of common on any of the 
unincloſed lands; and any judgment given upon this record 
cannot be a bar to any other party who may claim common in 


_ theſe fields without levancy and couchancy. Per totam curiam, 


The verdict muſt be ſet aſide for miſdirection of the judge, an 
there muſt be a new trial. | 1 


John 
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John Entick clerk verſus Nathan Carrington and three 


others, Meſſengers in ordinary to the King. C. B. 


N treſpaſs; the plaintiff declares that the defendants on the 


11th day of November in the year of our Lord 1762, at 
Meſtminſtier in Middleſex, with force and arms broke and 
entred the dwelling-houſe of the plaintiff in the pariſh of Sz. 
Dunſtan Stepney, and continued there four hours without his 
conſent and againſt his will, and all that time diſturbed him in 
the peaceable poſſeſſion thereof, and broke open the doors to 
the rooms, the locks, iron bars, &c. thereto affixed, and broke 


open the boxes, cheſts, drawers, &c. of the plaintiff in his 


houſe, and broke the . locks thereto affixed, and ſearched and 
examined all the rooms, &c. in his dwelling-houſe, and all the 


the boxes, &c. ſo broke open, and read over, pried into and 


examined all the private papers, books, &c. of the plaintiff 


there found, whereby the ſecret affairs, &c. of the plaintiff 


became wrongfully diſcovered and made public ; and took and 
carried away 100 printed charts, 100 printed pamphlets, &c. 
Sc. of the plaintiff there found, and other 100 charts, &c. 
Sc. took and carried away, to the damage of the plaintiff 
2000. The defendants len Iſt, Not guilty to the whole 
declaration, whereupon iſſue is joined. Adly, as to the break- 
ing and entring the dwelling-houſe, and continuing four hours, 
and all that time diſturbing him in the poſſeſſion thereof, and 


: breaking open the doors to the rooms, and breaking open the 
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boxes, cheſts, drawers, Sc. of the plaintiff in his houſe, and 


the ſearching and examining all the rooms, c. in his dwelling- 


houſe, and alt the boxes, &c. ſo broke open, and reading over, 
prying into, and examining the private papers, books, &c. of 
the plaintiff there found, and taking and carrying away the 
goods and chattels in the declaration firſt mentioned there 
found, and alſo as to taking and carrying away the goods and 
chattels in the declaration laſt mentioned, the defendants ſay, 


the plaintiff ought not to have his action againſt them, becauſe _ 


they ſay that before the ſuppoſed treſpaſs, on the th of Novem- 


ber 1762. and before, until, and all the time of the ſuppoſed 


treſpaſs, the Earl of Halifax was, and yet is one of the Lords 
of the King's Privy Council, and one of his principal ſecreta- 
ries of ſtate, and that the Earl before the treſpaſs on the 6th 
of November 1762. made his warrant under his hand and ſeal 
directed to the defendants, by which the Earl did in the King's 
name authorize and require the defendants, taking a conſtable 


lo their aſſiſtance, to make ſtrict and diligent ſearch for the 


plaintiff, mentioned in the ſaid warrant to be the author, or 

one concerned in the writing of ſeveral weekly very ſeditious 

papers, intitled, the Monitor or Britiſh Freeholder, number 

357» 358, 360, 373, 376, 878 and 380, London, printed 
2 


for 
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for 7, Wilſon and J. Fell in Pater Neſter Row, containing 


groſs and fcandalous reflections and invectives upon his Ma- 
jeſty's government, and upon both houſes f parliament, and 
him the plaintiff having found, to ſeize and apprehend and 
bring together with his books and papers in ſafe cuſtody, before 
the Earl of Halifax to be examined concerning the premiſſes, 
and further dealt with according to law ; in the due execution 
whereof all mayors, ſherifts, juſtices of the peace, conſtables, 


and all other his Majeſty's officers civil and military and loving 
ſubjects, whom it might concern, were to be aiding and aſſiſt- 


ing to them the defendants, as there ſhould be occaſion ; aud 
the defendants further ſay, that afterwards and before the treſ— 
paſs on the ſame day and year, the warrant was delivered to 
them to be executed, and thereupon they on the ſame day and 
in the declaration, in the day time about 11 o'clock, being 
the ſaid time when, &c. by virtue and for the execution of the 
ſaid warrant entred the plaintiff's dwelling-houſe, the outer 
door thereof being then open, to fearch for and ſeize the plain- 
tiff and his books and papers in order to bring him and them 
before the Earl of Halifax, according to the warrant, and the 
defendants did then and there find the plaintiff, and ſeiſed and 
apprehended him, and did ſearch for his books and papers in his 
houſe, and did neceſſarily ſearch and examme the rooms therein, 
and alſo his boxes, cheſts, c. there, in order to find and ſeize 
his books and papers, and to bring them along with the plain- 
tiff before the ſaid Earl, according to the warrant ; and upon 
the ſaid ſearch did then in the ſaid houſe find and ſize the 
goods and chattels of the plaintift in the declaration, and on 
the ſame day did carry the ſaid books and papers to a houſe at 
eſiminſier, where the ſaid Earl then and long before tran- 
ſacted the buſineſs of his office, and delivered the fame to Lovel 
Stanhope Eſq; who then was, and yet is an afliſtant to the Earl 
in his office of ſecretary of ſtate, to be examined, and who was 


then authorized to receive the ſame from them for that purpotc, 


as it was lawful for them to do; and the plaintiff afterwards 
(to wit) on the 17th of November in the ſaid, year was diſ- 
charged out of their cuſtody, and in ſearching for the books 
and papers of the plaintiff the defendants did neceſſarily read 
over, pry into, and examine the ſaid private papers, books, 
&c, of the plaintiff in the declaration mentioned then found in 
his houſe, and becauſe at the ſaid time when, Sc. the ſaid doors 
in the ſaid houſe leading to the rooms therein, and the faid 
boxes, cheſts, &c. were thut and faſtened fo that the defendants 
could not ſearch and examine the ſaid rooms, boxes, cheſts, 
Sc. they, for the neceſſary ſearching and examining the ſame, 
did then neceſſarily break and force open the ſaid doors, boxes, 
cheſts, &c. as it was lawful for them to do; and on the ſaid 


occaſion the defendants neceſſarily ſtayed in the houſe of the 


plaintiff for the ſaid four hours, and unavoidably during that 
time diſturbed him in the poſſeſſion thereof, they the defendants 
| doing 
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tried in NWeſtminſter-hall before the Lord Chief Juſtice, when 
the jury found a ſpecial verdict to the following purport. 
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doing as little damage to the plaintiff as they poſſibly could, 1765. 


which are the ſame breaking and entring the houſe of tb! 
plaintiff, Sc. (and ſo repeat the treſpaſs covered by this plea) EnxTicx 
whereof the plaintiff above complains; and this, &c. where- Ca 3 
fore they pray judgment, &c. the plaintiff replies to the plea Replication de 
of aſtification above, that (as to the treſpaſs thereby covered) injuria ſua 


he by any thing alledged by the defendants therein ought not to propria 


be barred from having his action againſt them, becauſe he ſays, 


that the defendants at the pariſh of Stepncy, of their own urong, 
and without the cauſe by them in that plea alledged, broke and 
entered the houſe of the plaintiff, c. Sc. in manner and form 
as the plaintiſf hath complained above; and this he prays may 
be inquired of by the country; and the defendants do ſo like- 
wiſe, There is another plea of juſtification like the firſt, with 
this difference only, that in the Jaſt plea it is alledged, the 
plaintiff and his papers, &c. were carried before Lord Halifax, 
but in the firſt, it is before Lovel Stanhope, his aſſiſtant or law 
clerk ; and the like replication of de znjuria ſua prepria aii; 
tali cauſa, whereupon a third iſſue is joined. This cauſe was 


The jurors upon their oath ſay, as to the iſſue firſt joined Special verdict. 
(upon the plea of Not guilty to the whole treſpaſs in the decla- 
ration) that as to the coming with force and arms, and alſo the 
treſpaſs in declaration, except the breaking and entring the 
dwelling-houſe of the plaintiff, and continuing therein for the 


ſpace of four hours, and all that time diſturbing him in the 
Poſſeſſion thereof, and ſearching ſeveral rooms therein, and one 


bureau, one writing deſe, and ſeveral drawers of the plaintifF 


in his houſe, and reading over, and examining ſeveral of his 


papers there, and ſeizing, taking and carrying away ſome of 


bis boots and papers there found, in the declaration complained 


of, the ſaid defendants are net guilty. As to breaking and 
entring the dwelling-houſe, &c. (above excepted) the jurors on 
their oath ſay, that at the time of making the following infor- 
mation, and before and until and at the time of granting the 
warrant hereafter mentioned, and from thence hitherto, the 
Earl of Halifax was, and ſtill is one of the Lords of the 


King's privy council, and one of his principal ſecretaries of 


ſtate, and that before the time in the declaration, vzz. on the 
Iith of October 1762. at Sint Fames's Wet ninfler, one 
Fenathan Scott of London, bookſeller and publiſher, came 
fore Edvard Teton, Eſq; an 7 fliftant to the ſaid Earl, and 
a juſtice of peace for the city and liberty of Meſtminſter, and 
there made and gave information in writing to and before the 
faid Edward Weſton againſt” the ſaid John Entick and others, 
the tenor of which information now produced and given in 
evidence to the jurors followeth in theſe words and figures, to 
wit, « The ee information of J. Scott; In = year 2 lnfernee- 
« 1768, f | aper. 1 it to tion before 2 
© 1755. 1 propoſes etting up a paper, .and mention 8 . 
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C Doctor Shebbeare, and in a few days one Arthur Beardmore 


« 21 attorney at law ſent for me, hearing of my intention, and 
« defired I would mention it to Dr. Shebbeare, that he Beard- 
« more and ſome others of his friends had an intention of 
<« ſetting up a paper in the city; Shebbeare met Beardmore, 


e and myſelf and Entick (the plaintiff) at the Horn tavern, 


« and agreed upon the ſetting up the paper by the name of the 
« Monitor, and that Dr. Shebbeare and Mr. Entick ſhould 
« have 200. a year each; Dr. S$hebbeare put into Beardmore's 
« and Eniict's hands ſome papers, but before the papers 
« appeared Beardmore ſent them back to me (Scott), Shebbeare 
& inſiſted on having the proportion of his falary paid him; he 
had 50. which I (Scott) fetched from Yere and Agills by 
e their note, which Beardmore gave him; Dr. Shebbeare upon 
this was quite left out, and the monies have been continued 
« to Beardmore and Entick ever ſince, by ſubſcription, as I 
« ſuppoſed, raiſed, I know not by whom; it has been conti- 
« nued in theſe hands ever ſince ; Shebbeare, Beardmore and 
% Entick all told me that the late Alderman Beckford counte- 
“ nanced the paper; they agreed with me that the profits of 
é the paper, paying all charges belonging to it, thuuld be 
allowed me; in the paper of the 22 May, called Sejanus; 


„J apprehend the character of Sejanus meant Lord Bute, 
<« the original manuſcript was in the hand writing of David 


Meredith, Mr. Beardmore's clerk; I before received the 


„ manuſcript for ſeveral years till very lately from the ſaid 


“ hands, and do believe that they continue {till to write it. 


Jona. Scott, &. Fames's ith Oclober 1702. | 


The above information was given voluntarily before me, 


and ſigned in my preſence by Fona. Scott. J. Meſton. 


And the jurors further ſay, that on the 6th of November 
1762. the faid information was thewn to the Earl of H. and 
thereupon the Earl did then make and iſſue his warrant directed 
to the defendants, then and {till being the King's meſſengers, - 
and duly ſworn to that office, for apprehending the plaintiff, 
Sc. the tenor of whica warrant pr duced in evidence to the 


The ſecretzry of jurors, follows in theſe words and figures: © George Montagu 


ttat='*- warcant 


« Dunk, Earl of Halifax, Viſcount Sunbury, and Baron 


to leize plaintiff « ZJalifax, one of the Lords of his Majeſty's honourable 


and bis books 
and papers 


« privy council, lieutenant General of his Majeſty's forces, 
Lord heutenant general and general governor of the kingdom 
« of 41 and principal ſecretary of ſtate, &c. Theſe are 
in his Majeſty's name to authorize and require you, taking 4 
« conſtable to your aſſiſtance, to make ſtrict and diligent ſearch 
« for John Enticł, the author, or one concerned in the writing 
“ of ſeveral weekly very ſeditious papers, intitled, the Monitor, 
« or Britiſh Freeholder, No. 357, 358, 360, 373, 376, 37% 
« 379, and 380. London printed for J. Wilſon and J. Fell in 
« Pater No/ter Row, which contain groſe and ſcandalous 

1 5 : reflections 


in the firſt year of the King, his 
under the ou ſeal, gave and granted to the ſaid Lovel Stan- 


to attend the offices of his ſecretaries of ſtate, in order to take 
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cc reflections and invectives upon his Majeſty's government, 1765. 


« and upon both houſes of parliament, and him, having found,. 


« you are to ſeize and apprehend, and to bring, together with Ex rie 
« his books and papers, in ſafe cuſtody before me to be . 3 


cc examined concerning the premiſſes, and further dealt with 


« according to law, in the due execution whereof all mayors, 
« ſheriffs, juſtices of the peace, conſtables, and others his 


« Majeſty's officers, civil and military, and loving ſubjects 
c whom it may concern, are to be aiding and aſſiſting to you 
s as there ſhall be occaſion; and for fo doing this ſhall be your 


« warrant, given at Saint James's the 6th day of November 


« 1762, in the third year of his Mzjeſty's reign. Dun# 


« Halifax: to Nathan Carrington, James I/atſon, Thomas 


« Ardran and Robert Blackmore, four of his Majeity's meſſen- 

« gers in ordinary.” And the jurors further ſay, the Earl delivered to the 

cauſed this warrant to be delivered to the defendants to be 4 fendaats i Sa 

executed, and that the defendants afterwards on the 11th of ftr Now. 

November 1702, at 11 o'clock in the day time, by virtue and 1762. did 

for the execution of the warrant, Int without any conſtable wee r the 
ame witnout 2 


taken by them to their aſſiſtance, entred the houſe of the plain- conſtable, 


tiff, the outer door thereof being open, and the plaintiff bein 
| therein, to ſearch for, and ſeize the plaintiff and his books and 


papers, in order to bring him and them before the Earl, 


according to the warrant ; and the defendants did then find the 
plaintiff there, and did ſeize and apprehend him, and did there 


ſearch for his books and papers in ſeveral rooms and in the 


houſe, and in one bureau, one writing deſk, and ſeveral 

drawers of the plaintiff there, in order to find and ſeize the 

ſame, and bring them along with the plaintiff before the Earl . 

according to the warrant, and did then find and ſeize there 

ſome of the books and papers of the plaintiff, and peruſed, and 

read over ſeveral other of his papers which they found in the 

houſe, and c::ofe to read, and that they nccollndy continued 

there in the execution of the warrant four hours, and diſturbed 

the plaintiff in his houſe, and then took him and his faid books 

and papers from thence, and forthwith gave notice at the office 

of the ſaid ſecretary of ſtate in //e/iminfter unto Lovel Stan- 

Hope, Eſq; then before, and ſtill being an aſſiſtant to the Earl 

in the examinations of perſons, books and papers ſeized by _ | 
virtue of warrants iſſued by ſecretaries of ſtate, and alſo then and carried the 
and ſtill being a juſtice of peace for the city and liberty of ert 888 
IW:/tminfler and county of Middleſex, of their having ſeized t law clerk. * 
the plaintiff, his books and papers, and of their having them who is appointed 


ready to be examined, and they then and there at the inſtance to that office by 
the King's letters 


of the ſaid Lovel Stanhope delivered the ſaid books. and 7 * eee 


to him: and the jurors further 77 that on the 13th of April juſtice of peace 
ajeſty by his letters patent | 


hope the office of law-clerk to the ſecretaries of ſtate; and the 
King did thereby ordain, conſtitute and appoint the law-clerk 


the 


* 
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1765. the depoſitions of all ſuch perſons whom it may be neceſſary to 

examine upon affairs which might concern the public, Fc. 

ExTicx (and then the verdict ſets out the letters patent to the law-clerk 

Carmixoron, in Þ&c verba) as by the letters patent produced in evidence to 

the jurors appears. And the jurors further ſay, that Lovel 

Stanhope, by virtue of the ſaid letters patent long before the 

time when, &c. on the 13th of April in the firſt year of the 

King was, and ever fince hath been and ſtill is law-clerk to 

the King's ſecretaries of ſtate, and hath executed that office all 

That the like that time. And the jurors further ſay, that at different times 

warrants have from the time of the revolution to this preſent time, the like 

3 che warrants with that iſſued againſt the plaintiff, have been fre- 

| _ quently granted by the ſecretaries of ſtate, and executed by the 

meſſengers in ordinary for the time being, and that each of the 

defendants did reſpectively take at the time of being appointed 

meſſengers, the uſual oath, that he would be a true ſervant to 

the King, Sc: in the place of a meſſenger in ordinary, &c. 

That no demand and the jurors further ſay, that no demand was ever mad? or 

. left at the uſual place of abode of the defendants, or any of them, 

| * of the by the plaintiff, or his attorney or agent in writing of the 

warrant, nor did peruſal and copy of the faid warrant fo iſſued againſt the plain- 

plaintiff bring tiff as aforeſaid, neither did the plaintiff commence or bring 

fix months after his ſaid action againſt the defendants, or any of them, within 

the facts done fix calendar months next after the ſevera] acts aforeſaid, and 

by defendants. each of them were and was done and committed by them as 

aforeſaid ; but whether, upon the whole matter as aforeſaid by 

the jurors found, the ſaid defendants are guilty of the treſpaſs 

herein before particularly ſpecified in breaking and entring the 

houſe of the plaintiff in the declaration mentioned, and continu- 

ing there for four hours, and all that time diflurbing the plain- 

tiff in the poſſeſſion thereof, and ſearching ſeveral rooms therein, 

aud one byreau, one writing deſk, and ſeveral drawers of the 

plaintiff in his houſe, and reading over and examining ſeveral 

: of his papers there, and f-izing, taking and carrying away ſome 

Special verdif of his books and papers there found; or the faid plaintiff ought 

concludes in the to maintain his ſaid action againſt them, the jurors are altoge- 
common form. : . HS 

ther ignorant, and pray the advice of the court thereupon; and 

if upon the whole matter aforetaid by the jurors found, it ſhall 

ſeem to the court that che detendants are guilty of the ſaid treſ- 

paſs, and that the plaintiff ought to maintain his action againſt 

them, the jurors ſay upon their ſaid oath, that the defendants 

| are guilty of the ſaid treſpaſs in manner and form as the plain- 

Damages zool. tiff hath thereof complained againſt them; and they aſſeſs the 

damages of the plaintiff by occaſion thereof, beſides his coſts 

and charges by him about his ſuit in this behalf laid out to 3oo!/. 

and for thoſe coſts and charges to 40s. but if upon the whole 

matter by the jurors found, it ſhall ſeem to the court that the 

ſaid defendants are not guilty of the ſaid treſpaſs ; or that the 

plaintiff ought not to maintain his action againſt them, then 

the jurors do ſay upon their oath that the defendants are not 

guilty of the ſaid treſpaſs in manner and form as the . 

a 
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hath thereof complained againſt them; and as to the laſt iſſue 1765. 
on the ſecond ſpecial juitification the jury found for the plaintiff, - 


that the defendants in their own wrong broke and entred, and EnmTicx 


did the treſpaſs as the plaintiff in his replication has alledged. has 


CARRINGTON 
| | — — The laſt iſſue 
This ſpecial verdict was twice ſolemnly argued at the bar; found for 
in Eaſter term laſt by ſerjeant Leigh for the plaintiff, and Plaintif. 
Burland, one of the King's ſerjeants, for the defendants, and 
in this preſent term by ſerjeant Glyn for the plaintiff, and 
Nares, one of the King's ſerjeants, for the defendants. 


Counſel for the plaintiff. At the trial of this cauſe the Eafter term 


| defendants relied upon two defences; 1ſt, That a ſecretary of 5 Ve. 3. 


ſtate as a juſtice or conſervator of the peace, and theſe meſſen- 
gers aCting under his warrant are within the ſtatute of the 24th 
of Geo. 2. c. 44. which enacts, (among other things) That 
« no action ſhall be brought againſt any conſtable or other 
« officer, or any perſon acting by his order and in his aid, for 
« any. thing done in obedience to the warrant of a juſtice, 
until demand hath been made or left at the uſual place of his 
« abode by the party, or by his attorney in writing ſigned by 
« the party, demanding the fame, of the peruſal and copy of 
« ſuch warrant, and the ſame hath been refuſed or neglected 
for ſix days after ſuch demand,” and that no demand was 
ever made by the plaintiff of a peruſal or copy of the warrant bs 
in this caſe, according to that- ſtatute, and therefore he ſhall | 
not have this action againſt theſe defendants, who are merely 
miniſterial officers acting under the ſecretary of ſtate, who is a 


_ juſtice and conſervator of the peace. 2dly, That the warrant 


under. which the defendants acted, is a legal warrant, and that 
they well can juſtify what they have done by virtue thereof, for 


that at many different times from the time of the revolution 


till this time, the like warrants with that iſſued againſt the 
plaintiff in this caſe have been granted by ſecretaries of ſtate, 
and executed by the meſſengers in ordinary for the time being, 


I. It is moſt clear and manifeſt upon this verdict, that the As to the fra. 


Earl of qr: goa acted as ſecretary of {tate when he granted the 


warrant, and not merely as a juſtice of the peace, and therefore 
cannot be within the ſtatute 24 Geo. 2. c. 44. neither would 
he be within the ſtatute if he was a conſervator of the peace, 
ſuch perſon not being once named therein; and there is no 
book in the law whatever, that ranks a ſecretary of ſtate guaſ 
ſecretary, among the conſervators of the. peace; Lambert, 
Coke, Hawkins, Ld. Hale, &c. &c. none of them take any 
notice of a ſecretary of ſtate being a conſervator of the peace, 
and until of late days he was no more indeed than a mere 
clerk; a conſervator of the peace had no more power than a 
conſtable has now, who is a conſervator of the peace at com- 
mon law. At the time of making this ſtatute, a juſtice of 
peace, conſtable, headborough and other officers of the peace, 
DE „5 bpborſholders 
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borſholders and tithingmen, as well as ſecretary of ſtate, con- 


ſervator of the peace, and meſſenger in ordinary, were all ve 

well known; and if it had been the intent of the ſtatute, that 
a ſecretary of ſtate, conſervator of the peace, and meſſenger in 
ordinary, ſhould have been within the ſtatute, it would have 
mentioned all or ſome of them, and it not having done fo, . 
they cannot be within it. A meſſenger certainly cannot be 


- within it, who is nothing more than a mere porter, and Lord 


— footmen might as well be faid to be officers within 


the ſtatute as theſe defendants. Beſides, the verdict finds that 


_ theſe defendants executed the warrant without taking a conſtable 


to their aſſiſtance; this diſobedience will not only take them out 


of the protection of the ſtatute, (if they had been within it), 


I Inſt. 176. 


but will alſo diſable them to juſtify what they have done, by 
any plea whatever; the office of theſe defendants is a place of 
conſiderable profit, and as unlike that of a conſtable or tithing- 
man as can be, which is an oſſice of burthen and expence, and 
which he is bound to execute in perſon, and cannot ſubſtitute 
another in his room, though he may call perſons to aſſiſt him. 
1 Hale's P. C. 581. This warrant is more like a warrant to 
ſearch for ſtolen goods and to ſeize them, than any other kind 
of warrant, which ought to be directed to conſtables and other 
public officers which the law takes notice of, 2 Hale's P. C. 
149, 150. how much more neceſſary in the preſent caſe was it 
to take a conſtable to the defendants aſſiſtance; the defendants 
have alſo diſobeyed the warrant in another matter, being com- 
manded to bring the plaintiff, and his books and papers before 
Lord Halifax; they carried him and them before Lovel Stan- 
hope, the law-clerk, and though he is a juſtice of peace, that 
avails nothing, for no ſingle juſtice of peace ever claimed a 
right to iſſue ſuch a warrant as this, nor did he act therein as a 
juitice of peace, but as the law-clerk to Lord Halifax, The 
information was made before juſtice Meſton; the ſecretary of 


ſtate in this caſe never ſaw the accuſer nor the accuſed; it ſeems 


As tothe ſecond. 


to have been below his dignity; the names of the officers intro- 


duced here are not to be found in the law-books, from the firſt 
year- bock to the preſent time. c 


2. A power to iſſue ſuch a warrant as this, is contrary to the 
genius of the law of England, and even if they had found what 
they ſearched for, they could not have juſtified under it; but 
they did not find what they ſearched for, nor does it appear that 
the plaintiff was the author of any of the ſuppoſed ſeditious 
papers mentioned in the warrant, ſo that it now appears that 
this enormous treſpaſs and violent proceeding has been done 
upom meer ſurmiſe; but the verdick ſays ſuch warrants have 
been granted by ſecretaries of ſtate ever ſince the revolution; 
if they have, it is high time to put an end to them, for if they 
are held to be legal, the liberty of this country is at an end; it 
is the publiſhing of a libel which is the crime, and not the 


having it locked up in a private drawer in a man's ſtudy; 25 


* 
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if having it in one's cuſtody was the crime, no power can law- 1768. b 
fully break into a man's houſe and ſtudy to ſearch for evidence 
againſt him; this would be worſe than the Spaniſh inquiſitionz ExTiex 

for ranſacking a man's ſecret drawers and boxes to come at 8 3 . 
evidence againſt him, is like racking his body to come at his 

ſecret thoughts. The warrant is to ſeize all the plaintiff's 

books and papers without exception, and carry them before 

Lord Halifax; What? has a ſecretary of ſtate a right to ſee 

all a man's private letters of correſpondence, family concerns, 

trade and buſineſs? this would be monſtrous indeed! and if 

it were lawful, no man could endure to live in this country. 

In the caſe of a ſearch warrant for ſtolen goods, it is never 
granted, but upon the ſtrongeſt evidence, that a felony has 

been committed, and that the goods are ſecreted in ſuch a houſe, 

and it is to ſeize ſuch goods as were ſtolen, not all the goods in 

the houſe ; but if ſtolen goods are not found there, all who 

entred with the warrant are treſpaſſers: however frequently 

theſe warrants have been granted ſince the revolution, that will 
not make them lawful, for if they were unreaſonable or unlaw-. 

ful when firſt granted, no uſage or continuance can make them 

good, even cuſtoms which have been uſed time out of mind, 

have been often adjudged void, as being unreaſonable, contrary 

to common right, or purely againſt law, if upon conſidering 

their nature and quality they ſhall be found injurious to a mul- 

titude, and prejudicial to the common wealth, and to have their 
commencement (for the moſt part) through the oppreſſion and 
extortion of lords and great men. Davis 32. b. Theſe war- 

rants are not by cuſtom, th:y go no farther back than 80 years, 

and moſt amazing it is they have never before this time been 
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oppoſed or controverted, conſidering the great men that have 

preſided in the King's Bench ſince that time; but it was 

reſerved for the houour of this court, which has ever been the 

protector of the liberty and property of the ſubject, to demoliſh 

this monſter of oppreſſion, and to tear into rags this remnant 
| of Star-Chamber tyranny. 

Counſel for the defendants : I am not at all alarmed, if this 

power 1s eſtabliſhed to be in the ſecretaries of ſtate; it has been 
e uſed in the beſt of times, often ſince the revolution. I ſhall 
it argue, Iſt, Chat the ſecretary of ſtate has power to grant theſe 
it warrants, and if I cannot maintain this, I mult 2dly ſhew that 
at by the ſtatute 24 Geo. 2. c. 24. this action does not lie againſt 
18 the defendants the meſſengers. 1. A ſecretary of ſtate has the 
at ſame power to commit for treaſon as a juſtice of peace. Ken- 
* dale and Roe, Skin. 596. 1 Salk. 346. S. C. 1 L4. Raym. 
ve by. 5 Med. 78. S. C. Sir Wm. Wyndham was committed by 
15 James Stanhope, ſecretary of ſtate, to the Tower for high trea- 
ey fon the 7th of October 1715. ſee the caſe 1 Stra. 2. and ſerjeant 
it Hawkins fays it is certain that the privy council, os any one or 
he two of them, or a ſecretary of flate, may lawfully commit 
ut W perſons for treaſon, and for other" ofences again} the fate, as 
1 | 


in 


284 


1765. in all ages they have done, 2 Hawk. P. C. 117. ſee. 4. 
——— 1 Leon. 70, 71. Carth. 291. 2 Leon. 175. if it is clear that 


EN TIcx 


Cann 


. 
ING TON. 


Michaelmas Term 6 Ceo. 3. 


a 14 of ſtate may commit for treaſon and other offences 
againſt the ſtate, he certainly may commit for a ſeditious libel 


againſt the government, for there can hardly be a greater offence 


againſt the ſtate, except actual treaſon. A ſecretary of tate is 


within the habeas corpus act, but a power to commit without a 


power to iſſue his warrant to ſeize the offender and the libel 
would be nothing, ſo it muſt be concluded that he has the ſame 
power upon information to iſſue a warrant to ſearch for and 
ſeize a ſeditious libel, and it's author and publiſher, as a juſtice 
of peace has for granting a warrant to ſearch for ſtolen goods, 
upon an information that a theft has been committed, and that 
the goods are concealed in ſuch a place; in which caſe the con- 
{table and officers aſſiſting him in the ſearch, may break open 
doors, boxes, c. to come at ſuch ſtolen goods. Suppoſing 
the practice of granting warrants to ſearch for libels againſt the 
{tate be admitted to be an evil in particular caſes, yet to let ſuch 
libellers eſcape who endeavour to raiſe rebellion is a greater evil, 


and may be compared to the reaſoning of Mr. Juſtice Fofter in 


the caſe of preſſing 159.“ where he ſays, that war is a great 
« evil, but it is choſen to avoid a greater. The practice of 
<« preſſing is one of the miſchiefs war brings with it; but it is 
« a maxim in law and good policy too, that all private miſ- 
„ chiefs muſt be borne with patience, for preventing a national 
« calamity, Sc. | | . 


2. Suppoſing there is a defect of juriſdiction in the ſecretary 
of ſtate, yet the defendants are within the Stat. 24 Geo. 2. c. 44. 
and though not within the words, yet they are within the reaſon 
of it; that it is not unuſual in acts of paihament to comprehend 
by conſtruction a generality where expreſs mention is made only 


of a particular; the ſtatute of Circumſpectè agatis concerning 


the biſhop of Norwich extends to all biſhops. Fitz. Prohibition 


3. and 2 Inſt. on this ſtatute. 25 Ed. 3. c. enables the in- 


cumbent to plead in quare impedit, to the King's ſuit, this alſo 
extends to the ſuits of all perſons. 38 E. 3. 31. the act 1 Ric. 2. 
ordains, that the warden of the Fleet ſhall not permit priſoners 


in execution to go out of priſon by bail or baſton, yet it is ad- 
judged that this act extends to all gaolers. Plowd. Com. caſe of 


Platt. 35. b. the flat de donis conditionalibus extends to all other 
limitations in tail not there particularly mentioned, and the like 


conſtruction has been put upon ſeveral other ſtatutes. T ho. Jones 
62. the „lat. Fac 1. c. 5. the word OT therein extends to 
e 


a deputy conſtable. Moor 845. Theſe meſſengers in ordinary 


have always been conſidered as officers of the ſecretaries of ſtate, 


and a commitment may be to their cuſtody, as in Sir V. Mynd- 


bam's caſe. A juſtice of peace may make a conſtable pro hac 


vice to execute a warrant, who would be within the ſtat. 24 


Geo, 2. ſo if theſe defendants are not conſtables, yet as * 
| 5 . | ey 
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they have power to execute a warrant of a juſtice of peace; a 


conſtable may, but cannot be compelled to execute a warrant out 
of his juriſdiction ; officers acting under colour of office, _— 
o 


doing an illegal act, are within this ſtatute. Vaug h. 113. 
that no demand having ever been made of the warrant, nor any 
action commenced within ſix months, the plaintiff has no right 


of action. It was ſaid that a conſervator of the peace had no 
more power than a conſtable has now, I anſwer, they had 


power to bind over at common law, but a conſtable has not. 
Dalton cap. 1. ; 


Counſel for the plaintiff in reply: It is ſaid this has been done 
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in the beſt of times ever ſince the revolution; the concluſion 


from thence is, that it is the more inexcuſable, becauſe done in 
the beſt of times, in an æra when the common law (which had 
been trampled under the foot of arbitrary power) was revived. 
We do not deny but the ſecretary of ſtate hath power to com- 
mit for treaſon and other offences againſt the ſtate, but that is 
not the preſent caſe, which is breaking into the houſe of a ſub- 
ject, breaking into his drawers and boxes, ranſacking all the 
rooms in his houſe, and prying into all his private affairs; but 


it is ſaid if the ſecretary of ſtate has power to commit, he has 
power to ſearch, &c. as in the caſe of ſtolen goods; this is a 


falſe conſequence, and it might as well be ſaid he has a power 
to torture; as to ſtolen goods if the officers find none, have 
they a right to take away a man's goods which were not ſtolen. 
Preſſing is ſaid to be a dangerous power, and yet it has been 


allowed for the benefit of the ſtate, but that is only the argu- 
ment and opinion of a ſingle judge, from ancient hiſtory and 


records, in times when the lower part of the ſubjects were 
little better than ſlaves to their lords and great men, and has 
not been allowed to be lawful (without an act of parliament) 
lince the time of the revolution. The at. 24 Geo. 2. has 
been compared to ancient ſtatutes, naming particular perſons 
and diſtricts, which have been conftrued to extend to man 
others not named therein; and ſo the defendants, though no 
ſuch officers are mentioned, by like reafon, are within the 
ſtatute of 24 Geo. 2, but the law knows no ſuch officers as 


meſſengers in ordinary to the King. It is faid the habeas corpus 


act extends to commitments by ſecretaries of {tate though they 
are not mentioned therein ; true, but that ſtatute was made to 
protect the innocent againſt illegal and arbitrary power ; it is 


{aid the ſecretary of ate is a juſtice of peace, and the meſſen- 


gers are his officers; why then did the warrant direct them to 


take a conſtable to their aſſiſtance, if they were themſ-!ves the 
proper officers ? it ſeems to admit they were not the proper 
officers; if a man be made an officer for a ſpecial purpoſe to 
arreſt another, he muſt ſhew his authority; and if he refuſes, it 


Lord 


is not murder to kill him; but a conſtable or other known 
officer in the law need not ſhew his warrant. | = 
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1765. Lord Chief Juſtice: I ſhall not give any opinion at preſent, 
—— ⁰becauſe this caſe, which is of the utmoſt conſequence to the 
ExTicX public, is to be argued again; I ſhall only juſt mention a mat. 
ter which has ſlipt the ſagacity of the counſel on both ſides, 
Eaſter term that it may be taken notice of upon the next argument. Sup- 
5 Geo. 3. poſe a warrant which is againſt law be granted, ſuch as no 
juſtice of peace, or other magiſtrate high or low whomſoever 

has power to iſſue, whether that magiſtrate or juſtice who 

grants ſuch warrant, or the officer who executes it, are within 

the flat. 24 Geo. 2. c. 44. To put one caſe (among an hundred 

that might happen): Suppoſe a juſtice of peace iſſues a warrant 

to ſearch a houſe for ſtolen goods, and directs it to four of his 

ſervants, who ſearch bod no ſtolen goods, but ſeize all the 

books and papers of the owner's of the houſe, whether in ſuch 

a caſe would the juſtice of peace, his officers or ſervants, be 

within the at. 24 Geo. 2.? I defire that every point of this 

caſe may be argued to the bottom, for I ſhall think myſelf 

bound, when I come to give judgment, to give my opinion 


upon every point in the caſe. 


Mich. 6Geo. 3. Counſel for the plaintiff on the 2d argument: If the ſecre- 


tary of ſtate, or a privy counſellor, juſtice of peace, or other 
magiſtrate whatever, have no legal power to grant the warrant 
in the preſent caſe, it will follow, that the magiſtrate uſurping 
ſuch an illegal power, can never be conſtrued to be within the 
meaning or reaſon of the ſtatute of 24 Geo. 2. c. 44. which 
was made to protect juſtices of peace, &c. where they made 
blunders, or erred in judgment in cafes within their juriſdiction, 
and not to give them arbitrary power to iſſue warrants totally 
illegal from beginning to end, and in caſes wherein they had no 
juriſdiction at all. I any ſuch power in a ſecretary of ſtate, 
or a privy counſellor, had ever exiſted, it would appear from 
our law-books ; all the ancient books are filent on this head ; 
Lambert never once mentions a ſecretary of ſtate ; neither he, 
nor a privy counſellor, were ever conſidered as magiſtrates; in 
all the arguments touching the Star-chamber, and petition of 
right, nothing of this power was ever dream't of; ſtate com- 
mitments anciently were either per mandatum regis in perſon, 
or by warrant of ſeveral of the privy counſellors in the plural 
number; the King has this power in a particular mode, vz. 
by the advice of his privy council, who are to be anſwerable 
to the people if wrong is done, he has no other way but in 
council to ſignify his mandate. In the caſe of the ſeven biſhops, 
this matter was inſiſted upon at the bar, when the court pre- 
ſumed the commitment of them was by advice of the privy 
council, but that a ſingle privy counſellor had this power was 
not contended for by the crown-lawyers then. This court wil 
require jt to be ſhewn that there have been ancient commitments 
of this ſort; neither the ſecretary of ſtate, or a privy counſellor, 
ever claimed a right to adminiſter an oath, (but they a K, 2 
perſon as a law-clerk, who is a juſtice of peace, to admini - 

N Oaths, 
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oaths, and take recognizances); Sir Barth. Shewer in Kendale 
and Roe's caſe, inſiſted ny never had ſuch power. It would 
be a ſoleciſm in our Jaw to ſay, there is a perſon who has power 
to commit, and has not power to examine on oath, and bail the 
party; therefore whoever has power to commit has power to 
bail; it was a queſtion formerly, whether a conſtable as an 
ancient conſervator of the peace could take a recognizance or 
bond; in the time of Q. Eliz. there was a caſe wherein ſome 
of the judges were of one opinion and ſome of another. A 
ſecretary. of ſtate was ſo inconſiderable formerly, that he is not 
mentioned in the ſtatute of ſcandalum magnatum ; his office 
was thouzht of no great importance, he takes no oath of office 
as ſecretary of ſtate, gives no kind of ſecurity for the exerciſe 
of ſuch judicial power as he now uſurps; if this was an ancient 
power it muſt have been annexed to his office anciently, it 
cannot be now given to him by the King; the King cannot 
make two chief juſtices of the common pleas ; nor could the 
King put the great ſeal in commiſſion before an act of parlia- 
ment was made for that purpoſe ; there was only one ſecretary 
of ſtate formerly, there are now two —— by the King ; 
if they have this power of magiſtracy, it ſhould ſeem to require 
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ſome law to be made to give that power to two ſecretaries of 


ſtate which was formerly in one only ; as to commitments per 
mandatum regis, ſee Stamf. Pl. Coron. 72. 4 Inſt. c. 5. court 
of Star-Chamber. Admitting they have power to commit in 
high treaſon, it will not follow they have power to commit for 
a miſdemeanor; it is of neceſſity that they can commit in high 
treaſon, which requires immediate interpoſition for the benefit 
of the public. In the caſe of commitment by Walſingbam 
ſecretary of ſtate, 1 Leor. 71. it was returned on the habeas 
corpus at laſt, that the party was committed ex ſententia & 
mandato totius concilii privati doming reginæ; becauſe he 
found he had not that power of himſelf, he had recourſe to the 
whole privy council's power, ſo that this caſe is rather for the 
plaintiff. Commitment by the high commiſſion court of York 
was declared by parliament illegal from the beginning ; ſo in 
the caſe of ſhip-money the parliament declared it illegal. 


| Counſel for the defendants on the 2d argument : The moſt | 


able judges and advocates ever ſince the revolution, ſeem to 
have agreed that the {ccretaries of ſtate have this power to 


commit for a miſdemeanor. Secretaries of {tate have been 


looked upon in a very high light for 200 years paſt. 27 H. 
8. c. 11. their rank and place is ſettled by 31 H. 8. c. 10. 
4 Inst. 362. cap. 77. of precedzncy, 4 Ini. 56. Selden's 
Titles of Honour C. Officers of State; ſo that a ſecretary of 
ſtate is ſomething more than a mere clerk, as was faid. Min- 
ſhew verb. Secretary; he is & ſecretioribus conſiliis domini regis. 
derjeant Pengelly oved that Sir Vin. Myndbam might be 
arg if he coul not be committed by the ſecretary of {tate 

for 
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| for ſomething leſs than treaſon, why did he move to have him 


bailed; this ſeems a conceſhon that he might be committed in 
that caſe for ſomething leſs than treaſon Lord Holt ſeems to 
agree that a commitment by a ſecretary of ſtate is good. 
Skin. 598. 1 Ld. Raym. 65. There is no caſe in the books 


that ſays in what caſes a ſecretary of ſtate can or cannot com- 


mit; by what power is it that he can commit in the caſe of 
treaſon, and in no other caſe ? The reſolution of the houſe of 
commons touching the petition of right, Selen's laſt volume, 
Parliamentary Hiſtory, vol. 8. fol. 95, 96. ſecretary Coke told 
the lords, it was his duty to commit by the King's command. 


Joxley's caſe, Carth. 291. he was committed by the ſecretary 


of ſtate on the ſtatute of Eliz. for refuſing to anſwer whether 
he was a Romith prieſt; The Queen and Derby, Forteſcue's 
Rep. . the commitment was by a ſecretary of ſtate Mich. 
10 Anne for a libel, and held good. (N. Bathurſt J. ſaid he 


nad ſeen the habeas corpus and the return, and that this was a 


commitment by a ſecretary of ſtate). The King and Earbury, 
Mich. 7 Geo. 2. 2 Bernard. 346. was a motion to diſcharge a 
recognizance entred into for writing a paper called the A5yal 
Oak; Lord Hardwicke ſaid it was ſettled in Ken4ale and Reoe's 
caſe, that a ſecretary of ſtate might apprehend perfons ſuſpected 
of treaſonable practices ; and there are a great number of pre- 
cedents in the crown-office of commitments by ſecretaries of 
{ſtate for libels againſt the government. After time taken to 
conſider, the whole court gave judgment this term for the plaintiff, 


Curia: The defendants make two defences ; fit, That 
they are within the „at. 24 Geo. 2. c. 44. 2dly, That ſuch 
warrants have frequently been granted by ſecretaries of ſtate 
ever ſince the revolution, and have never been controverted, 


and that they are legal; upon both which defences the defen- 
dants rely. | | 


A ſecretary of ſtate, who is a privy counſcllor, if he be a 
conſervator of the peace, whatever power he has to commit is 


by the common law; if he be conſidered only as a privy coun- 
ſellor, he is the only one at the board who has exercifed this 


authority of late years; if as a conſervator, he never binds to 
the peace; no other conſervator ever did that we can find; 
he has no power to adminiſter an oath, or take bail; but yet it 
muſt be admitted that he is in the full exerciſe of this power to 
commit, for treaſon and ſeditious libels againſt the government, 
whatever was the original ſource of that power; as appears 


from the caſes cf the Qucen and Derby, The King and Ear- 
bury, and Kendele and Roe's caſe. 


We muſt know what a ſecretary of ſtate is, before we can 
tell whether he is within the fat. 24 Geo. 2. c. 44, he is the 
keeper of the King's ſignet wherewith the King's private 
letters are ſigned. 2 1»f?. 556. Coke upon Articuli ſuper 

| chartas, 
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chartas, 28 Ed. 1. Lord Cote's filence is a ſtrong preſumption 1765. 
that no ſuch power as he now exerciſes. was in him at that | 
time; formerly he was not a privy counſellor, or conſidered as ExTicr 7 | 
a magiſtrate ; he began to be ſignificant about the time of the nieren 
revolution, and grew great when the Princes of Europe ſent mr | 
ambaſſadors hither 3 it ſeems inconſiſtent that a ſecretary of 
{tate ſhould have power to commit, and no power to adminiſter 
an oath; or take bail; who can commit and not have power 
to examine? the houſe of commons indeed commit without an 
oath, but that is nothing to the preſent caſe; there is no 
account in our law-books of ſecretaries of ſtate, except in the 
few caſes mentioned; he is not to be found among the old 
conſervators; in Lambert, Crompton, Fitzherbert, Sc. Cc. 
nor is a privy counſellor to be found among our old books till 
Kendall and Roe's caſe, and 1 Leon. 70, 71. 29 Elix. is the 
rſt caſe that takes notice of a commitment by a ſecretary of 
ſtate; but in 2 Leon. 175. the judges knew no ſuch committing 
magiſtrate as the ſecretary of ſtate. It appears by the petition 
of right, that the King and council claimed a power to commit; 
if the ſecretary of ſtate had claimed any ſuch power, then cer- 
tainly the petition of right would have taken notice of it; but 
from its ſilence on that head we may fairly conclude he neither 
claimed or had any ſuch power; the at. 16 Car. 1. for regu- 
lating the privy council, and taking away the court of Star- 
Chamber, binds the King not to commit, and in ſuch caſe 
gives a habeas corpus; it is ſtrange that houſe of commons 
ihould take no notice of the ſecretary of ſtate, if he then had 
claimed power to commit. "This power of a ſecretary of ſtate 
to commit was derivative from the commitment per mandatam 
regis: Ephemeris parliamentaria. Coke ſays in his ſpeech to 
the houſe, « If I do my duty to the King, I muſt commit 
without ſhewing the cauſe;” 1 Leon. 70, 71. ſhews that a com- 
mitment by a ſingle privy counſellor was not warranted. By 
the licenſing ſtatute of 13 C 14. Car. 2. cap. 33. ſec. 15. licence 


1 is given to a meſſenger under a warrant of the ſecretary of ſtate 
IS to ſearch for books unlicenſed, and if they find any againſt the 
n- religion of the church of England, to bring them before the 
Is ſecretary of ſtate; the warrant in that caſe expreſſed that it was 
to by the King's command. See Stamford's comment on the 
d; mandate of the King, and Lambert, Cap. Bailment. All the 
It judges temp Elix. held that in a warrant or commitment by one 
to privy counſellor he mutt ſhew it was by the mandate of the 
nt, King in council. See Aud. 297. the opinion of all the judges; 
ars they remonſtrated to the King that no ſubject ought to be 
ar - committed by a_privy counſellor againſt the law of the realm. 


Before the 3 Car. 1. all the privy counſellors exerciſed this 
power to commit; from that æra they diſuſed this power, but 


Can then they. preſcribed ſtill to commit per mandatum regis. 
the Journal of the houſe of commons 195. 16 Car. I. Coke, Selden, 
ate Cc. argued that the King's power to commit, meant that he 
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had ſuch power by his courts of juſtice. In the caſe of the 
ſeven biſhops all the court and King's council admit, that ſup- 
poſing the warrant had been ſigned out of the council, that it 
would have been bad, but the court preſumed it to be ſigned at 
the board; Pollexfen in his argument fays, we do not deny 
but the council board have power to commit, but not out of 
council; this is a very ſtrong authority, the whole body of the 
law ſeem not to know that privy counſellors out of council had 
any power to commit, if there had been any ſuch power they 
could not have been ignorant of it; and this power was only in 
caſes of high treaſon, they never claimed it in any other caſe, 
It was argued that if a fecretary of ſtate hath power to commit 
in high treaſon, he hath it in caſes of leſſor crimes: but this we 
deny, for if it appears that he hath power to commit in one 
caſe only, how can we then without authority fay he has that 
power in other caſes ? he is not a conſervator of the peace; 
Juſtice Rokeby only ſays he is in the nature of a conſervator of 
the peace: We are now bound by the caſes of the Queen and 
Derby, and The King and Earbury. | 


The ſecretary of ſtate is no conſervator nor a juſtice of the 
peace, quaſi ſecretary, within the words or equity of the lat. 
24 Geo. 2. admitted him (for argument's fake) to be a conier- 
vator, the preamble of the ſtatute ſhews why it was made, and 
for what purpoſe ; the only grantor of a warrant therein men- 
tioned, is a juſtice of the peace; jaſtice of peace and conſervator 
are not convertible terms; the cafes of conſtruction upon old 
ſtatutes, in regard to the warden of the Feet, the biſhop of 


 Nfrewich, &c. are not to be applied to caſes upon modern 


ſtatutes. The beſt way to conſtrue modern ſtatutes is to follow 
the words thereof; let us compare a juſtice of peace and a 
confervator ; the juſtice is lrable to actions, as the ſtatute takes 
notice, it is applicable to him who acts by warrant directed to 
conſtables, a conſervator is not intruſted with the execution of 
laws, which by this act is meant ſtatutes, which give juſtices 
juriſdiction ; a conſervator is not liable to actions, he never 
acts, he is almoſt forgotten, there n2ver was an action againſt 
a conſervator of the peace as ſuch; he is antiquated, and could 


never be thought of, when this act was made; and ad ca que 


frequenter accidunt jura adaptantur. There is no act of a 
conſtable or tithingman as conſervator taken notice of in the 
ſtatute z will the ſecretary of ftate be ranked with the higheſt 
or loweſt of theſe conſervators? the ſtatute of Fac. 1. for. 
officers acting by authority to plead the gencral iſiue, and give 
the ſpecial matter in evidence, when conſidered with this ſtatute 
of 24 Ges. 2. the latter ſeems to be a ſecond part of the act of 
Fac. I. and we are all clearly of opinion that neither the ſecre- 
tary of ſtate, nor the meflengers, are within the Hat. 24 Geo. 
2. but if the meſſengers had been within it, as they did not 


take a conſtable with them according to the warrant, that alone 


would have been fatal to them, nor did they purſue the warrant 
| | i e in 
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no YE Sho 3 1 wn 


boxes, and to 
inſtance upon an information of his being guilty of publiſhing 


— 
* 


Michaelmas Term 6 Geo. J. 


291 


in the execution thereof, when they carried the plaintiff and 1765. 


Halifax ; that was wrong, becauſe a ſecretary of ſtate cannot 


perſonall 7. 


The defendants having failed in their defence under the 


ſtatute 24 Geo. 2. we ſhall now conſider the ſpecial juſtifica- 


tion, whether it can be ſupported nga, and this depends 
upon the juriſdiction of the ſecretary of ſtate ; for if he has no 
juriſdiction to aeg a warrant to break open doors, locks, 


eize a man and all his books, c. in the firſt 


a libel, the warrant will not juſtify the defendants; it was 


reſolved by B. R. in the caſe of Shergold v. Holloway, that a 


juſtice's warrant expreſly to arreſt the party will not juſtify the 
officer, there being no juriſdiction. 2 Stran. 1002. The 


warrant in our caſe was an execution in the firſt inſtance, 
without any previous ſummons, examination, hearing the 


Flaintiff, or proof that he was the author of the ſuppoſed libels; 


a power claimed by no other magiſtrate whatever (Scroggs C. J. 
always excepted) it was left to the difcretion of theſe defendants 


to execute the warrant in the abſence or preſence of the plain- 
tif, when he might have no witneſs aeg to ſee what they 
did; for they were to ſeize all papers, bank bills, or any other 
valuable papers they might take away if they were ſo diſpoſed, 
there might be no body to detect them. If this be lawful, 


both houſes of parliament are involved in it, for they have both 


ruled, that privilege doth not extend to this caſe. In the cafe 
of Wille, a member of the commons houſe, all his books 
and papers were ſeized and taken away; we were told by one 
of theſe meſſengers that he was obliged by his oath to {we 

away all papers ang av. if this is law it would be found in 
our books, but no ſuch law ever exiſted in this country; our 
law holds the property of every man ſo facred, that no man 
can ſet his foot upon h{3 neighbour's cloſe without his leave, if 
he does, he is a treſpaſier, though he does no damage at all, if 
he will tread upon his neighbour's ground, he mult juſtify it by 
law. The defgndants have no right to avail themſelves of the 
uſage of theſe warrants ſince the revolution, and if that would 
have juſtified them they have not averred it in their plea, ſo it 
could not be put, nor was in iffue, at the trial; we can ſafely 
lay there is no law in this country to juſtify the defendants in 
what they have done; if there was, it would deſtroy all the 
comforts of fociety ; for papers are often the deareſt property a 


man can have. This caſe was compared to that of ſtolen 


goods; Lord Coke denied the lawfulneſs of granting warrants 


to ſearch for ſtolen goods, 4 Int. 176, 177. though now it 


prevails to be law; but in that caſe the juſtice and the informer 
muſt proceed with great caution ; there muſt be an oath that 


the party has had his goods ſtolen, and has ſtrong reaſon to 
1 4. © bdelieve 


his books, c. before Love! Stanhope, and not before Lord 
EnTicx 
_ delegate his power, but ought td act in this part of his office eren. 
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believe they are concealed in ſuch a place; but if the goods 
are not found there, he is a treſpaſſer, the officer in that caſe is 
a witneſs, there are none in this caſe, no inventory taken; if it 
had been legal many guards of property would have attended it, 


We ſhall now conſider the uſage of theſe warrants ſince the 
revolution; if it began then it is too modern to be law; the 
common law did not begin with the revolution, the ancient 
conſtitution which had, been almoſt overthrown and deſtroyed, 


was then repaired and revived, the revolution added a new 
buttreſs to the ancient venerable edifice ; the XK. B. lately ſaid 
that no objeCtion had ever been taken to general warrants, they 
have paſt ſub ſilentio; this is the firſt inſtance of an attempt to 
prove a modern practice of a private office to make and execute 
warrants to enter a man's houle, {earch for and take away all 
his books and papers in the firſt inſtance, to be law, which is 
not to be found in our booxs. It muſt have been the guilt or 
poverty of thoſe upon whom ſuch warrants have been executed, 
that deterred or hindred them from contending againſt the 
power of a ſecretary of ſtate and the ſolicitor of the treaſury, 
or ſuch warrants could never have paſſed for lawful till this 
time. We are inclined to think the preſent warrant tSok its 
firft riſe from the licenſing act, 13 & 14 Car. 2. c. 33. and 
are all of opinion that it cannot be juſtincd by law, notwith- 
ſtanding the reſolution of the judges in the time of Cha. 2. and 


7 2. that ſuch ſearch warrants are lawful, State Trial, 


1 


ol. 3. 58. the trial of Carr for a libel. There is no authority 
but of the judges of that time that a houſe may be ſearched for 
a libel, but the 12 judges cannot make lav; and if a man is 
puniſhable for having a libel in his private cuſtody, as many 
caſes ſay he is, half the kingdom would be guilty in the caſe of 
a favourite libel, if libels may be ſearched for and ſcized by 
whomſoever and whereſoever the ſecretary of ſtate thinks fit. 
It is faid it is better for the government and the public to ſeize 
the libel before it is publiſhed; if the legiſlature be of that 
opinion they will make it lawful. Sir Semuel Afry was com- 


mitted to the Tower, for aſſerting there was a law of ſtate 


diſtinct from the common law. The law never forces evidence 
from the party in whoſe power it is; when an adverſary has got 


your deeds, there is no lawful way of getting*them again but 


2 an action. 2 Stran. 1210. The King and Cornelius. The 
ing and Dr. Purnell, Hil, 22 Geo. B. R. Our law is wiſe 


and merciful, and ſuppoſes every man acecuſed to be innocent 


Judgment for the plaintiff, To” Hilary 


before he is tried by his peers: upon the whole, we are all of 
opinion that this warrant is wholly illegal and void. One word 
more for ourſelves; we are no advocates for libels, all govern- 
ments mult ſet their faces againſt them, and whenever they 
come b:fore us and a jury we ſhall ſet our faces againſt 
them, and if juries do not prevent them'they may prove fatal 
to liberty, deſtroy government and introduce anarchy ; but 
tyranny 1s better than anarchy, and the worſt government 
better than none at all. | | 
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Addiſon werſys Gray. C. B. 


EBT upon an arbitration bond; the defendant craves 1766. 
oyer of the condition, which is, that if the defendant 

Gray and one Mary Birkwood ſhall perform the award of Vin. 1 4 
Bradley and John Bellamy, arbitrators, choſen between the an und good in 
ſaid Gray and Birkwood, and the plaintiff Aadiſon concerning part and bad in 
all matters in difference between them, ſo as the award be part. 
made in writing on or before the firſt of September then next, 
then, &c. which being read and heard, the defendant pleads no 
award was made. The plaintiff replies, and ſets out an award, Ante Mich. 6 
whereby the arbitrators awarded that all actions, ſuits, quarrels 2 5 . 
and diſputes co the day of the date of the bond ſhould ceaſe 
between the parties, and that the plaintiff ſhould hold and enjoy 

three acres of meadow in G:atton till the 10th of October then 

next, and then he ſhould quit the ſame to the ſaid Gray and 
Brictuoad, and that the ſaid Gray and Brickwood ſhould on or 

before the Ioth of September, then next pay to the plaintiff the 

ſam of 4/. 15s, and that they ſhould pay all cgſts and charges 

due to the fteward and attornies an account of an action of 

replevin depending in the court of the hundred of Norman 

Croſs, and ſhould pay all the coſts and charges of the ſaid arbi- 

tration bonds and of that their award, and that the parties 

ſhould execute mutual general releaſes on or before the 29th of 
September then next; and the plaintiff avers, that the ſaid 
Eray and Bir tod, or either of them, have not paid to the 

plaintiff the faid ſum of 4/7. 15s. or any part thereof, on, or at 

any day before the {aid 10th day of October then next after the 
making of the award, according to the form and effect thereof; 

and this, &c. the defendant demurs, and the plaintiff joins in 
demurrer. 3 1 


It was objected for the defendant, that this award was void 3 Lev. 413. 
in awarding coſts in an inferior court unſettled and uncertain, ih point for 
and did not make a final end between the parties; but per Plantiff. 
curiam, The award is good for the payment of the 4/. 155. 
and the mutual releaſes make a final end between the 2 

/ . --- aa 
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1766. and though other parts of the award be bad, yet the breach is 
Woll aſſigned. Judgment for the plaintiff, | 


ADDISON 
Vs 


Czar. Ravenſcroft verſus Eyles, Eſq; Warden of the Fleet. 
| | COM 


caſe for an eſcape for the eſcape of one Milliam Warren ; the defendant 
upon meſne 


proceſs; the Pleaded Not guilty, and the iſſue was tried before Mr. Juſtice 
priſoner returns Gould at Guildhall the thirteenth of June laſt, when a verdict 
to the Fleet the was found for the plaintiff, damages 18/. 3s. coſts 408. ſub- 
— boot ject to the opinion of this court upon the following caſe, (viz.) 
ceeds to final | | | | | 
Judgment, wut The ſaid Warren being indebted to the plaintiff in the ſum 
a whe yes of 18/. 3s. upon his promiſſory note of hand, and alſo for goods 
den for damages. fold and delivered; the plaintiff in Trinity term in the 4th year 
of the King having made an affidavit of his cauſe of action, 
delivered a declaration againſt the ſaid Warren to the turnkey 
of the Fleet priſon, he the ſaid Warren being a priſoner in the 
cuſtody of the defendant the warden at the ſuit of one Palmer, 


as is ſet forth in the plaintiff's declaration. 


Action upon the \ CTION on che caſe againſt the warden of the Fleet, 


That afterwards upon the firſt of October the defendant 
voluntarily permitted the ſaid Warren to eſcape out of the faid 
priſon, and go at large out of his cuſtody, the faid plaintiff 
not being ſatisfied his damages in the ſaid declaration. 


That the plaintiff knowing of ſuch eſcape, on the ſaid firſt of 
Other did notwithſtanding afterwaras proceed in his ſaid cauſe 
againſt the * Warren, and in the then next Hilary term 
obtained judgment againſt him for the ſum of thirty pounds 


_ fixteen ſhillings for his damages and cofts, as is ſet forth in the 
declaration. | | 


That after having ſo obtained judgment againſt the faid 
Warren, the plaintiff commenced his preſent action againſt 
the defendant the warden. | 


That Wurren having fo eſcaped on the ſaid firſt of Oftobrr, 
returned to the Fleet priſon on the ſame day, and has ever ſince 


continued a priſoner therein in the cuſtody of the defendant. 


The queſtion therefore ſubmitted to the court is, whether 
the plaintiff is intitled to recover in this action againſt the 
defendant, he the plaintiff having proceeded to judgment 
azainſt the ſaid warden, as is above mentioned. 


This 


Hilary Term 6 Geo. 3. 
This caſe was argued by ſerjeant Davy for the defendant, 


and by ſerjeant Hewitt for the plaintiff, in Hilary term in the 
th year of King George the 3d. | 


Judgment of the court. 


Id. Ch. Juſtice Milmot: The queſtion is, whether this 


action upon the caſe lies, the plaintiff having proceeded to 
final judgment againſt the priſoner Warren, after he the plaintiff 
knew that the warden had voluntarily permitted him to eſcape; 
the quantum of the damages is nothing to the purpoſe, for if 
the jury had power in this caſe to give damages, we muſt now 
take it that they have done rightz and I am of opinion that the 


jury were not confined to give the exact damages in the final 


judgment, but had a power and diſcretion to aſſeſs what 

damages they thought proper, for this being an action upon the 

caſe, the damages were totally uncertain and at large, and 
Warren . by the permiſſion of the warden before final 

judgment. B. ö dant 

that the eſcape was but for a ſingle day, that the plaintiff 
knew thereof, and proceeded to final judgment, and might 
have charged the defendant in execution, as he returned again 


to the Fleet the ſame day, and is now there. But to this I 1 
anſwer, that whenever a gaoler permits a voluntary eſcape, >. 


from that moment he commits a tort, and the plaintiff has a 
right of action to recover ſuch damages as a jury ſhall pleaſe to 


give for the fame; the priſoner when voluntarily ſuffered by 
the gaoler to eſcape is inſtantly at large, the gaoler cannot 


afterwards retake and detain him for the ſame matter; the 


hlaintiff may retake him by an eſcape warrant, but has his 


ut it is objected for the defendant the warden, 


* 


option to proceed as he pleaſes either againſt Warren to judg- 


ment and execution in this caſe, or againſt the warden; I ſay 


Warren is not now a priſoner at the plaintiff's ſuit although he 


be locked up every night, and though the plaintiff might law- 
fully proceed to judgment againſt him, yet he could not charge 
him in execution; and the caſe of Key and Briggs, Skin. 582. 
is directly in the point; I have not the leaſt doubt but that 


judgment muſt be for the plaintiff, and if we ſhould do other- 


wiſe we ſhould permit every gaoler in England to let his pri- 
ſoner go at large, as much as if they had never been arreſted ; 
if an eſcape be voluntary in the gaoler, nothing afterwards will 
purge it. Salk, 271. Judgment for the plaintiff der totam 
curiam. Te TT 
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Truman ver/us Walgham and e.. 


1766. N treſpaſs the plaintiff declares that the defendants on the 
Ln 5th of November 1764. with force and arms, Sc. at 
Treſpaſs. ainſbrough in the county of Lincoln ſtopped the waggon of 


P 1 for the plaintiff drawn by his cattle in and along the King's high- 
3 of Gain. way there, and ſeized and took from the cattle drawing the 
brough in waggon the geers of the plaintiff, viz. one pair of his iron 
conſideration of geers, and carried away, kept and detained the fame, and alſo 
99 *1, that the defendants on the 5th of November 1764. with force 
decauſe does not and arms at Gainjbrough ſeized, took and carried away other 

eers of the plaintiff, to wit, one pair of iron geers at Gainſ- 
omg e Koh lately found and converted and diſpoſed thereof to thcir 
plaintiff migbt Own uſe, to the plaintiff's damage of 10/7. | 
be paſſing with 


n wy þ The defendants as to coming with force and arms, &c. plead 


he did not repair, Not guilty, and thereupon iſſueis joined; and as to the reſidue of 
for any thing the treſpaſles above ſuppoſed, that the plaintiff ought not to 
3 © have his action againſt them, becauſe they ſay, that Sir NMevile 
George Hickman Baronet, at the time when, &c. long before, 
and yet is ſeiſed of the manor of Gainſbrough in his demeſne 
as of fee, the faid town of Gainſbrough (which is an ancient 
market town and a borough) being ſituated in, and parcel of 
the ſaid manor, and that the ſaid Sir Nevile, and all thoſe 
Whole eſtate he hath, and at the ſaid time had in his ſaid manor, 
from time whereof, c. have at their own proper coſts and 
charges repaired, cleanſed and maintained, and have uſed and 
been accuſtomed, and ought to repair, cleanſe and maintain 
divers and many ſtreets belonging to the ſaid town or borough 
as often as was neceſſary, and by reaſon thereof have for and 
during all the time before mentioned of right enjoyed, received 
and taken, and have uſed and been accuſtomed to receive and 
take as belonging to the ſaid manor a certain toll, of and for 
every cart _ waggon coming from out of any other lordſhip 
or manor, and paſſing over any part of the manor of Gainſ- 
brough into the town or borough of Gainſbrough at all times 
| In 
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in the year, except ſuch times during which the common marts 
or fairs are held at Gainſbrough aforeſaid, (that is to fay) for, 
every cart or waggon of any perſon or perſons whatſoever, 
except the carts and waggons of the burgeſſes or inhabitants of 
the ſaid town or borough, and the carts and carriages loaded 
with fuel for the uſe of the inhabitants within the ſaid manor, 
and the carts and waggons of other perſons otherwiſe exempted, 
according to the rate of one penny a wheel for every wheel of 
ſuch cart or waggon, the ſaid toll being payable and to be paid 
by the perſon or perſons who ſhall drive or conduct ſuch cart 
or waggon into the ſaid town or borough, and in default of 
payment of the faid toll, then they have uſed and been accuſ- 
tomed from and during all the time aforeſaid, to diſtrain any 
part of the harneſs of the cattle drawing ſuch carts or waggons, 
and to keep and detain ſuch diſtreſs until the {aid toll was ſatis- 
fed and paid to them. And the defendants further ſay, that at 
the ſaid time when, &c. and not being the time when any of 
the ſaid common marts or fairs were held, a certain waggon f 
the plaintiff having four wheels coming from out of another 
lordſhip or manor, that is to ſay, the lordſhip or manor of Lea 
in the county aforeſaid, and paſſing over the manor of Gainſ- 
breugh was driven and conducted by the ſervant of the plaintiff, 
and paſſed into the town or borough of Gainſorough (the ſaid 
plaintiff not being at the time when, Sc. a burgeſs or inhabitant 
of the ſaid town or borough, nor a perſon otherwiſe exempted 
from the payment of the ſaid toll, and his ſaid waggon not 
being then loaded with any'kind of fuel ; whereupon the defen- 
dants being collectors of the toll and ſervants of Sir Nevzi/e on 
that behalf, then and there requeſted the ſervant of the plaintiff 
ſo driving and conducting the ſaid waggon as aboveſaid, to pay 
the toll on that behalf due for the ſaid waggon (that is to ſay) 
four pence for the ſaid time when the ſaid wazgon of the plain- 
tiff was ſo driven and conducted by the ſervant of the plaintiff, 
and came from out of another manor or lordſhip, and paſſed 
over part of the ſaid manor of Gazn/brovgh into the town or 
borough of Gainſtwough as aforeſaid ; which ſaid toll the ſaid 
ſervant of the plaintiff did then and there refuſe to pay, and 
did not pay, and the ſaid toll is actually yet unpaid ; wherefore 
. the dans, as ſervants of the ſaid Sir Vevile, and by his 
command, at the time when, Cc. at Gainſbrough aforeſaid 
did in the name of a diſtreſs for the ſaid toll ſtop the waggon 
of the plaintiff drawn by his cattle in the King's highway at 
Gainſbrough within the manor and town or borough aforeſaid, 
and in the name of a diſtreſs for the ſaid toll did then and there 
ſeize and take from the ſaid cattle drawing the ſaid waggon the 
ſaid iron geers of the plaintiff in the declaration ſpecihed, and 
did carry away keep and detain the ſame, as it was lawful for 
them to do; which is the ſame reſidue of the treſpaſſes whereor 
che plaintiff above complains againſt them; and this, &c. 


And 
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1766. And the plaintiff, as to the ſaid reſidue of the treſpaſs in tho 
S above plea ſays, he ought not to be barred, &c. becauſe he 
Tzxeman fays that the defendants at the time when, &c. at Gain/drough 
waikuan, Of their own wrong ſtopped the plaintiff's waggon drawn with 
The plaintiff his cattle c. and ſeized and took from the cattle, &c. the 
replies de injuria geers of the plaintiff in the declaration firſt mentioned, and 
en. ed away, kept and detained the fame, and alſo at Gainſ- 
preſcription. rough ſeized, took and caried away the other geers of the 
plaintiff in the declaration ſecondly mentioned, there found and 
converted and diſpoſed thereof to their own ule, as the plaintiff 
has above complained againſt them; without this, that the ſaid 
Sir Nevile George Hickman, and all thoſe whoſe eſtate he hath. 
and at the faid time had in his ſaid manor, from time whereof, 
Sc, have at their own proper coſts and charges repaired, 
cleanſed' and maintained, and have uſed and been ãccuſtomed 
and ought to repair, cleanſe and maintain divers and many ſtreets 
belonging to the town and borough of Gazinſbrough as often as 
was neceſſary, and by reafon thereof have for and during all 
the time "aforeſaid of right enjoyed, received and taken, and 
have uſed and been accuſtomed to receive and take, as belong- 
ing to the ſaid manor, a certain toll of and for every cart and 
waggon coming from out of any other lordſhip or manor, and 
paſſing over any part of the manor of Gainſsrough in the ſaid 
town or borough of Garnſbrough, at all times in the year, 
except ſuch times during which common marts or fairs are held 
at Gainſbrough, that is to ſay, for every cart or waggon of 
any perſon or perſons whatſoever, except the carts and waggons 
of the burgeſſes or inhabitants of the ſaid town or borough and 
the carts and carriages loaded with fuel for the uſe of the inha- 

| bitants within the ſaid manor, and the carts and waggons of 
other perſons exempted, according to the rate of one penny a 
wheel for every wheel of ſuch cart or waggon, the ſaid toll 
being payable and to be paid by the perſon and perſons, who 
ſhall drive or conduct ſuch cart or waggon into the ſaid town 
or borough, as the faid defendants have by their ſaid plea in 
that behalf above alledged; and this he is ready to verify; 
 wherefore inaſmuch as the defendants have acknowledged the 
ſtoppiyg the ſaid waggon of the plaintiff, &c. the plaintiff 
prays judgment and his damages by reaſon of thoſe treſpaſſes, 
to be adjudged to him, &c. "Lhe defendants take iſſue on this 
traverſe of the preſcriptive right, and thereupon iſſue is joined; 
which was tried at the laſt Lincoln aſſizes, when a verdict was 
found for the defendant. 5 > 


It was moved for the plaintiff in arreſt of judgment, that 
this is a bad preſcription, being for a toll thorough which cannot 
be good without a good conſideration, which is not ſhewn or 

pleaded in this caſe, for it is not alledged that the lord of the 

manor repairs, cleanſes and maintains all the ſtreets-in Gain, 

rough, but only divers and many ſtreets, ſo that for any 2 
| We” tha 
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chat appears on theſe pleadings the plaintiff's waggon might be 
paſſing through a ſtreet in Cainſbrough which the lord of the 
manor doth not repair; this is clearly a toll thorough a ſtreet 
which the lord has not ſhewn that he repairs; and this objection 
alone was relied upon. | RB 
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For the defendant it was admitted, that a toll 1 can- 


not be taken where there is no conſideration, but, inſiſted the 
conſideration here alledged is ſufficient, and need not be fo 
large as the preſcription; that it is ſufficient, if there be a 
charge to the lord, and a benefit to the King's ſubjects, that 
the repairing divers and many ſtreets is a benefit to the inhabi- 
tants and all perſons whoſe particular buſineſs calls them thither, 
and to all the King's ſubjects who paſs through that town; 
many caſes were cited touching toll thorough, and toll traverſe, 
but as none of them are exactly in point, it is unneceſſary to 
ſet them down. The court took time to conſider, and in this 
term arreſted the judgment. | 


Curia: This is a preſcription for a toll through the King's 
highway, the ſtreets of Gazrnfbrough ; which cannot be taken 


without a good conſideration be alledged; the reaſon is, becauſe 


it is to deprive the ſubject of his common right and inheritance, 
to paſs through the King's highway, which right of paſſage was 
before all preſcriptions. Moore 574, 575. Toll traverſe, or 
for going through a man's private land, may be preſcribed for, 
without any conſideration ; and payment time out of mind is 
ſufficient, and will ſupport the preſcription. In the caſe at bar 
toll is demanded of the ſubject in the King's highway for 
paſſing there, the ſubject ought to have a benefit for paying it; 
the conſideration here is for repairing, cleanſing and maintain- 
ing divers and many ſtreets in Gainſbrough, not for repairng, 
&c. all the ſtreets there; how therefore can we ſay that the 
plaintiff's waggon was paſling through any ftreet repaired by 
the lord of this manor, the waggon might be paſling over ſome 
ſtreet not repaired by him when the diſtreſs was taken, for any 
thing that appears to the contrary, and we muſt take it that 
it was ſo; we cannot let the defendant have judgment upon 
this record. Courts are exceeding careful and jealous of theſe 
claims of right to levy money upon the ſubject ; theſe tolls 


x _ and were eſtabliſhed by the power of great men. The 
e 


endant's plea is as bad as can be, the lord has artfully tried 


to make it doubtful, whether this be a toll thorough or toll 


traverſe, for he has confounded them together; the conſidera- 
tion he claims it for, is for mending the highway, and he would 
have us believe it is for paſſing through his own manor or land. 
The judgment was arreſted upon the merits, per totam curiam. 


Beavor 


ec 


Beavor verfus Hides. C. B. 


1766. CTION for ſcandalous words; five ſets were laid in 
W_ the declaration, and upon the general ifſue, there was a 
He was put in general verdict for the plaintiff upon = the whole declaration; 


the round-houſe One of the ſets of words were theſe, viz. He (meaning the 
n plaintiff) wgs put into the roundhouſe for flealing *ducks at 
are aRtionabie.  Crowland, which were alledged to be ſpoken of the plaintiff 
by the defendant falſly and malicioufly. And it was moved in 
arreſt of judgment that the words were not actionable, for the 
defendant doth not ſay expreſsly that he ſtole the ducks, like 
the caſe in Cro. Eliz. 234. * I have ſerved thee with the 
“Queen's letter 2 ſtealing goods in my mothers houſe,” were 
held not actionable. Thou art a falſe knave, thou waſt 
« arraigned for two bullocks,” held not actionable. Cro. Eliz. 
279. and it was ſaid if the words had been, „ Thou art a falſe 
&« knave, thou waſt arraigned for Nealing two bullocks;,” theſe 

| words would not have been actionable, for a man may be 
1 Ro. Abr. arraigned for felony, and yet no felon. “ Fames Steward 75 
$4- p. 6. « in Warwick f for flealing a mare and other beaſts;“ after 
verdict the whole court gave their opinion ſeriatim, that theſe 
words would not bear an action, for they do not affirm directly 

that he did ſteal the beaſts. Hob. 177. | 


In anſwer, it was faid for the plaintiff that theſe words are 
alledged to be falſy and maliciouſiy ſpoken of the plaintiff by 
the defendant, and the jury have found that they were ſo mal:- 

ciouſiy and falſiy ſpoken, like the caſe in Cre. Car. 268. He 

% was arraigned at Warwick for flealing of twelve hogs, and 

% if he. had not made good friends it had gone hard with him,” 

ubi re verg he never was arraigned for felony. After a verdict, 

theſe words were held to be actionable, being laid to be ſpoken 

faifly and malicioufly. * Thou art a clipper, and thy neck ſhall 

_ « pay for it; after a verdict held actionable, though the word 

EE: clipper be ambiguous. S#in. 183. You are a rogue, and 

| & broke open a houſe at Oxford, and your grandfather was 

« forced to bring aver gol, to make up the breach,” held 

tionable, though the word rogue is not; and breaking open a 
houte is only a treſpaſs. Skin. 364. He was ſent to priſin 
« for running woll; held to be actionable by Lee C. J. at 

_ Guildall;, « He was tobipt about Taunton caſtle for ſtealing 
« /heef,” were held actionable. ' 1 Ro. Abr. 50. pl. g. | 


: 'Fhis motion in arreſt of judgment was made in Michaelmas 
term laſt, when the court thought the caſes cited for the defen- 


Gant were in point, that theſe words are not actionable. 


Lord Camden ſaid, If we ſhould judge theſe words actionable, 
many actions would ariſe at every aſſizes in the kingdom, —_ 


\ 


to gaol for ſuch a crime, and ſuch a one was arraigned, ange 
ſaying 4 man was whipt,” if the words are true is no flander. 
"actionable, but thought that if this particular ſet of words were 


not proved at the trial, the pgſtea (upon the judge's certificate 


- plaintiff ought not to have had a verdict upon them; but if this 


would be very dangerous after a verdict of 12 men recorded by 
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the common topic of converſation is, that ſuch a man was ſent - 1766. 


tried, c. Ec. and if ſuch words are true, where is the ſlander, BTV 
2 


HI 5. 


Bathurſt Juſtice, alſo inclined to think the words were not 


that they were not proved) might be amended; and a verdict for 
the defendant entred as to this ſet of words, if any precedent 
for it could be found; for he ſaid, if they were not proved, the 


oannot be done, he thought the caſes cited for the defendant fo 
ſtrongly in point that the court were bound by them. Gould 
juſtice was of the ſame opinion, and faid' the caſe in Hob. 177. 
was ſo ſtrong for the defendant, and ſo ſolemnly determined, 
that he could not well go over it. 1 | 


Lord Camden, (in anſwer to Mr. Juſtice Bathurſt) ſaid it 


the court, to refer to the judge's notes, in order to alter it; and 
he thought there was no precedent of ſuch a caſe, and that a 
verdict cannot be varied. And the court at this time pro- 
nounced that the judgment muſt be arreſted, unleſs cauſe the 
laſt day of the term (Hilary term laſt). But at that day they 
adjourned it for further conſideration; and after having taken 
time till this term, the court changed their opinion, and gave 


judgment for the plaintiff, that the words were actionable. 


Lord Camden: Upon conſidering this caſe more fully, we are 
now all of opinion that theſe words being laid in the declaration 
to be ſpoken faiſly and malicionſly of the defendant, are action- 
able; we muſt take it upon this record that the*plaintiff was 
really not put in the roundhouſe or impriſoned for ſtealing of 
ducks, becauſe the jury have found that the words were falſiy 
ſpoken ; the words clearly import that the plaintiff had been 
guilty of a crime, and if the fact had been true the defendant 
might, and ought to have juſtified; if we ſhould arreſt the 
judgment, the malevolent would think the plaintiff had been 
guilty of the crime falſly imputed to him, and the good natured 
could not help ſuſpecting him to have been fo. We lay great 
ſtreſs upon the word falſe; if words are true they are no 
flander, but may be juſtified. The cbjeCtion here is, that the 
words do not expre{cly alledge that the plaintiff ſtole ducks ; 
but words are to be taken according to the common parla 
and to be ſpoken in the worſt ſenſe according to th 
underſtanding of the by-ſtanders. Cro. Fac. 154. „ know| 
« what I am, I know what Snell is, I never buggered a 
* mare;” it was objected theſe words were not actionable, for Cro. Jac. 247. 
they do not charge the plaintiff with buggery; but the court _ | 

laid Acer $68. 


' 
F 
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1766. faid they implied a charge of buggery, and gave judgment for 


 L—— the plaintiff. 2 Lev. 150. The words in the preſent cafe 

|  Bravox muſt be taken to be falſe, and to throw a ſtain upon the plain- 
D. „ y | OT wa : 
Hio s. tiff's character, | | 


Judgment for the plaintiff per totam curiam. 
Goſln verſus Wilcock. C. B. 


for ſuing plaintiff 
_ _ ought to be arreſted, impleaded or imprifoned without a pro- 
by, and arreſting bable cauſe of action againſt him, yet the defendant [4 and 
| Him, when that r. without any probable cauſe of action, in the King's 


— of court of record held at and for the borough of Bridgewater in 


An action lies 82 IAL action upon the caſe, wherein the plaintiff 
declares, that whereas by the laws of this realm no perſon 


the cauſe. Somerſetſhire on the Zoth of September 1765. levied a plaint 
. againſt the plaintiff in a plea of treſpaſs upon the caſe to the 


e of 10/. and afterwards at the ſame court on the ſame 
day ſued out upon the ſaid plaint a writ of capias ad reſponden- 


dum directed to the bailiffs of the borough, to take the plaintiff, 
and have his body before the judges of that court on Monday 


after the ſervice of that writ, to anſwer the defendant in the 
ſaid plea; which writ the defendant ſalfly and maliciouſiy cauſed 


to be incorſed for bail 51. 3s. 114. againſt the plaintiff; and the 
A new trial was defendant further falſly and maliciouſfly, and without any pro- 


e EPPS na bable cauſe afterwards on the 3d of Ociober 1765. at the ſaid 
was faulty in not borough cauſed the plaintiff to be arreſted and kept in cuſtody 
Aledg ng that the 24 hours, without any probable cauſe, when in truth and in 
eee " fad the defendant had not at the time of the levying the plaint, or 
had no juriſdic- of the ſaid arreſt and impriſonment, any Juft or probable cauſe 
Seon of the cauſe. of action againſt the plaintiff for which he ought to have been 


arreſted and 3 and the defendant hath not declared 


againſt the plaintiff in that plea, nor further proſecuted his ſaid 


plaint, but hath diſcontinued the ſame, and the fame ſuit is long 


ſince ended and determined; and the plaintiff in fact ſays, that 
by means of the premiſſes he is greatly injured and damnified, 
and hath been put to great charges in freeing himſelf from the 
ſaid impriſonment, and forced to undergo grievous pains of 
body and mind, and during his impriſonment, was hindred 
from exerciſing his lawful imployment, trade and buſineſs, and 
loſt the whole profit thereof at the borough aforeſaid to his 
damage of fifty pounds. The defendant pleaded Not guilty of 


the premiſſes laid to his charge, and thereupon iſſue is joined. 


This cauſe was tried at the laſt Somerſetſhire aſſizes before 


Mr. Juſtice Alon at Taunton, when the jury gave a verdict 
for the plaintiff and 5/. damages. The judge reported that it 


appeared in evidence at the trial, that the plaintiff and defen- 
cant both lived at Taunton a quatter of a year together, = 
i * . * { 


SZ Ohm oO © ww my as oa 3 


8 


Faſter Term 6 Geo. 3. 
the plaintiff being all that time indebted to the defendant in 


303 
766. 


about 5/. upon a contract at Taunton, where the plaintiff a- 


peared publicly, and might have been arreſted for the ſame 
there at any time; that the defendant ſaid, that if he could 
not do for the plaintiff at Taunton he would do for him at Bridg- 
water; that afterwards at the fair at Bridgwater, when the 


plaintiff was ſtanding at his ſtall -h re expoſing his goods to ſale, 


the defendant came along with the bafliffs to the ſtall, and ſaid 


to the bailiffs, there is the roghe, there is your priſoner, where- 
upon they inſtantly arreſted the plaintiff in the fair; the plaint 


levied, and the capias indorſed for bail were alſo 2 there 
was alſo evidence of the injury the plaintiff ſuffered, and the 
expenſes he was put to on this occaſion; there was no witneſs 
ealled for the defendant, but it was admitted that he diſcontinued 
his action in the borough, when he knew it would not lie there, 
and that he brought another action againſt the plaintiff for what 
he owed him, and had got a verdict at that aſſizes for the ſame, 


ſ> that there really was a debt owing by the plaintiff to -the 


defendant, at the time the plaintiff was arreſted at the ſuit of the 
defendant in the borough court of Bridgwater, though it was 
not contracted within that juriſdiction; but the judge was of 
opinion, that the arreſt there at the time of the fair was done 
maliciouſly, and was ſatisfied with the verdict | 


It was moved for a new-itial, becauſe the evidence did not 
ſupport the decaration, (with leave given to the defendant at the 
ſame time to move in arreſt of judgment in caſe he ſhould not 
ſucceed in this motion); it was objected that the giſt of this 
kind of action is malice; as where a man maliciouſly arreſts ano- 
ther when there is really no debt at all owing, or where one 
maliciouſly arreſts another for a far larger ſum than is really due, 
with an intent to oppreſs him and prevent his friends from bein 

bail for him, but the malicious. intention muſt clearly. be made to 
appear, and mult be expreſsly averred in the declaration; in the 
preſent caſe it appears there was really and bona fide a debt of 51. 
and upwards owing from the plaintiff to the defendant at the 
time of the arreſt at Bridgwater, and that the defendant not 
knowing but that he might lawfully ſue plaintiff there cauſed 
him to be arreſted there, but as ſoon as he was in ormed that 
court had no juriſdiction, he diſcontinued his action, and brought 
another in a ſuperior court, and has recovered; fo there appears 
no malice in the cale. 2dly, It was objected that an action will 
not lie either againſt the judge, officer, or party, for arreſting 


a man in an inferior court, when there is no cauſe of action 


within that juriſdiction ; and the caſe of Temple v. Killingworth 
B. R. Hil. 2 W. & M. Rotulo 725. Carth. 189. 1 Show. 254. 
8. C. 12 Mod. 4. S. C. was cited as in point, wherein the plain- 
tiff declared thus, viz. „ Petrus Temple queritur de Samuele 
Lillingworth in cuſtodia mareſcalli mareſcal &c. pro ed vide- 
« licet quod prædictus Samuel machinans & malitioſe intendens 
« eundem Petrum magnopere prægravare & minus juſte oppri- 
| | 5 | 6 mere 
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« reginz nunc primo, injuſtè & malitioſe apud London præ- 


« dictum in parochia, &c. in warda, &c. prætextu & colore 
c cujuſdam pretenſe querelæ in curia dictorum domini regis 


«© & dominæ reginz ad tunc tenta coram Johanne Flint milite 


« tunc uno vicecomitum civitatis Londint prædicti in compu- 


tatorio ſuo ſeituato in parochia & warda prædictis intratæ & 
& levatæ ad ſectam ipſius Samuelis ſuper quandam pretenſam 
c actionem ad magnum prætenſum damnum ipſius Samuelis 


& arreſtari & imprifonariibidem cauſavit & procuravit, ac pre- 


« dictum Petrum in priſona & cuſtodia ibidem ratione arreſt- 


& ationĩs prædictæ per magnum tempus ſcilicet per ſpatium ſex 


« dierum detineri fecit pro defectu ſufficientium manucaptorum 


4 & ſecuritatus ad prætenſam actionem prædictam pro prædicto 


& prætenſo damno, ubi re vera & in facto prædictus Samuel 
e tempore arreſtationis & impriſonamenti ipſtus Petri prædicti 
& ut præfertur, vel ad aliquod tempus antea, nuliam habuit 


« cauſam actionis verſus præfatum Petrum infra juriſdiftionem 
« ejuſdem curiæ; ratione quorum quidem injuſtè malitioſe 


& arreſtationis & impriſonamenti prædicti ipſius Petri ipſe 


« jdem Petrus non ſolùm in priſona & cuſtodia per totum tempus 
& prædictum detentus & de libertate ſua deprivatus fuit ſuper 
« prædictam prætenſam actionem ob prætenſum damnum præ- 
« dictum verum etiàm magnos labores et expenſas pro relaxatione 


<« ſua ab arreſtatione & impriſonaniento illis erogavit ac ſubire 


« & erogare compulſus fuit, unde dicit quod deterioratus eſt & 
&« damnum habet ad valentiam quingentarum librarum et inde 
« producit ſectam, &c.” The defendant pleaded the general 
Hue Not guilty, and there was a verdict for the plaintiff. + It 


was moved in arreſt of judgment, that the plaintiff (when he 


was defendant below) ought to have pleaded to the juriſdiction 


Hob. 105. 
Cro. Jac. 667. 
Cro. El. 628, 
636. 

Stat. 3 Ed. 1. 


1 Sand. 221. 
Sid. 463. 

4 Rep. 14. b. 
1 Vent. 369. 


of the Sheriff's court, and if the plea had been refuſed, then a 
prohibition would have been granted; the court inclined to that 
opinion, and judgment was ſtayed till the plaintiff ſhould move 
it again; and afterwards the plaintiff moved for judgment, and 
the caſes in the * margin were cited to maintain the action, but 


the court was not ſatisfied with the action. There does not 
appear {ge entred upon the roll; in Shower 254. S. C. 


Holt C. J. ſaid the point was fit to be conſidered by all the 


judges; and in 12 Mod. 4. S. C. Holt C. J. ſaid that of late 
it is held that caſe will not lie for proſecution in an inferior court 


where the court has not juriſdiction; that the firſt caſe in point 
was at Huntingdon aſſizes, and referred to the C. B. and there 
adjudged that for ſuing one without any cauſe of action at all 
no action lies, unleſs it appears to be with a malicious and vex- 
atious deſign ; eight of the judges ſeemed to think the action 
would not lie. | „„ 


It was anſwered by the- counſel for the plaintiff, that it ap- 
pears by the judge's report, in this caſe at bar, the time, place 
and every circumſtance attending the arreſt at Briigtvater, that 


0 


— 
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for falſe impriſonment certainly will not lie. 'Gwinne v. Pool 
& al, 2:Lutw. 935, 1571, 1572. And that an action will 
lie for ſuing in an inferior court without any cauſe of action 
within the juriſdiction was held good, was cited, 2 Shower 
328. Hudſon and Cale. 1 


In reply to the caſe of Hudſen and Cooke, was cited what Sir 


n Powel (aid in his learned argument in the caſe of Gwwinne 
v. Pole, 2 Lutao. 1571, 2. in regard to the caſe of Hudſor 
and Cooke, “. 1 was preſent (ſays he) when the caſe of Hudfen 
« and Coole was adjudged, it was an action upon the caſe 
« brought againſt the defendant for commencing an action 
« in an inferior court where the cauſe of action aroſe out of 
« the juriſdiction of that court; Not guilty was pleaded, and 
« a verdict, for the plaintiff ; and an exception was taken in 
« arreſt of judgment, for that it was not ſhewn that the defen- 
« dant knew that the place where the action aroſe was out of 
« the jurifdiction. But it was held by Jer ys, Floll;away and 
« TWalcet, that it was aided by the yerdict ; Miißeus, juſtice, 


« thought it ſtrange that the gi? of the action ſhould be aided 
« by the verdiQ”; therefore the defendants counſel inſiſted 
this caſe pf Hudſin and Cooke is not law, 


7 *% 


* 


Lord, Camden : Baron Powell in his argument of Gvinne 
and Pele has ſtated the learning of caſes of this kind, but hath 
not laid down any preciſe rule of law ; this is a nice caſe and 
is to be looked iuto with preciſion. There are no caſes in the 
old books of actious for ſuing where the plaintiff had no cauſ- 

of ackion; but of late years when a man is malicio1j]y lie ld to 
bail where nothing is owing, or when he is malicizy/'y arreſtetl 
for a great deal more than is due, this action has been held to 
lic, becauſe the colts in the cauſe are not a ſuſſicicut ſatisfaction 
for impriſoning a man unjuſtly, and putting him to the dit 
culty of getting bail for a larger ſum than is due; whenever 
this kind of action is brought, the particular gravanen mult. 
be alledged in the declaration, and it mult be laid that it was 
done maliciouſly, and with an intent ts injure and oppreſs ; the 

ap- fact of the evidence in the preſent caſe is, that the defendant 
ace at Bridgewater ſaid, * I know I can catch you Fere, theugh I could 


| 1 tlilunk 


% 


it Vol III. | 


« being of a contrary opinion; I conſeſs (ſays he) that I then 


nat * nt at Taunton; but this doth not prove that he might not 
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think that the. action ould lie. at 8 ; and it ſeems 
to me that he did not know to the contrary when he levied his 
plaint, becaufe as ſoon as his attorney informed him that it 
would not lie there, he difcontinued his ſuit ; I think the de. 
claration is ill, bechulez it is not alledged in the declaration, that 
the deſendant knew that the place where the cauſe of action 
aroſe was out of the juriſdiction of the borough court of Bridg- 
water, and that the caſe proved at the aſſizes is different from 
the caſe ſtated in he. declaration; and if it be ſo, v we c ought to 
grant a new trial. f 


Cui ive, Juſtice: This is FE feſt aQion of 1 kind 1 have ever 
ſecn brought for ſuing 1 in an inferior court which has not juriſ. 
dickion, and I am inclined to think the declaration will not 
ſupport the evidence. 


Bathurſt, Juſtice: This is a motion for a new trial, as — 
a. verdict againſt evidence; I cannot help agreeing "with the 
judge who tried this cauſe, that the arreſl at Bridgewater was 
malicicuſly done; it then comes to this queſtion, whether an 
aQtion upon the caſe will not lie for ſuing in an inferior court 
which has not juriſdiction, with the circumſtances of malice, 
which manifeſily appear; and I am very clear that jt will lie, 
but think this declaration is not rightly drawn, it ought to have 
alledged that the deſcendant knew that the cauſe of action did 
not ariſe within the juriſdiction of the court at Bridgewater, and 
then it would have been right enough. But the court can ſee 
in this cafe that juſtice and equity are with the plaintiff, and 
they never will grant new trials, where the verdict is on the 
honeſt fide of the cauſe; the caſe of Smith v. Page, 2 Sali. 
644. is a very ſtrong caſe to this purpoſe : In ejectment, the 
plaintiff was a mortgagee and claimed by ſurrender, whereas 
the land was not copyhold, and the defendant claimed only by 
a voluntary conveyance, the verdict was for the plaintiff; and 
the court of B. R. would not ſet it aſide, and grant a new trial 
againſt the honeſty of the cauſe ; fo in the preſent caſe, I think 
the honeſty of the cauſe is with the plaintiff, and therefore [ 
am for ſupporting the verdict if poſſible, When a defendant 
has got a verdict in a hard action, the court will not grant a 
new trial, and in many caſes, as in qui tams, no new trial is 
ever granted, where the defendant has got a verdict. 


Gould, Juſtice": : I am of the ſame opinion with my Brother 
Bathurſt, as to the malice in the defendant, and the juſtice of 
the plaintiff's cauſe, and think the defendant was conſcious that 
he had no right to arreſt the plaintiff at Bridgewater ; and the 
court will be aftute to ſupport this verdict as they ſee it is on 
the ſide of juſtice, and will not grant a new trial. I am in- 
clined to think this declaration is well enough, for it is alledg- 


ed, # hat the d. 1 as malicizuſly, without any probable cauſc, 
ot 


— 


DD 
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af the ſaid 6. berough pen the plaintiff to be arrefted ; when in 
truth and. in fea the tlefendant had not at the time of the levy- 
ing the plaint, or of the arreſt and . impriſonment, ny fi or 


probable can fe of action, for which he ought to have been arreſted 


and impriſoned ; I think this is a ſubſtantial diſcloſure and al- 
legation of his cauſe of aCtion, and wag ſufficient notice to the 
defendant to come with proof and ſhew at the trial that he had 

a cauſe of action ariſing within the juriſdiction of the court at 
33 and that the plaintiff in his declaration was not 


obliged to aver, that the defendant knew that his cauſe of action 
did not ariſe within the juriſdiction of that court, for this is 


matter of evidence, which no man is obliged to ſet out in h 


pleadings. As at preſent adviſed, I think this declaration is 


fubſtantially good; but ſuppoſing it is not, yer in ſuch a caſe as 


this we ouphr not to grant a new trial. The court being divid- 


ed, took time to conſider; and afterwards, i in this ſame term, 
Lerd Camden and Mr. Juſtice Ci ve agreed in opinion with Mr. 
bow Bas har, and Mr. SLING Gould to refuſe a new trial. 


Lord Camden - I think, upon furthes confi dehirion, e as 
the juſtice and equity of the cauſe is on the fide of the verdict, 
we ought not to grant a new trial; I ſhall always be willing 


to grant a new trial, where the equity and juſtice of the caſe 


is with him who prays it, if the law and circumſtances of the 
caſe will permit; and ſhall be as willing to refuſe a new trial, 
where I am warranted to do fo by. precedents. The'pranting 
new trials began within time of memory, and I will not extend 


the practice of granting them further than precedents have 


already gone. This is un action for bringing a ſuit at law; 
and courts will be cantious how they — men from . 
ing; ; where a party has been maliciouſly ſued and held to bail, 
Malice, and that it was witaout any probauble cauſe, mult. be al- 
ledged and proved, Upon more mature conſideration, we are 


all now of opinion, that if you hold a man to bail in an inferior 


court when you know it hath not juriſdiction, and 2% ma- 
lice, an action upon the caſe will te. And that if the plaintiſt 
had averred, that the defendant knew that his cauſe of action 
did not ariſe within the juriſdiction of the court of Bridgewater, 
we are all clear of opinion the declaration would have been 
good; that fing/e averment, together with malice, would have been 
ſufficient without any other. The plaintit? and defendant 


lived in the ſame town of Taunton a quarter of a year together, 


and the defendant to whom he was indebted all that time, 
never ſued him there (though it is not pretended but the plain- 


tiff always appeared publickly), but the defendant follows him 
to Bridgewater and abuſes him there publicly, and arreſts him in 


the fair at his ſtall, when the defendant muit know that the 
court there had no juriſdiction; z we are forced to ſay the verdict 


13 A to the juſtice of the caſe, and on a motion for a 


ew trial we are deſired to grant it for a fault in the declara- 
: 2 ; tion 
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What is or is 
not a promiſe 
within the ſta- 


tute of frauds 
and perjurics, 


by | 
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tion ict the juſtice of the caſe ; but if! had only the cafe 

of Deerly v. The Dutcheſs of Mazarine, 2 Salk 646. to warrant 
me (though the jury were liable to an attaint in that caſe), ! 
would not grant a new trial in the preſent aq So a new [trial 
was refuſed by the whole. c court. 


ö 


+ - o 


1 Williams ae Leaper. 0 0 B, 


Fre T. ror was indebted to the plaintiff Williams in 45 1 
for three quarters of a year's rent for a meſſuage which 
he held of him; and Taylor becoming inſolvent, made a bill 
of ſale to the defendant Leaper of all his goods in the ſaid 


meſſuage in truſt, to he {old for the uſe. of. his creditors. 


While the defendant was in poſſeſſion of the goods upon the 
premiſes, the plaintiſf (the landlord) came there to diſtrain for 
his rent, whereupon the defendant, in conſideration that the 


- plaintiff would noi diſtrain, undertook and promiſed to pay the 
Plaintiff the ſaid ſum of 45/1. and upon that promiſe this action 


is brought againſt the defendant for non-payment of the money, 
and was tried before Lord Mansfeld, at Guildhall, London ; 
verdict for the plaintiff, ſubject to the opinion of the court ; 
whether this promiſe (not being in writing) was within the ſta- 
tute of frauds and perjuries, as being a promiſe to pay the debt 
of another perſon. This point was debated by Mr. M. for 
the plaintiff, and Sir Fletcher Norton and Mr. Wallace, for the de- 


fendant ; to ſhew that it was not within the ſtatute was cited 


| Read v. Naſh, Trin. 24 & 25 Geo. 2. B. R. And that it was 
within the ſtatute was cited 'F, % v. Hutchinſon, Trin. 32 & 


33 Geo. 2. C. B. ante fal. 


Curia: This is not a promiſe to pay the debt of another, the 
goods were debtor, and the defendant was in nature of a bai- 
liff for the Jandlord, and if the defendant, had ſold the goods 
and received money for them, an action for mgney had and 
received for the plaintiff's uſe, would have laid in this cafe by 
all the juſtices, except 4 Von, who thought if the goods had not 
ſold for ſo much money as the plaiutiff's rent, he would have 
been liable for no more than what they fold for; but per Yates, 
Juſtice, the defendant's promiſe is an admiſſion that the goods 
were ſuſſicient to ſatisſy the plaintiff's demand, and it was a new | 
contract, upon a good conſideration; the defendant had. an 
intereſt, and the plaintiff gave up his right to diltrain.,, Judg- 
ment for the. ik r tol am curiam. | 
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. N ation of, afſump/it upon a wager of 14 guineas to 8 Horſe-race is 


guineas by the plaintiff, with the defendant, upon two gaming within 


races to be run by two horſes called Elephant and Granby, that 
Elephant would win one of the rac 5 viz. that if Elephant won 
one of the races, defendant promiſE@ to pay plaintiff 8 guineas, 
and in conſideration thereof if Elephant won neither of the 
races, plaintiff promiſed to pay the defendant 8 guineas; the 
event was, that Elephant won one race, ſo the defendant loſt 
the wager ; aſter. verdict... was. moved in arreſt of judgment, 
that the - conſideration of laying 14 guineas to 8 guineas in this 
caſe is nudum pactum, becauſe the laying above 10 pounds upon 
a horſe-race is a bet within the ſtatutes againſt gaming; If the 
ſtatutes of 16 Car. 2. c. 7. and the flat. 9g Ann. c. 14. be taken 
together; ſo that: the plaintiff eould· not poſſibly loſe the 14 gui- 
neas, and therefore ought not be allowed to win the 8 guineas 
of the defendant; and of, that opinion was the whole court, 
and the judgment. in this caſe was arreſted; and the court ſaid 
they ought to extend the ſtat; of 9 Ann. Yo prevent exceſſive 
betting upon all parts as well as games, and that although horſe- 
racing is not mentioned in that ſtatute, yet it is within the ge- 
neral words ether game or games, as in the caſe of : Goodburn v5 
Mar 
36. 4 


Lovit.,aud. Ten, 3 G. * GB. f * li 1 
| | Alcinbrook verſus Han. C. Br.. 


| A err 108 0 on a YO t, for money paid ws the. \plain- 


ſtat. 9 Ann. 


Sta. 1150. See Lynell and Longbottom ante 1 


Money loſt by 


tiff for the defendant at his inſtance and requeſt. The the defendant 


caſe. was this, viz. The defendant- having loſt a ſum of mo- 
ney above ten pounds, upon a bet at a horſe-race, requelted 
the plaintiff. to pay it for him, which he did ; the defendant 
objected that this cron; being loſt at gaming, an recoverable 
back again by the fat. g Ani. c. 16, this action would not lie; 
but the court held this was not a caſe within the ſtatute, for 
there is not the word èntract, as in the ſtatute of uſury 3 Stra. 
1249. ſo the court here held this was not a caſe within the 


fat. 8 Ann. and gave * for the . 


* Gy 1 | Triatty 


on a bet upon a 


horſe- race, and 
paid by plaintiff 
at his requeſt, 
an action lies for 
it. 


malicious proſe- 
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. Ache upon the: caſe, wherein the plaintiff devieres; 


that whereas ſhe is an honeſt ſubject, and never was 
cution on an in- guilty of keeping abawdy-houlſe,' et the:defendant well know- 
dictment, ing this, fal/ly and malicionfly, without any probable cauſe, on the 
13th of Ari, 1565, at Benſen, in the county of Oxford; elvirg- 

ed and accuſed her of being known to keep a lewd and diſor- 

derly houfe; and of permitting ſeveral young gentlemen from 

Oxford frequently to reſort to her houſe at late and unſeaſona- 

ble hours, and letting them ſtay with her all night, and of be- 

having in a riotous and indecent manner at Benſin, and of be- 

ing a public nuiſance to the inhabitants thereof, and then and 

there falſly and maliciouſly, without any probable cauſe, cauſed 

the plaintiff to be arreſted ſor the ſame ſuppoſed offences, and 

carried from thence to Oxford, in cuſtody, before Zhamas. Ran- 

delph, D. D. a juſtice of peace for the ſaid county, and there at 

Oxford falſiy and malicioufly, and without any probable cauſe, 

- Cauſed the plaintiff to be examined before lum, and on that oc- 

eaſion to be kept in cuſtody for five days, when in truth and in 

ſact the plaintiff never was guilty of any of the ſaid offences ; 

and the defendant afterwards at the general quarter. ſeſſions 

holden at Oxford for the ſaid county, the 16th of April, in the 

5th year of the King, before 7. beaphilu is Leigh, D. D. and others, 

juſtices of peace of the ſaid county, falſly and maliciqu/ly, ⁊uilh- 

out any probable cauſe, indicted the plaintiff, for that ſhe, on the 

. 1ſt of May, in the 4th year of the King, and on divers days 

between that day and the day of preferring the indicment at 

Henſon, did keep and maintain a common ill governed dil. 

orderly houſe, and in her houſe for lucre and gain permitted 

drinking and whering, to the common nuiſance of the public, and 

_ azaiuſt the peace, c. and the defendant maliciouſly, &'c. pro- 

ſecutcd the indictment until the plaintiff, at the quarter-ſeiions 

h Id a Oxferd the 23d of Fuly, in the 5th year of the King, was 

tl ercof by a jury of the ſaid county lawfully acquitted, on ac- 

count of nich indictment and premiſſes, the plaintiff has been 

much 


g. by which the King grants to the univerſity the conuſance of the univerſity of 
with an excluſive clauſe that no juſtice (and particularly men- 


charter and privileges are confirmed by an act of parliament of 


reſide upon his living at Benſon ; like the caſe of an attorney. 
after he has left off practiſing, and no longer attends ithis court, 
he ſhall not be entitled to privilege, notwithſtanding his name 


there, and ſometimes upon a college curacy at Benſon. 


part of Eugland; but ſurely it could never intend tliar ſchblars 


members of the univerſity, in conſiderationof their bsing v dent 
there, and the privilege extends from the higheſt» member to 
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much dzmnified and obliged to pay large ſums of money, to 1766. 


the plafktiff's damage of 10 
n Feng: 8 f 5 1 1 


N J. E. £2. 1. FFC 1722 D e | | 

= Every} 2 p * 83 ; Loo. 
The univerſity of Oxford come and claim eonuſance; ſetting 8 j 

3 N es e ee „ ef en m of conu- 
forth the privileges of the unirerſity, under a charter of 14 H. eee, Ae on 
all cauſes, where either plantiff or defendant is a member there- Oxford, the par- 


of, though the caufe of action ariſe in any part of the kingdom, . 


8. a | ; Os ing reſident at 
tions the judges of this court) ſhall preſume to intermeddle in Oxford. 


any caſe ariſing within the juriſdiction of the univerſity, which 


13 Eliza. The defendant makes an affidavit, and ſwears he is, 
and for 21 years paſt, has been, a member and ſtudent of the 
college of Chriſt church, that he is now reſident there; where- 
upon the court made a rule for the plaintiff to ſhew. cauſe why 
the claim of conufance ſhould not be allowed; © (oo hn 


E * 


- 4 
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tiff, which ſwears that the defendant generally reſides, and is 
obliged to reſide at Benſon, where he has a college living, and 
though his name remains upon the/books of the college, and he 
is {till a member thereof, yet he has no room or chamber there 
to reſide in; thereupon it was inſiſted for the plaintiff, that 
conuſance of pleas ought not to be allowed to the univerſity 
for two reaſons.” 1ſt; Becauſe the cauſe of action aroſe ar 
Benſon, out of the univerſity z 2dly, That the defendant had nv 
right to the privilege of the univerſity, he having ceaſed to reſide 
there as a ſtudent and member thereof, and being obliged to 


Upon ſewing cauſe, an aſſidavit was produced by the plain- 


remains upon the roll of attornie e. 
In anſwer, it was ſaid for the defendant, that the plaintiff was 
indicted at Oxford for keeping a bad-houſe at Benſon, and there- 
fore the cauſe of action aroſe at Oxford; but however that was, 
the privilege: extends all over the kingdom; and, 2dly, he is 
ſworn to be a member of the univerſity, and ſometimes reits 


1 * 
10 i Nana S611 n 90) 08 
Lord Camden: The charter extends to actions ariſing in any 


as plaintiffs ſhould have the privilege of ſuing in the uni cerſity 
in cauſes of action ariſing in any part of England; bur: when 
they are defendants, this privilege extends all oer England. 
The charter was granted and confirmed by parliament te the 


the 
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the loweſt ſerrant there reſiding. . The, ſuperior courteiepulicuc 
this privilege very ſtrictly, therefore it ought to be male to ap- 


pear clearly to the court that the defendant is a ſcholar reſiding. 
Great numbers of perſons remain on the books long aſter they 
hive left the univerſity, on purpoſe to vote for members, c. 


many who are fellows of colleges never go thither at all; I myſelf 
was one a long time, and never went there at all; it would 
de ſtrange if this court would allow conuſance in cafes where 
ſuch perſons are defendants; it is therefore, abſolutely: neceſ- 
ſary that reſidence ſhould. be proved to the court 3 the claim 
under the ſeal of the univerſity ſays not one word of the reſi - 


dence of this defendant, and ſo we can ſee why the courts 
have required affidavits of the reſidence; yet if the Chancel. 
lor ſhould certify falfly that a perſon is reſident who is not, there 
is no doubt but an action upon the caſe would lie againſt him, 
and therefore the Chancellors do not chooſe to certify reſidence; 
and J am inclined to think the Chancellor knew that this de- 
fendant was not reſident, and fo did not certify that matter; 
Long's afhdavit is a ſubterfuge under the word rſelence, which 
is indefinite z if a man reſides for one night, and ſwears he 
was reſident, he could not be convicted of perjury ; it is cer- 
tain he is curate of Benſen, and has a family there, and fre- 


ther. Gi» L © 


_ quently-reſides at Oxford, but he. does not ſay how long toge- 


CY 
1 +. 
4 4 4 


? 


In fimllar cafes, as that of an attorney leaving off to practiſe, 


though his name remains on the roll, he is no.longerantitled to 
the privilege of the court; 1 am of opinion that conuſance 
ought not to be allowed. 6 Eid 
pin 4s een, 5; | 

Clive, Juſtice : I am of the ſame opinion; the caſe of an at- 
torney's privilege is fimilar.td this. I think there needs no afh- 
davit of the reſidence; hut that the Chancellor ought to certify 
reſidence, or the conuſance Qught not to be allowed; however jt 


3 * 4 


but upon bis curacy at Benjon, 1 


appears to the court that the defendant is not reſident at Oxferd, 


_ Bathurſt, Juſtice 1 If we were to ſay that every member 
Iwhoſe name is in the books of the univerſity was intitled to this 


pr ilege, it would be very inconvenient; reſidence of the party 
ought to appear upon record, and muſt be entered before 
it can be allowed; the univerſity of Cambridge claimed conu- 


fance, and produced the certificate of the Chancellor, that the 
parties were of the univerſity. And upon the rule to thew 


cauſe it was objected that the claim ought to be entered on the 


rall, and an affidavit to verify the certiſicate ſhould be produc- 
ed ; and of that opinion was the court, and. diſcharged the 


rule. Paternofler v. Graham, 2 Stran. 810. and in the caſe 


of HKenrict and Kinaſlon F. R. the claim was entered on record. 
Ihe ciaim of conuſance 57 tantamount to a. plea in , 
3 . EEE. N V 


"he nga, = 


vit; fat. 4 Ann. this ſeems to be the reaſon why Aafhdavits nu 
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3 bs; . 
of: the ſuit, here, the truth whereof muſt be verified, by aſſida · 1766. 


were ſirſt introduced, and required in theſe motions for allow- Harrs 
ing conuſance, An aſhdavit therefore ſeems neceſſary as well 5. 


as the Chancellor's certificate of reſidence, and we cannot allow Lone,” 


* 


this claim of conuſance, before, it appears to us upon record 

that the party is reſident in the univerſity. | oh 

wy * 7 : Co 3 ; {4 4:3 WIGF AG: * 3 : . 
Gzuld, Juſtice: Jam of the ſame opinion; where the ſug- 

geſtion for a prohibition is defective, you cannot have a pro- 
$f 44S 2-3 Wh als 4443+ as . | 

Eo tr A Fats. © ; CO, OT ð ˙ 1 

Claim of conufance diſallowed per totam curiam. 
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RESPASS, for taking and impounding the plaintiff's cat- Treſpaſs for im- 

1. ue, and keeping them in the pound fo cloſely confined pounding cat- 
together, that by reaſon thereof one of the beaſts died ; the de- de- and Leepug 


Wy - them fo cloſe 
fendant firſt pleads the general iſſue to the whole, declaration, that one died. 


and thereupon iſſue is joined 5 and, 2dly, a juſtification. under Juſtification for 


the corporation of London that he took the cattle damage feuſant, e ee 
and put them into the pound, as it was lawful for him to doz best is only 
the plaintiff replies de injuria ſua propria, and thereupon iſſue is gravamen, and 
joined; the jury gave a verdict, for the plaintiff upon the ge- need not be an- 
neral iſſue, and the value af his beaſts that died in damages; _ in tref- 
goon the other iſſue on the juſtification they found for the de- 4 

endant. _ Eg or ns Ol | 


* 5 291711 8 C1! * 
1 [ 


And now it was moved that judgment might be entered for 
the defendant, becauſe the jury have found for him upon the 
juſtification, which covers the whole treſpaſs in the declaration 
and the beaſts dying after being put into the-poand is only 
gravamen, and does not make the defendant a treſpaſſer ab ini- 
tio; if the plaintiff can have any action for the loſs of his beaſts 


it muſt be caſe, and not 176%; the difference between treſpaſs ] 


and caſe is, that in tre/oaſs the plaintiſf complains of an imme- 

diate A aud. in ca/e, of a wrong that is the conſeguence o 

2 A 7 Per Horteſcue, J ultice, and by Raymond, Juſtice, he differ 
hat diſtinction is perfectly right.) And by the Chief Fuftice, | 


- 


not q ; etween caſe 
We muſt keep up the boundaries of actions, otherwite, we ſhall and treſpaſs. ; 


introduce the utmoſt confuſon ; if the act, in the Gritinitance, *' * © 
be unlawſul, reſpaſs will lie; but if the act is prima fatie lawful, 
(as it was in the caſe at bar) and the prejudice to another is not 
immediate hut conſequential, it muſt be an action upon the caſe; 
and this is the diſtinction. 1 Stran. 635. Reynolds v. Clarke; 2 
Ld, Raym, 1492+ S. C. 8 Mod. 273. S. C. that the per guad the 
cattle died, aſter impounding in treſpaſs, is only aggravatian. 
Vent. 54. The ouly act done by the defendant in this caſe was 
the taking and impounding the cattle in the common pound, for 


doing 
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1766 doing damage; this the law gave him authority to do, and he 


did noother act whatever, and he cannot be charged in treſpaſs 
arts for the death of the beaſt, which was a conſequence, and not an 
1 immediate malfeaſance by the defendant; no man can be a 


treſpaſſer for a nonfeuſance; the law gave the fix carpenters au- 
thority to go into the tavern, but the ot paying for the wine 
did not make them treſpafiers a6 initis; 8 

have his action of debt for the wine. 8. Rep 146, 147. Treſ- 
paſs will not lie for taking an exceſlive diſtreſs, becauſe the en- 
try at firſt is lawful, the remedy in that caſe is by the ſtat. of 
Marlbridge, 2 Stran. 85 11. 3 Lev. 48. ſo that it is not every 
abuſe of a diſtreſs that makes a man a treſpaſſer ab initis. 


For the 8 it was ſaid, that the juſtiſication gives no 


anſwer to the putting the cuttle ſo cloſely together, whereby one 
died, and therefore the plaintiff ought to have judgment upon 
the iſſue ſound for him on the Not guilty ; that it was a mif- 
feaſance in the firſt inſtance, and made the defendant a treſ- 
paſſer ab initio, Sed non altoeatur, oO ; 


+3 


Curia: The juſtification is an anſwer to the whole treſpaſs in 
the declaration, which is only the taking and impounding ; all 
the reſt, as the dying of the beaſt, is only aggravation, if the 


plainti:F would have inſiſted that the defendant had abuſed the 


diſtreſs, he ought to have replied that after the ſaid diſtreſs the 

defendant abuſed it /o and fo, and have concluded with an aver- 
ment, and this would not have been a departure, becauſe he 
who abuſes a diſtreſs is a trefpaſſer ab iuitio, according to the 
caſe of Gargrm . emp, 1 Salk. 221. and Bagſhaw v. Ga- 


ward, Yelb. 96, 97. Judgment for the deferidant per totam cu- 


iam. 1 
Barwis ver/us Keppel, Eſq; C. B. 
r CTION upon the caſe, wherein the plaintiff declares, 
ing a ſerj cant of that the defendant at the time, c. was an officer, 


the 2 1. viZ. The ſecond major in the firſt regiment of guards, and as 
eee, ß ſuch, in the abſence of all the ſuperior officers of the ſaid re- 
does not lie at giment, had the command, government, ordering and direction 
common law, it of all the inferior officers and ſoldiers of the ſecond battalion of 
being out ol the the ſaid regiment z and the plaintiff was then and there an in- 
King's domini- ; | ; 11 
__ ferior officer called a ſerjeant, and doing duty in the capacity 
| of a ſerjeant in the ſaid ſecond battalion, and always, during his 
continuance in the ſame office and ſervice of a ſerjeant, de- 
meaned himſelf with great prudence, propriety, honeſty and 
obedience, as well towards his ſuperior officers of the. ſaid bat- 
talion, as alſo to the inferiors of the ſaid battalion, and by means 
thereof had deſervedly acquired the good opinion, credit and 
elleem as well of all the officers and ſoldiers in the ſaid _ 
; OE RET Ta jon; 
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lion, as alſo. of all other perſons to whom he was known, and 1766. 
did lawfully and honeſtly acquire great gains, profits and x 

emoluments by his ſaid office, to his comfortable ſupport z yet Bai 
the defendant, well knowing the premiſſes, but conitriving aud 
malicioufly intending to huit and injure the plaintiff, and to tuin 
him .in his character and fortune, and to eprive him of the 
ood opinzon, credit and eſteem as well of the . officers and 
ſoldiers, in and of che ſaid battalion, as of the ſaid other 
perſons to whom he was known, and to deprive him of 
the profits, emoluments and advantages ariſing . to him 
from his office, and ſtation aforeſaid, on, the 28th day of 
September, 1761, wrongfully; unlawfully and malicicnſly, "and 
without any reaſonable ground cr, gange whatſoever, under the falſe, 
ſcandalous and malicious pretenct that the plaintiff had before 
that timè behaved himſelf improperly in his ſaid office and 
| ſtation, and had been guilty of a breach of orders in the exer- 
ciſe thereof, and that the defendant might therefore ſuſpend 
and remove him, from his ſaid office and ſtation, the defendant 
did then and there ſuſpend and remove, and cauſe the plaintiff 
to be ſuſpended. and removed, from his ſaid office and ſtation 
of a ſerjeant, and reduced him, and cauſed him to be reduced, 
to the poſt and Ration of a common ſoldier in the ſaid battalion, | 
and. pen, and maliciouſly. kept and continued him, and . 

cauſed hi 


Krrret. 


im to be kept and continued ſo ſuſpended and removed 
and reduced as aforeſaid for a long time, to with from therice 
until the ſaing out of the original writ of tHe plaintif ; by 
means whereof the plaintif hath during all that time unlawfdl- 
ly and injuriouſly, and under the falſe and malicious intent 
aforeſaid, been hindred and prevented from exerciſing his ſaid 
oftice of a ſeijeant, and his pay thereof, and has been deprived 
of great gains, proſits and emoluments, which otherwife would 
have accrued and ariſen to him therefrom, and is greatly lefſen- 


* 


ed in tlie good opinion, credit and. eſteem of all the officers and 


* 6 = N * 1 ? - „ 12 a | Y . wh SC. ir; * 4 l 

ſoldiers in the ſaid battalion, and of the ſaid other petfons to 
4 "3 U i ol ; z 144 F „ 63+ s # {1 4 { 1 * e 

whom he was known, to the plaintiff's damage of, 1eg<7. 


ä *. 4 44 #43 9941 9 d 3 


| 
; at the Hiding aſter Hilary term 1 FP? at Weſimin ter, by a. ſpe- 
2 . of tu* 7 | + "» . 1 4 +2 144 . | 
cial jury, before the Lord Chief 0 ice, when verdict was 
* e , Dy. a7 21 it 
found for the plaintiff, damages 70!. coſts 40s. ſubject to tlie 
: opiuion of the court upon the following cale, vis. 
W 5 a : N 8 6 2 on = 444 > STIL DiLFIi 4k kf 5111 11 
1 That in the year 1760, the plaintiff being one of The fer- Caſc > Pn 
a jeauts of the fecond battalion; of the fErit regiment of foot- e 
guards, and the defendant the ſecond major of rhe ſaid bat; . * 
x lion, that battalion was ordered to Germany in the ſetvice of 9 
4 his Majeſty againſt his enemies then at war with'this kingdom, * 
; and remained abroad in Geanany till the end of me war. * 
- | ; A . 1 N. 
g b 1 et oa - ** 1 4 
1 ys N 85 | eee ; 
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That this regiment conſiſted of three battalions, wherecf 


ord Livonter was the colonel and commanding officer ; that 


the firſt, and third battalion remained in England, às did alſo 
the ſaid colonel Lord Liganer, the, lieutenant colonel, and the 


firſt major of the ſecond battalion ; and the defendant being 


the ſecond major, was, during the abſence of his ſuperior ofli- 
cers, the then commanding officer of the ſaid ſecond battalion 
in Germany for the time being in the army, under his Majeſty's 
commander in chief, his Serene Highneſs Prilice Ferdoiand 


That in September 1761, the army being in hourly expecda- 


tion of a battle, the advanced guard of the eriemy being within 


a ſmall diſtance of the E-g/i/b army, a certain order was given 
by the ſaid Prince Ferdinand, that all deſerters from the ene. 
my ſhould be immediately ſent to the head quarters, without 
being detained one momente Et 


FT 


That the plaintiff had full notice of ſuch order, and that 


VCC 0 al 
after ſuch notice of the {1d order, viz. on the day of 


September, 1761, and while the armies were in ſuch expectati- 
en of au engagement, three French deſerters came and ſurren- 
dered themſelves to the plaintiff, then being the ſerjeant com- 
manding the quarter-guard, who, notwithſtanding ſuch order of 
his Screne aur as aforeſaid, detained the ſaid deſerters 


zout bringing, or attempting to bring them, or 
either of them, to the head quarters, or even making a report of 
ſuch deſerters to the defendant, the then commanding officer 
of, the battalion. 9 fe. 5 

That the plaintiff being a ſerjeant as aforeſaid, and as ſuch, 
a non · commiſſioned oſſicer of the ſaid regiment, on the 28th 
of September, 1761, was duly tried by a regimental court mar- 


tial for the ſaid offence, which found the defendant guilty of 


the ſaid charge, and by their ſentence ordered him to be ſuſ- 
pended ace Apr RE of ſerjeant for the ſpace of one month, 


} 


and to do the duty and receive the payof a private ſoldier during 


mar Ss... 
That by the articles of war, no ſentence of ſuch court mar- 
tial is to be executed till the commanding officer (not being a 
member of the court martial) ſhall have confirmed the ſame ; 
that the defendant then being the commanding officer, and no 


member of the court martial, did not confirm the ſentence ot 


the court, but, on the contrary, thinking the ſentence of the 
court martial not a ſufficient puniſhment for an offence of ſo 
dangerous a conſequence, and while the army ſo remained in 
expectation of a battle, made an order in writing under his 
hand, ſubſcribed at the foot of the ſaid ſentence, viz. © But 


as Serjgapt Barris could not be ignorant of the Duke's order 


& concerning deſerters, and Colonel Keppe! thinking his ne- 


* plect 
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i glect might, have been attended with the utmoſt bad con- 


« ſequences, orders that he be broke, and that Corporal Bilhw 
« be appointed ſerjeant in his room.” 


That the defendant being ſuch commanding officer of the 
ſaid battalion, his ſaid orders were executed, and the plaintiff 
was accordingly removed totally from his oflice of ſerjeant, and 


reduced to. the ſtation and pay of a private ſoldier, and was 


thereby forced and did perform the duty and receive the pay of 
a private ſoldier in the ſaid battalion in Germany, and after- 
wards in this kingdom, until the time of the trial of this iſſue. 


That by articles of war, non-commilſioned officers may be 


diſcharged as priyate ſoldiers, either by order of the colonel of 
the regiment, or by the ſentence of a regimental court mar- 
tial; that it is generally and univerſally underſtood in the army, 


that the whole power of the colonel devolves, in his abſence, 


on the commanding officer for the time being, and tliat in fact 
ſuch commanding officer ranks as colonel, and always aCts as 
ſuch. That by the conſtant cuſtom and practice of the army, 
the commanding offcer for the time being hath always made 


ſerjeants, and broke or reduced them in the ſame manner as 


the colonel himſelf might have done if actually preſent ; that 
the defendant continued in the ſaid regiment till the 3d of 


January, 1762, before which time he was appointed to com- 


mand an expedition to the Havanmab, and never returned to 
the ſaid regiment ;. that the plaintiff continued in Germany tilt 
—— at which time he came to England; that the plaintiff 
never complained to any ſuperior oſlicer during the time the 
defendont remained in Germany, or during the time the plain- 
tiff remained with the army in Germany, nor after his return to 
England, | 8 5 ? 1 

The queſt ion ſubmitted to the court is, whether under the 
particular circumſtances of this caſe the plaintiff is intitled to 


recover in this action? 


It was objected for the defendant, that this is in the nature 


of an action for a malicious proſecution; and unleſs malice 


appears upon the ſtate of the caſc the plaintiff cannot recover; 
the defendant being the commanding officer, had power to re- 
move the plaintiff (as he did, ) who it appears had diſobeyed the 
orders of the commander in chief, and the leaſt malice does 
not appear in the caſe; fhiſiy and malice are the ground and 
foundation of actions ct this kind. 1 Leon. 107. and 1 Lev. 
119. action upon the caſe for making a falſe aſſidavit againſt 


the plaintiff, touching a malfeaſance in his oſſice, and getting 


him turned out of it thereby ; the falſchood was an evidence of 


the malice, which was the ground of that action. A condem- 
uation ct goods, for not entring them and paying duty by 
1 f a | ſub- 
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ſub commiſſioners, was reverſed by commiſſioners of appeal in 
Irelond an aCtion for a malicious proſecution does not lie 
againſt the informer, for the r e of the ſub-commiſſio. 


ners ſhews there was a foundation for the information and 
proſecution. Reynolds v. Kennedy, Mich. 22 Ges. 2. B. R. upon 
error from Ireland; ſo in the preſent caſe the court martial'; 
ſentence ſhews that the plaintiff diſobeyed orders, and that 
there was a good foundation for the commanding officer to re. 
duce him, without having any falſchood or malice at all (againſt 
him); according t to the conſtant praQtice of the ene as ſtated 
in the caſe. 985 


y 8 14 FY 
4 274447 +4 


For the plinuif ic it was faid, that * had been tried "ak a court 
martial, who thought fulpenſien for a month a ſufficient pu- 


| nine for his offence, and therefore it was malicious in the 


defendant to reduce him abſolutely to a private man, and ma- 
lice bein Jaid ! in the een the j uy have found it to be 
abr 7 done. | 

Curia: By the aft of parliament to puniſh dating and de. 
ſertion, the King's power to make articles of war is confined to 
his own dominions; when his army is out of his dominions he 
acts by virtue of his prerogative, and without the ſtatute or 
articles of war; and therefore you cannot argue upon either of 
them, for they are both to be laid out of this caſe, and Hagrante 


bello, the common law has never interfered with the army: 


Inter arma filent leges : We think (as at preſent adviſed) we have 
no juriſdiction at all in this caſe z but if the plaintiff's coun- 
ſel think proper to ſpeak more fully to this matter, we are 
willing to hear him. But plaintiff ſeeing the opinion of the 


court againſt him, acquieſced, ne the They ror was for the 


defendant, ut audivi. 


In the vacation after this term, the Right Honourable Char: 
ler Lord Camden, Baron of Camden Place, in the county of 
Kent, Lord Chief Juſtice of the court of Common Pleas, 
Was e Lord High Chancellor of Great Britain. 
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1 THE Hibs Sir Fobn Eurdiy Wilmet, Kat. one of eee j 
the Judges of the King's Bench, was appointed in the 

Jait vacation Lord Chief Juſtice of the court of Common 

Feat and took his pack: the Er of this em. | 


eh, the younger, 122 Clifion.. C. B. 


0 | 

e T'N an action upon the caſe, the plaintiff 1 that 1 
r 1 whereas he the plaintiff, on the 28th day of Auge, 1764. feafance and 
f at the caſtle of Vorl, was owner and proprietor of a certain boat negligence may 
te or veſſel called a keel: and being ſo, he afterwards on the ſame be joined with 
ö day and year there, at the inſtance. and requeſt of the defen- Hover in the 


re dant, retained and employed him in the ſervice of the plaintiff — WO 
n- to be maſter and commander of the veſſel, and to receive and 

re take on board thereof from one Matthew ohnſon, at a place : 

he called Brough, in the county of Tort, fifty-{ix quarters of malt 

he ol the plaintiff of the value of 100“. and to carry and convey 


the ſame by water in the veſſel from thence to B! in Tor- 
Hire, and at Horbury to deliver the ſame to one Fonathan 
"Croſland for certain wages, hire or reward to be therefore paid 
by the plaintiff to the defendant as maſter of the veſſel ; and 

although the defendant afterwards, on the 29th of Auguſt, in the 
year aforeſaid, at Brough in Yort/bire, had and received from 
the ſaid Matthew Yobrſen the whole ſiſty-ſix quarters of malt of 
the plaintiff, and afterwards on the ſame day and year laſt 
aforeſaid ſet ſail and departed with the veſſel from the ſaid place 
where he the defendant had ſo received the malt from Mat- 
thew Johnſon, towards and for Horbury ; : and afterwards, on the 
21ſt of September in the year aforeſaid, arrived with the veſſel 
at Horbury, and afterwards on the ſame day and year laſt aſore- 
ſaid at Horbury, delivered to the ſaid Jonathan Creſtand a part, 
to wit, forty quarters of the ſaid malt; yet the defendant not 
regarding the duty of his employment, ſo badly, careleſsly, neg 
ligently and improvidently behaved himſelf in his faid employ- 
ment, and took ſuch little and ſuch bad care of ſixteen quarters 
of —_ reſidue of the ſaid ſifty- ſix quarters of malt ſo by him 


reelped 
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received as aforeſaid, that the defendant did not deliver the ſame 
16 quarters of malt, or any part thereof, to the faid Jonathan 
at Horbury, or elſewhere, (although often requeſted fo to do) 
but the deferidant, ari the contrary thereof, by and through his 


own meer neglect and default, and through his careleſſneſs 
and improvidence ſuffered the ſame, and every part thereof, 


while the ſame were, and continued in his poſſeſſion and cuſtody | 
for ſuch carriage, to be embezzled and wholly loſt, to wit, at 


| the caſtle of Yort aforeſaid. 


mentione 
in the ſervice of the plaintiff, to wit, on the 29th of Augyft, in 
the year aforeſaid, he the defendant, as maſter of the ſame 


And whereas the faid plaintiff,” on the ift day of . I 764, 
and from thence until the ficſt day of Oober in the ſame year, 

at the caſtle of York, was owner and proprietor, of another 
veſſel, and the defendant was during all that time maſter of the 
ſame veſſel. retained and employed as ſuch by the plaintiff, and 
in his ſervice to navigate the ſame from place to place, and to 
take care of the laſt mentioned veſſel, and of all goods delivered 


to him as ſuch maſter, or put on board the ſame for carriage 
- from place to place, for wages, hire or reward, to be therefore 
payable and paid by the plaintiff to him as ſuch maſter of the 
veſſel, to wit, at the caſtle of -York ; and whereas within the 


time aforeſaid, and while the plaintiff was owner of the laſt 
veſſel, and while the defendant was maſter thereof 


veſſel, received from the ſaid Matthew Yohnſen, by order of 


the plaintiff, at Brough aforeſaid, other fifty-ſix quarters of 


malt of the plaintiff of the value of other 100. to be carried 
and conveyed by the defendant in the laſt mentioned veſlel to 


Horbury aforefaid by water, to be there deliyered to the aid 


Jonathan Creſtand for the plaintiff; and although the defendant 


afterwards, on the 29th of Auguſt, in the faid year, had and re- 


ceived from the ſaid Matthew * oþn ion the £114 whole ffty-ſix 
quarters of other malt of the plaintiff, and on the ſame da 

and year ſet ſail and departed with the ſaid laſt mentioned rel 
fel from the ſaid place where he had ſo received the ſaid malt 
from Matthew ohnſon, towards and for Horbury, and after- 
wards, on the 211t of September, in the year aforeſaid, arrived 
with the fame veſſel. at Horbury, and afterwards on the ſame 


day and year there delivered to Jonathan Croſlund a part, to wit, 


40 quarters of the laſt mentioned malt ; vet the defendant nat 


regarding the duty of his employment, ſo badly, careleſsly, 
negligently and improvidently behaved himſelf i in hi 


is ſaid em- 
ployment, and took ſuch little and bad care of 16 quarters, re- 


fidue of the ſaid 56 quarters of malt ſo by him received as 


laſt aforeſaid, that the defendant did not ehver the ſame 16 


quarters, or any part thereof, to the ſaid Jonathan at Her bury, 
or elſewhere, although often requeſted foto do; but the fad 
defendant, on the contra, thereof, by and through bis 


own mere neglect, careleſſneſs and improvidence, ſuffercd 


| the ſame while it continued in his Poſſeſſion and cul- 


tody 
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ſtody for ſuch carriage, to be embezilled and wholly loſt, 1766. 
to wit, at the caſtle of York aforeſaid. There is another 
count in trover for ſixty quarters of malt, laid to be the pro- Diexon 
perty of the plaintiff, and converted by the defendant to Cuffron. 
is own uſe, to the plaintiff's damage of 400. The defen- | 
dant pleaded the general iſſue, and there was a general ver- 
dict for the plaintiff on all the counts in the declaration. 


And now it was moved in arrcſt of judgment, and ob- 
jected that the two firſt counts are in the nature of an ac- 
tion on the cuſtom of the realm, which is founded in con- 
tract, and therefore cannot be joined with a count in rover 
which is a fort. 2dly, That this action ought to have been 
laid upon a promiſe and undertaking, and not being ſo laid 
is ill; and to ſhew that theſe counts could not be joined, 
many old cafes were cited from Finer's Abr. title . ion, 
(joinder.) which the court over-ruled, and therefore ſhall 

not be ſet down here. | 


Lord Chief Juſtice Wilmet : This motion is after the 
merits have been tried, and a verdict found for the plaintiff, 
which the court will ſupport, it poſlible. It is objected 
that the firſt count is laid 9%, ex contractu, and cannot be 
joined with trover; ſuppoſing it was fo, yet I ſhould lay no 
great ſtreſs upon old cafes to this point at this day; but I 
think the firſt count is laid to be ex delidto of the defendant, 
and as a misfeaſance, which may undoubtedly be joined 
with Trover. The true 7% to try whether two counts can Two counts 
be joined in the ſame declaration, is to conſider and ſee wv wn mga 
whether there be the ſame judgment in «both, and not the ſame judg- 
whether they both require the ſame plea, and where: ment in both. 
ever there is the ſame judgment in both, I think they 
may well be joined. I own that in many books it is reported 
that trover, and a count againſt a common carrier cannot 
be joined, but common experience and practice is now 
the contrary; this is laid as a misfeaſance wherein there 
is the ſame judgment as in trover, and therefore I am of 
opinion the plaintiff muſt have judgment. 

Clive Juſtice : The firſt count is as plainly a tort as tro- 
ver is; ſuppoſe I truſt a ſhepherd with my ſheep, and he 
puts his ewn dog among them, which worries them, this 
would be a fort, although I contract with him for wages to 

take care of my ſheep, and he undertakes accordingly ; and 
lam of my Lord's opinion, that the true 7%, is to ſee 
whether both counts require the ſame judgment; in this 
caſe they do, and the plaintiff muſt have judgment. 


Gould Juſtice: I think trover and caſe againſt a carrier 

may be joined notwithſtanding what is ſaid in the books. 

In the caſe put of the ſhepherd, he might either be charg- 

ed upon the contract, or as a wrong-doer; and fo might. 

the defendant in the preſent caſe; I am of the ſame opinion 

for the plaintiff. | e | 8 
FART . * Chief " 
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| - 1766. - Chief Juſtice : I have a doubt whether rreſdaſe vi & ar- 


—— mis and trouver can be joined, but think they cannot, be- 
Dechoge - Cauſe they have different judgments. Judgment for the 


Crir row. plaintiff. 
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| - IRE Hilary Term. 
7 Geo. 3. 
= N Roe, on the demiſe of George Dodſon, Eſq; wverſu: 
II +} ; © Grew and others. C. B. 

19% | JP JECTMENT for lands in Middlfes tried before 

Bats ol. lord Camden at the fitting after Zafter term laſt; verdict 

38. G. for or the plaintiff upon the following caſe fubject to the opi- 

life, and after nion of the court. The caſe ſlates; that Daniel Dodſon be- 

—— of nis ing ſeiſed in fee of the lands in queſtion, by his will deviſ- 


body, and ed the ſame in theſe words, viz. I give, deviſe and be- 
dau ef the . queath unto my nephew George Grew, all my lands (nam- 


X 2 5) cc ing and deſcribing them particularly) to hold the ſame 
__  eſtate-tailin #© with their appurtenances unto him the faid George Grew, 
9. 0. « for and during the term of his natural life, and from 
5 . V and after his deceafe to the uſe of the iſue male of his 


Laa, body lawfully to be begotten, and the heirs male of the 
body of ſuch ifſne male; and for want of ſuch iſſue 
| „ „. male, then I give all and every the aforeſaid premiſes 
2 Lert Je unto my nephew George Dodſon, his heirs and aſſigns for 


.« ever.“ 


That in the deviſe to George Grew, the words © heirs 
& male of his body” were originally written, but that the word 
heirs was ſcratched out, and the word ſue inſerted in it's 
ſtead, in the ſame hand with the body of the will, but in 
different ink. 5 = EO. 
That George Dodſon, the deviſee in remainder in the wil, 

is the leſſor of the plaintiff. | 


/ That the teſtator deviſed other lands to the leſſor of the 
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Hilary Term 7 Geo. 3. : 


That George Grew and the leſſor of the plaintiff were 
the teſtator's nephews, and he deviſed the reſidue of his 


| eſtates both real and perſonal, equally between his ſaid two 


nephews. 


That George Grew had no child at the time of making the 


will; that he entered on the premiſſes in queſtion, and ſuf- 
fered a common recovery thereof, and died without iffue 
male. | 


The queſtion upon this caſe is, whether George Grew 
| took an eſtate-tail, or for life ouly, under the ſaid will? 


This caſe was argued by ſerjeant Leigh for the plaintiff, 
and ſetjeant Burland for the defendant; after time taken to 
conſider, judgment .was given for the defendant by the 
whole court the 28th of January in this term, that George 
Grew took an eſtate-tail, and that the leſſor of the plain- 


tiff was barred by the recovery. | Ry 


Lord Chief Juſtice Milmot: The teſtator had no iſſue Judgment uf 
at the time ot the will; his intention is to be followed, pro- the Court. 


vided it does not claſh with the rules of law; the ſtatute. of 
wills gives a man power. to deviſe his lands, but he cannot 


by his will create a perpetuity, nor reſtraint tenant in tail 


from ſuffering a recovery, c. &'*c. theſe being contrary to 
the rules of law. Ihe intention of the teſtator clearly was 
to give George Grew an eſtate for life only, but his intention 
alſo clearly was, that all the ſons of George Grew ſhould 
take in ſuccefſion z both theſe intentions cannot take place, 
for if the deviſee George Grew took only an eſtate for life, 


his ſons could never have taken, and although it eventually 


happened that he had no ſons, yet we muſt conſider this caſe as 


if he had had iſſue; therefore the court muſt put themſelves 


in the place of the teſtator, and determine as he would have 


done, if he had been told that both of his intentions in the 
will, by the rules of law, could not take place, and had 
been aſked which of them he deſired ſhould take effect and 
ſtand, as both could not, he certainly would have anſwer- 


ed, « that fo long as George Grew had any iſſue male, that 


e the premiſſes ſhould not go to the leſſor of the plaintiff”; 


and if we balance the two intentions, the weightieſt is, that 
all the ſons of George Grew ſhould take in ſucceſſion, and 


therefore to enable them to take, George Grew muſt be ad- 
judged to have been tenant in tail, for the teſtator's great 
Intention molt clearly was, that the lands ſhould never go 


over to the leſſor of the plaintiff in remainder, but upon a 


failure of iſſue of George Grew. 


The word iſue in a will, js either a word of purchaſe or of 
limitation, as will beſt effectuate the intention of the teſta- 
tor; it isa plural word, and takes in all the ſons of George 


: i; , Cirew 


# 


1 — 
— —— — 


* 
. 
4 
-. 
— 4 
* 4 
— ö 
. ., 
— 
$62 i » 
2 
* f 
4 
"i 
FT, 3 
g s 
3. FF 
* 1 
* * 
1 
- + 
». oy o 
5 31 
> . +* = 
= 
4 <4 
- = 
Fad : 1 


— 


% 


324 3· 


1767. Grew, and the words © [ſue male of his body and the heirs 
Yr male of the body of ſuch iſſue,” mean only that they were not 
* all to take at a time but in ſuctefſion, as if he had ſaid 79 his 
Gxew, Hirſt and every other ſan, c. as to the ſcratching out the word 
. heirs, I lay no ſtreſs at all upon that, becauſe the teſtator's 
chief and predominant intent was clearly that the lands 

: ſhould go in ſucceſſion to all the fons of George Grew. 


Hilary Term 7 | Geo. | 


| Caſes in the books upon wills have no great weight with 
me unleſs they are exactly in the very point, and there has 
not one been cited in every thing like this; the intention is 
the great thing which governs me, which is that George 
Grew's ſons ſhould take in ſucceſſion, which they could 
not do if he was only tenant for life, and therefore [ am of 
opinion he was tenant in tail, and judgment muſt be for the 


defendant. 


Clive, Juſtice? The word fue is one of the moſt vexed 

words in the books ; ſometimes it is nomen ſingulare, ſome- 

times plural, ſometimes a word of limitation, ſometimes of 

purchaſe, but it muſt always be conſtrued according to the 

intent of the will or deed wherein it is uſed 3; if one grants 

to a man and his iſſue (who has iſſue at the time of the 

grant) the iſſue ſhall take jointly with him. In the preſent 

caſe the great intention is to give in ſucceſſion to all the ſons 

12 of George Greu, which cannot be without conſtruing it an 

eſtate-tail in him; I think too great regard has been paid 

to the ſuperadded words Heir: male of the body of ſuch 

1/Jue,” and am of the ſame opinion with my Lord Chief 
uſtice. | . | 


Bathurſt Juſtice : It is a rule, that where an anceſtor takes 
an eſtate of freehold, if the word iſue in a will comes after, 
tit is a word of limitation; where there appears a particular 
54 intent, and a general intent, the general muſt take place; 
the great vicw here was, that the land ſhould go over to 
Dedſon ſo lorg as Crrav had iſſue, but that general intent 
cannot take eſſect unleſs Grew be tenant in tail; and am of 
opinion he was, and agree with my Lord and Brother. 


Gould Juſtice : I am of the ſame opinion; the word ſue 
is uſed in the ſtatute de dons promiſcuouſly with the word 
heirs, The term for corneas the whole generation, as 
well as the word heirs; and in my judgment the word Fin 
is more properly, in its natural ſigniſication, a word of i- 
mitation than of purchaſe, Judgment for the defendant. 
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| Ruſſel verſus Palmer an attorney. C. B. 


Middleſex, AME S Ruffell by Thomas Bennet his attor- 1767. 
to wit, / ney, complains of Charlton Palmer, Gentle 
man, one of the attornies of the court of our Lord the Special action 
now King of the Bench here, preſent here in court in his _— caſe a- 
gainſt an attor- 
own proper perſon, of a plea of treſpaſs on the caſe, for ney for negli- 


that whereas the ſaid James heretofore in Hilary term in 1 


the fifth year of the reign of our Sovereign Lord the now forth; chat 


King, in the court of our Lord the now King, before the whereas the . 
King himſelf, the ſaid court then being held at 1 oxy in Th- 
in the ſaid county of Middleſex, by bill without his Maje rm in the 


debt of 5322/. 138. 2d. as 17. for his damages which he gszinſt ove John 


Stewart a judg- 


had ſuſtained as well on oecaſion of the detaining of that ment for 53241. 
debt, as for his coſts and charges by him expended about 13s 2d 


| t, 
his ſuit in that behalf, as by the record and proceedings and 151. coſts ix 


B.R. And while 


thereof remaining in the ſaid court of our Lord the now that fuit was 
King, before the King himſelf at Weſlminfer aforeſaid depending, in 


Trinity term in 


more fully and at large appears, which ſaid judgment ſtill he fourth yer 


remains in its ſull force and effect, not reverſed, annulled of the King. A. 


ſet aſide, paid or fatished ; and the ſaid James Rufſe!! fur- G. and R. B. 


ther ſaith, that while the ſaid ſuit was depending in the faid ve „N 


ä - ud id Stewart in 
court, to wit, in Trinity term in the fourth Year of the the ſaid ples of 


reign of our Lord the now King in the ſaid court of our debt. 
Lord the now King before the king himſelf, the ſaid court _ 
then being held at Weſtminſter in the ſaid county of Afiddle- 


| ſex, carne perſonally Andrew Grant of King's Arms yal hy 3 


Coleman-flreet, Landon, merchant, and Robert Bogle of Love- 

lane, Faficheap, Londen, merchant, and then and there in 

the ſaid court became pledges and bail, and each of them nn 
by himſelf became pledge and bail for the ſaid 7Fohn Stewart; ” «dt 
that if it ſhould happen that judgment in the ſaid plea of I. 
debt ſhouid be given for the ſaid, James Rull againſt the hp 
ſaid John Stexcart, that then the ad 9, ſhould ſatisfy the * 
ſaid James Ruſſell the ſaid debt and ail ſuch damages as 0 
ſhould be adjudged to the ſaid James Riſſſell in the ſaid plea, 
or render himſelf on that occation to the priſon of the mar- 
ſhal of the Marſbalſea of our Lord the King before the King 
himſelf, as by the record of the ſaid recognizance remain- 
ing in the ſaid court of our ſaid Lord the King before the 
King himſelf ma 
laid James A ſaith, that after the recovery of the recovery of tha 
aforeſaid judgment (that is to ſay) on the eighteenth day of i judgment, 
May in Bafter term in the fifth year of the reign of our of May in ! 
ſaid Lord the now King, before the honourable Sir Richard ter term in the 
Alen, Knight, then one of the juſtices of our Lord the now fifth year of the 


ſion, ] 1 ; King before juſ- 
King, aſſigned to hold pleas in the court of our Lord the now tice Aſlan el B. 
; Sf | | R at his cham- 


bers in Charcery-lane, the ſaid Stewart rendered himſelf in diſcharge of his bail bo the priſon | 


of B. R. and there continued till the time of his being ſuperſeded. 2 
k * . R e | 8 ng 
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Mero, Cal. 48 
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ary 
25 Y's fifth year of the 
writ recovered againſt one Fohn SYexvart as well a certain King recovered - 


more fully and at large appear; and the That after the 1 
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1767. King before the King himſelf, at his chambers ſituate in 
—— Serjeants-Inn, Chancery-lane, the ſaid Fohn Stewart rendered 
Russe Himſelf in diſcharge of his ſaid bail in the faid plea at the ſuit 
Fanny. of the ſaid Fames R.ſſell, and was thereupon committed to 
the priſon of the marſhal of the Marſbalſea of our Lord the 

now King before the King himſelf, on that occafion at the 

* ſuit of the ſaid James Rufſe/l, and there continued in cuſ- 

tody of the ſaid marſhal in the aforeſaid priſon, from 

— thence until the time of his being ſuperſeded out of cuſto- 

t the defen- dy, as hereafter is mentioned; and the ſaid Fames Ruff! 
t was retuin- further ſaith, that he the ſaid Charlton Palmer from the firſt 


— r commencement of the ſaid ſuit until the diſcharge of the 


off in the ſaid ſaid John: Stewart out of the cuſtody of the ſaid marſhal 


zuit. hereafter mentioned, was by the ſaid James Ruſſell retained 
or employed as attorney or agent of the ſaid | "Sg "Ruſſell 

in the ſaid ſuit, and employed by him as ſuch to proſecute 

the ſame ſuit againſt the ſaid 7% Stequart for hire and re- 

ward, to be paid by the ſaid James Rufſellto the ſaid Char! 

And that Stew- Tau for his fees, work and labour in that behalf, and that 


art being ſoren- the ſaid John Stexwart being ſo ſurrendered and committed 


rag ge as afareſaid, and ſo heing and continuing in the cuſtody of 


practice of B. R. the ſaid marſhal of the fur /halſea of our ſaid . Lord the 
ought to have King, befor: the King himſelf, at the ſuit of the aid 
been charged in . 1 a ; | Wo 
exccution on or James in the {id plea, by virtue of the ſaid render and 
before the laſt commitment thereon as aforeſaid, he the ſaid John Stewart 


1 3 1 the rue and practice of that court ought to have been 


year of the King, charged in execution in the ſaid plea, at the ſuit of the ſaid 


to preyent his James Rufſell for the debt and damages aforeſaid, in the 
—_ diſcharg- {id court of our Lord the now King before the King him- 
; ſelf, on or before the laſt day of Trinity term in the fifth 

year aforeſaid, in order to prevent his the ſaid John Steu- 

art's being diſcharged out of the ſaid cuſtody, without firſt - 

paying off or making ſatisfaction to the ſaid James Ruſſell, 

for the debt and damages aforeſaid, of all which ſaid pre- 

miſles the ſaid Charlton Palmer afterwards to wit, on the 

ſaid eighteenth day of May in the fifth year aforeſaid at 

TW eftminſter aforeſaid had due notice, and the ſaid CHarltun 

And the faid Palmer ſtill being and continuing agent or attorney of and 
Palmer fill be” for the ſaid James in the ſaid ſuit, did then there undertake 
” 4 the luintik and faithfully promiſe to the ſaid Fames that he the ſaid 
undertook and (Harlien the buſineſs and duty of ſuch agent or attorney in 
13 = the ſaid fuit would well and faithfully perform and execute; 
plaintiff avers and the ſaid Zomes ſaith, that it was thereupon the buſineſs 
that it was the and duty of the ſaid Charlton Palmer, as ſuch attorney or 


duty of Palmer 
2 


ave cauſed agent of and for the ſaid James Rilſſel, in the ſaid ſuit, to 
the ſaid Stewart have cauſed the ſaid John Stezvart to be ſo charged in execu- 
to be charged in tion as aforeſaid for the debt and damages aforeſaid, in the 
execution on or 


before the laſt ſaid plea on or before the ſaid haſt day of Trinity term in the 
day of Trinity fifth year aforeſaid, to prevent the ſaid John Stexvart from 


ZOO atarclaid. being fo ſuperſeded and diſcharged as aforeſaid, of all which 


ſaid premiſſes the ſaid Charlton there, to wit, at V. eftminſte 
aforcſaid had due notice; and although the ſaid gre 
_ | BE | ha 


which ſaid negle and omiſſion of the ſaid Charlton after- 


Stewart in execution, then this action is miſconceived; and 
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=D 327 
had not any orders or directions from the ſaid 22 Ruffell 1767. 
to the contrary, yet the ſaid Char/ton not regarding the duty 2 
or buſineſs of his ſaid office and employment of fuck attorney Ross 
and agent of the ſaid James in the ſaid ſuit as aforeſaid, after 1 


that the ſaid John was ſo rendered and committed as afore- | 
ſaid, to wit, from thence until and on and throughout the ſaid pt chat ke Pal 
laſt day of Trinity term in the fifth year aforeſaid, at Weft- mer neglected 
minſter aforeſaid, ſo negligently and inadvertently conducted ſo to do, by rea- 
and behaved himſelf in his ſaid employment, that the ſaid _— 
Charlton wholly neglected and omitted to cauſe the ſaid John 21ft of Novem- 
to be ſo charged in execution as aforeſaid, and by means of ber in the fixth _ 
year of the king 
was 3 | 


wards, to wit, on the 21ſt day of November in Michaelmas by ſuperſedeas. 


term in the ſixth year of the rejgn of our Lord the now 


King, the ſaid John was ſuperſeded and diſcharged out of 

the cuſtody of the ſaid marſhal by the ſaid court of our ſaid 

Lord the now King before the King himſelf at Veſtminſter 

aforeſaid, the debt and damages aforeſaid being wholly 

unpaid to the faid Jumes, whereby the ſaid Famer hath been T, the plain- 
wholly hindered and obſtructed from obtaining of his debt tiff's damage of 
and damages aforeſaid in form aforeſaid recovered, and 35001 | 


hath wholly loſt the ſame, to the ſaid James his damage of 


3500/. and therefore he prays relief, &c. The defendant 
pleaded the general iſſue, and the cauſe having been tried 
before Lord Chief Juſtice Milmot, there was a verdict for 
the plaintiff and 5001. damages, | N 
The plaintiff's declaration fully ſtates his caſe; for the 
defendant it was faid that the rule of the court of King's 
Bench made in Trinity term in the 2d year of Geo. 1. touch- 
ing this matter, 1s in very doubtful words, which are thus, 


viz. „ Tf any plaintiit thall obtain judgment in the court 


« here in any action agaiuſt any defendant a priſoner, and ' 
« ſhall not charge the ſaid defendant ſo in priſon remaining, 


in execution upon the judgment ſo obtained within rw» 


« terms next after ſuch judgment ſo had and obtained, then 
« ſuch defendant ſo in priſon remaining ſhall have leave to 
« file common bil, or to ſuc out a writ of ſuperſedeas for 


e his diſcharge out of cuſtody ;” that from the words of 


thus rule it ſcems as if the plaintiff had two terms next af- 
ter, and excluſive of the term wherein judgment was ob- 


_ tained againſt the priſoner, to charge him in execution; 


and therefore it was moved on the behalf of the defendant 


that judgment might be ſtayed ; for two reaſons, firſt, be- 


cauſe if the defendant Palmer had two terms excluſive of 
the term wherein judgment was obtained againſt Stewart, 
and wherein he rendered himſelf to priſon, to charge 


2dly, although the meaning and conſtruction of the ſaid rule 
be, that Mr. Palmer ought to have c:uſed Stewart to be 
charged in execution, the very next term after the term 
wherein judgment was obtained againſt Stewart, and where- 


in he rendered himſelf, yet the words of the rule are ſo 


_ doubtful, 


i» 
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1767. | 
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Ross. 
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Par ur. 
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doubtful, that it can only be conſidered as an error in judg- 
ment in Mr. Palmer, and not a negligence in the duty of 


his office as an attorney. Upon ſhewing cauſe, the Lord 


Chief Juſtice reported that ſeveral eminent practicers were 
examined upon the trial as to the conſtruction and practice 
upon the ſaid rule, who ſaid that of late years it was well 
underſtood, that a perſon ſurrendering in diſcharge of his 
bail after judgment muſt be charged in execution the ver 

next term after ſuch ſurrender ; ſome of them ſaid they 
believed this was not univerſally known by the city attornies, 
and that they thought that it was an omiſſion in Mr. Pal. 


mer proceeding from want of judgment, and from any wil. 


ful negligence in regard to his client Mr. 7 09 3 John 


Lambert, Mr. Palmer's clerk, ſwore that in all the time he 


had ſerved Mr. Palmer, they never had one render after 
judgment; that the friends of Stewart while he was a pri- 
ſoner were in treaty about an accommodation with Mr. 
Ruſſell in order to get Stewart diſcharged, that he Lambert 
before the end of Trinity term in the 5th year of the King 
ropoſed to his maſter Palmer to charge the priſoner Stewart 
in execution, at the ſuit of the plaintiff Rel, but Mr Pal. 
mer then informed him (this witneſs) that the ſaid parties 
were in treaty for an accommodation, and that he believed 
the matter would be ended; that upon a ſummons befor: 
Lord Mansfield, to ſhew why Stewart ſhould not be dil- 
charged by ſuperſedeas, Lord Mansfield thought the ſaid rule 
did not extend to this caſe ; another eminent practicer was 
called for the defendant, and ſaid, that upon a ſummons 
before Mr. Juſtice ger in 1753, upon this very point of 
practice, that the Judge thought a plaintiff had two terms 


to charge a priſoner in execution, excluſive of the term 
wherein the ee was obtained againſt the eee 


and wherein he ſurrendered himſelf. There was ſome evi - 


_ dence that Stewart was not totally inſolvent, and that R ell 


probably might be able in time coming to obtain ſome part 
of his debt by execution againſt his goods; upon this evi- 
dence the jury gave a verdict for the plaintiff, and goo. in 
damages. „ ans | 


Curia: This cauſe was firſt tried before Lond Camden 


about half a year ago, when a verdict was given forthe plain- 


the ſame opinion. Judgment for the plaintiff, 


tiff for 3000/. the whole debt, by my Lord's direction; but 
afterwards a new trial was granted, my Lord and the court 
being of opinion that he had miſairedted the jury in telling 
them they ought to find a verdict for the whole debt, whereas 
this action ſounds merely in damages, and the jury ought to 
have been left at liberty to find what damages they thought 
fit; and upon the laſt trial the jury were told they might 
find what damages they pleaſed, and accordingly found on- 
Iy 5o0o/. as it appeared to them in evidence, that Stewart 
was not totally inſolvent. We are all of opinion that this ac- 


tion is well conceived, and lies againſt Mr. Palmer for neg- 


ligence, and we have authority to ſay that Lord Camden is of 
Eafter 


' 


_— —— 4 


Eaſter Term, 


7 Geo. 3. 
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Goodright of the demiſe of Francis Hoole verſus 
Joſeph Sales. C. B. 129 


E JIECTMENT; of certain meſſuages or tenements 
in the county of Derby; verdict for the plaintiff as 1767 

to one meſſuage in the poſſeſſion of . Francis Butcher, par! 

of the premiſſes in the declaration; and as to the meſ- A. being ceſtuy 

| ſuages in the declaration in the poſſeſſion of John Pritchard, due truſt of 2 | 

| * - term in Black- | 

Samuel Walton, Thomas Hodglinſon and Thomas (Clifton, being acre, afterwards { 


. the refidue Y the premiſſes in queſtion; a verdict for the purchaſes the fee 
: 25 ſubject to the opinion of the court upon the ſol- in his on name, 


owing caſe, which ſtates, That John Cake was ſeiſed 1 4 


fee of the ſaid reſidue of the premiſes in queſtion, that an fee to his heir, 
indenture of three parts dated the 18th of December 175 1, ham be makes 4 
| executor and re- 
vas made and executed between Samuel Crompton, ſole ex- ſiduary legatee, 
ecutor of the will of Abraham Crompton, deceaſed, of the who dies, the 
firſt part, Fohn Hoole of the ſecond part, and T homas Sheppard i _— img 
the third part, whereby, after reciting an indenture of mort- the heir, and 
gage which had been before made by the ſaid Cooke to the not to her per- 
laid Abraham Crompton of a meſſuage with the appurte- aue. repreſen 
nances in Sadler Gate in Derby for 500 years, for ſecuring 
6o/. and intereſt ; and alſo reciting an aſſignment of fuch 
mortgage term from the ſaid Crampten to one Giſborne, and 
a re- aſſignment thereof from the ſaid Gr/borne to the ſaid 
Crompton, and after reciting that Cooke afterwards borrowed 
of the ſaid Abraham Crompton 40l. and 10/1. on his bonds, 
and deed poll, whereby he alſo charged the ſaid meſſuage 
with the payment thereof, and after reciting that ſince the 
making of the ſaid indentures, three new meſſuages had 
been erected on part of the ſaid premiſſes, and that Abra- 
ham Crompton and John Cooke, were both dead, the ſaid Sa- 
muel Crompton in conſideration of 76/. 15s. paid him by the 
faid John Hole, and by the appointment of the ſaid Hoote, 
and of 5s. paid him by the ſaid Thomas Sheppard, aſſigned 
to the ſaid Sheppard, his executors, fc. the meſſuage in Sad- 
ler Gate, and alſo the three new built meſſuages and appur- 
tenances, being the ſaid reſidue of the premiſſes in queſti- 
on, for the reſidue of the ſaid term of 500 years, in truſt. 
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for the ſaid Heole, his 8 &c, but ſubject to ſuch 
equity of redemption, as the heirs or aſſigns of the ſaid 


"Cooke had therein. 


That by indentures of leaſe and releaſe (the releaſe i- 


Hartite) and dated the 11th of January 1752, made between 


John Cooke, ſon and heir of the before named Fohn Cooke 
deceaſed, 8 ee. widow, and Elizabeth Port, 


widow, daughters of the faid Coke deceafed, of the firſt 


part, the ſaid John Hale of the ſecond part, and Richard 
Reoje of the third part, in conſideration that the faid Hoole 
had paid to the ſaid Crompton 76l. 1. in diſcharge of the 
ſaid mortgage, and other conſiderations, the ſaid 7% 
Coole, Catherine Jerome, and Elizabeth Port, granted and 
conveyed the ſaid reſidue of the premiſſes in queſtion to 
the ſaid R gſe, his heirs and aſſigns, to the uſe of the ſaid John 
Hoele, his heirs and aſſigns for ever, ſubject to two annuities 
of 135. 4d. each, to Catherine Jerome and Elizabeth Port for 
Ka” lives, both ſince deceaſed. 


That John Hoole being ſo ſeifed and intitled, received the 
rents till his death, which happened. on the 16th day of 
Auguft 1757, leaving Mary Launder, his grandaughter and 
heir at law, and next of kin, ſhe being the anly child of 


| Mary Launder (then deceaſed) who was the y. child of 


the ſaid John Hoole. 
That on the death of the faid John Hoole the ſaid Mary 


 Launder his grandaughter entered upon and received the 


rents of the ſaid premiſſes in queſtion up till the time of 


her marriage with the defendant Saler, from which time ſhe, 


or her faid huſband in her right, continued in the poſſeſſion 
and receipt of the rents and profits of the premiſſes to the 
time of her death without iſſue on 1 the 13th day of March 
1766. 

That Jen Heole made his will dated the zd of February 

1756, whereby he deviſed the meſſuage recovered in this 
eject ment, and the reſidue of the premiſſes in queſtion, and 
all other his meſſuages, houſes, tenements and real eſtate 
whatſoever to the faid Mary his grandaughter in ſee, and 


appointed her rcfiduary legatee and executrix of his ſaid 


will, that Francis Hole the leſſor of the plaintiff is nephew 
and heir at law of the ſaid John Hsaole, and alſo heir at law 


of the ſaid Mary Sales on the part of her mother; there- 


fore whether ny ſaid Francis Hoale the leſſor of the plain- 
tiff is 1ntitled to recover the ſaid reſidue of the premiſſes i i8 


the queſtion? 


John Hoole being ſciſed in * and having this term of 
ears in Sheppard in truft for himſelf, by his will deviſes all 
his real eſtate whatſoever (intire) to his grandaughter his 
heir at law in fee, and appointed her reſiduary legatee and 
executrix ; ſhe was in of the fee by deſcent and not by the 
will : Sales her huſband produced at the trial the ſaid aſſign- 
ment 
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ment of the mortgaged term to Sheppard in truſt for John 
| Hole; it is objected that the leſſor of the plaintiff cannot 
recover . of the ſubſiſting term for years which is 
in Sheppard, in truſt for 7h Hale the teſtator, who by his 
will had deviſed it to his grandaughter, who was his reſi- 
duary legatee, and therefore the defendant her huſband 
ſhall have the benefit thereof, and it ſhall not attend the in- 
| heritance, there being no mention made in the aſſignment 
thereof to Sheppard that it was in Truſt for Jahn Hoole to 
attend the inheritance; ſo whether this term can be ſet up 


to bar the plaintiff the heir at law to the ſce from recover- 


ing poſſeſhon in this ejectment. 


Lord Chief Juſtice : It is obfervab'e there are no cregi- 
tors in this cauſe to incline a court of law or equity to ſever 
this term of years from the fee; it is a queſtion between 


the perſonal repreſentative of the wife under a ſatisſied 


mortgage, and her heir at law; when John Hole purchaſ- 
ed the fee he became both the hand to receive, and the hand 
to pay off the mortgage money, it wrought an extinguiſh- 
ment of the debt due on the mortgage, when Haale pur- 
chaſed the fee the mortgaged term was gone, though it did 


not extinguiſh the term in point of law, (becauſe that was in 


Sheppard, yet it became attendant upon the inheritance, 
and mult follow it in point of law, as much as if it had been 
made ta do fo by the act of the party John Hcole himſelf. 


But is objected, that although this will is void as to the 
deviſe of the fee, yet that the deviſe will have ſome effect, 
becauſe it is evidence that the teſtator intended to give his 

grandaughter ſome intereſt in his real eſtate by his will, 
and if ſhe cannot take the whole fee by deviſe, why ſhall 
the not take part, viz. the term ? in anſwer to this, it is 
ut he intended to give her the whole inheritance intire; 
the words are, Al my meſſuages, Sc. to her and her heirs 
for ever, not having it in contemplation to divide the term 
from the fee ; and the caſe of Whitchurch v. Whitchurch, 2 
Wrms.'236. Gilb. Eq. Cafes 168. S. C. ꝙ Mod. 124. 8. C. 


wg he had no intention to ſever the term from the fee, 
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is in point; A. being poſſeſſed of a term of 509 years in 


Blackacre, afterwards purchaſes the fee- ſimple in B. s name, 
and deviſes Blackacre to J. &. in fee, but if the will is not 
atteſted by three witneſſes, the term ſhall not paſs, becauſe 
attendant on and part of the inheritance ; the intention of 


the teſtator in that caſe was to give the inheritance ; the 


attendant term could not paſs, but was conſidered as part 
of the inheritance. It is obſervable in the preſent caſe, 
there is but a month between the aſſignment of the mort- 

gage, and the purchaſe of the fee; it is admitted that if 


it had been mentioned in the aſſignment of the term that 


it was to attend the inheritance, it could not be ſet up agai 
the heir at law; now I conſider ſuch, (as much as if it had 


been 


| . 
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19767. been ſo expreſſed) upon legal principles, and it ſhall not be 
Ww—— ſect up againſt the heir. Lit. ſect. 3 que uſe at 
Goopmcar common law was conſidered as the owner of the land, and 

Si Was ſworn in affizes and other inqueſts in pleas real and 

perſonal; and feoſtee to uſcs was to make ſuch convey- 
ance or eſtate as cęſtuy que uſe directed, or he would have 
been guilty of a breach of truſt; and by Lord Hobart, an 
ation would lie againſt him at law to recover damages for 
breach of truſt, 1 Yern. 344, therefore it would be very ab- 
ſurd to ſanctify a thing, for which an action would lie at 
law; for when a truſtee accepts of a truſt, he agrees in ef- 
fect, that cęſtuy que trist ſhall enjoy the land; and it would 
be againſt the truſt to hinder him from having that which 
is his own by law. The Plea per totam curiam mult be 

delivered to the plaintiff. | 


5 Knight verſus Preſton. C. B. 8 


bond. - 


ky n 4 . 
* Ne * tum; and -2dly, by leave of the court he pleads, and ſays 


Vlea, "that the that he by virtue of the writing obligatory ought not to be 


defendant dy charged with the debt, becauſe he fays that he at the time 
force and re- | 


VR upon 2D EBT upon a bond for 7810. 147. dated the 25th 
of November 1762. The defendant pleads non eft fac- 


| Araint of impri- Of the making the ſaid writing obligatory, was wrongfully 


fonment execut- and nnlawfully impriſoned by the plaintiff and others in 
edibe bond. colluſion with her, and was wrongfully and unlawfully kept 
and detained in priſon, until he through the force and re- 

ſtraint of that impriſonment ſealed, and as his act and deed, 

delivered the ſaid writing obligatory to the plaintiff; and 

this he1s ready to verify ; wherefore he prays judgment it 

Fe by virtue of the faid writing obligatory ought to be 

zd Plea con- charged with the ſaid debt, &c. And 3dly, for further plea 
ſeſſes that the by leave of the court he craves oyer of the bond, and of the 
condition thereof, and it is read to him in theſe words, to 
wit) The condition of this obligation is ſuch, that if the 
above bounden Fames Preflon, his heirs, Sr. thall and da 
well and truly pay, &c. unto the ſaid Elizabeth Knight, her 
executors, Wc. the ſum of 319/: 175. of lawful money, Sc. 
wich legal intereſt for the ſame, at, in or upon the day of 
demand, then this obligation to be void, or elfe to remain, 
Sc. Which being read and heard, the deſendant ſays that 


he cannot deny the ſaid action of the plaintiff, nor but that 


the ſaid writing obligatory is the deed of the faid defendant, 
nor but that the plaintiff ought to recover her debt afore- 
ſaid, together with her damages by her ſuſtained on occaſion 
But that the de- Of the detaining thereof againſt im the defendant; but he 
ſendant before further ſays, that he the defendant long before, and upon 


ber z5ce, Oc the 25th day of Offber 1760, mentioned in a certain act 


a fugitive be- made at the parliament of our Lord the now King of 
Zend ſeas at Great Britain, &c. holden at Weſtminfter in Middleſex by 
| prorogations, on the 18th day of November in the firlt 

, © year of is reign, intitled, An act for relief of inſol- 
vent debtors, was abroad and beyond the ſeas and 

| | | in 


þ 
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in foreign parts, to wit, at Canada in North America, and 1767. 
at the time of the making of that act, and from thence unti ——"Y 
the ſurrender and diſcharge of the ſaid defendant hereafter Kuicur 
mentioned, was a perſon intitled by the ſaid act to return pq. 
into this kingdom, and to ſurrender himſelf to priſon as a 
fugitive, and a perſon abroad and in foreign parts, on the 
ſaid 25th day of October in the firſt year aforeſaid, and as 
ſuch to take and receive the benefit of the ſaid act; and 
thereupon he the defendant, after the making of the ſaid 
act, and during the continuance of the {aid act, and within 
the time limited and appointed in and by the ſaid act for 
ſuch fugitives to return and ſurrender themſelves to priſon, 
in order to have and take the benefit of the ſaid act, to wit, 
on the firſt day of February in the year of our Lord 1762. and on the 
did return from the ſaid foreign parts beyond the ſeas into firſt day of 
this kingdom, in order to and with intent to have and take the my 3 
benefit of the ſaid act; and the defendant further ſays, that the benefit of 
he, before ſuch time as he ſo went abroad and beyond the the inſolvent 
ſeas as aforeſaid, and long before the ſaid 25th day of October Tac pcfet. 
in the ſaid act mentioned, was indebted unto the ſaid plain- the a& he was 
tiff in a large ſum of money, to wit, the ſaid ſum of money in the ea > 
ſaid condition mentioned, and being ſo indebted, the plaintiff fun in che con- 
after the ſaid return of the defendant into this kingdom dition. who ar- 
from the ſaid parts beyond the ſeas, and before fuch time as ee him and 
the ſaid defendant had ſurrendered or could ſurrender him- En fe it bee 
ſelf to priſon, in order to take the benefit of the ſaid act, in be could take 
order and with intent to deprive the defendant of the beneſit _ 8 6s 
of the ſaid act impleaded the ſaid defendant for the recovery g 
of the ſaid debt ſo due and owing from the ſaid defendant 
before the ſaid 25th day of Ocober 1760 to the plaintiff in a 
certain court of 7o/» Lord Biſhop of Wincheſter, commonly 
called the Cheney Court, held before George Preſcod, Eſq; 5 
bailiff of the ſaid Biſhop of his ſaid court, holden at 
in the county of Southampton, within the juriſdiction of the where he con- 
court, in a certain plea of treſpaſs upon the caſe upon pro- 1 
miſes, and by virtue of the proceſs of that court in the ſaid bond the 27th 
| plea, cauſed and procured the defendant to be taken and of November 
arreſted by his body, and to be impriſoned at Wincheſter in Tos. 
the ſaid county of Southampton, in a certain priſon there 
called the Sate Priſan, then and ſtill being the priſon of the 
ſaid court, called the Cheney Court, and then cauſed and 
procured. him to be kept and detained in the ſaid priſon, 
until he the defendant afterwards (to wit) on the ſaid 27th 

day of November 1762. in the declaration mentioned at 
eftminſler aforeſaid, in order to obtain his releaſe and diſ- 
charge from the ſaid impriſonment; and by and through . 


the force and reſtraint of that impriſonment ſealed and as his —_— he 


act and deed delivered the ſaid writing obligatory in the ſaid 21ſt of February | 


declaration mentioned to the plaintiff; and the defendant fur- 1703, 8 
ther ſays, that he being diſcharged from his impriſonment to the King's 
5 ; 353 | Bench piiſon, 
in order to take the benefit of the act, and on the 31ſt of March 1763, he was Seed tt | 
the quarter ſeſſions, W | | | 
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in the ſaid Cheney Court priſon, did afterwards, to wit, on 


the 21ſt day of February 1763. in compliance with the ſaid 
act, and according to the form and effect thereof, ſurrender 
himſelf to John Aſton, Eſq; then and ſtill being marſhal of 
the Marſbalſea of our Lord the now King, before the King 


himfelf, and the Keeper of the priſon of the King's Bench 


mentioned in the ſaid act, in order to take the benefit of the 
ſaid act, and remained and continued fo in cuſtody of the 


ſaid John Aſpton in the ſaid priſon as aforeſaid, until the ſaid 
defendant afterwards, (to wit) at the general quarter-ſeſſhons 
of the peace of our Lord the now King, holden at South- 


wart by adjournment, in and for the ſaid county of Surry, 


* 


Iſſue on the non 
cit fad um. 
- Replication to 
the 29. plea. 


on Thurſday the 3 iſt day of arch in the third year of our 
Lord the now King, before certain of the King's juſtices, 
aſſigned to keep the peace, c. in and for the ſaid county, 
&c. was duly by virtue of and according to the form of the 
ſaid act of parhament diſcharged by the ſaid juſtices in open 
court at the faid ſeſſions; and this he is ready to verify; 
wherefore he prays judgment, and that his perſon may be 
diſcharged from the execution of the judgment to be obtain- 
ed againſt him by the ſaid plaintiff in this action, according 
to the form of the ſaid act, c. | 

The plaintiff replies and joins iſſue upon the plea of n 
eff factum; and as to the plea of the defendant by him ſe- 
condly above pleaded in bar, the plaintiff ſays, that the by 
reaſon of any thing in that plea alledged, ought not to be 
barred from having her aCtion againſt the defendant to 
charge him with the ſaid debt, becauſe ſhe ſays that the de- 
fendant made the ſaid bond in the ſaid declaration mention- 
ed of his own free will, and not through the force and re- 


ſtraint of impriſonment, as the defendant hath above in 


Demurrer to 
the 3d plea. 


that plea alledged ; and this he prays may be enquired of by 


the country; and as to the plea of the defendant: by him 


laſtly above pleaded in bar, the plaintiff ſays, that ſhe, by 
reaſon of any thing in that plea alledged, ought not to be 
barred from having execution againſt the perſon of the de- 
fendant, becauſe ſhe fays that the ſaid plea, and the matters 


therein contained, are not ſufficient in law, Ec. (ſo demurs 


A ſhort "ſlate 
of the calc, 
upon the de- 
murrer. 


generally,) and the defendant joins iſſue to the country to 
the replication to the 2d plea; and joins in demurrer as to 
the third plea. 

The cafe upon the demurrer to the defendant's third plea 


is ſhortly this: The defendant being a fugitive for a ſimple 


contract debt owing by him to the plaintiff before, and on 


the 25th day of Ociober 1760. returned to England the iſt 


of February 1762. in order to take the benefit of the inſol- 
vent debtors act made in the firſt year of the King, and be- 
fore he ſurrendered himſelf for that purpoſe, was arreſted 
by the plaintiff for the ſaid debt, and continued in gaol un- 


der that arreſt four or five months, until he executed the 


bond the 27th of November 1762. for the payment of = | 


Bench priſon, in order to take the benefit of the ſaid a 
and at the quarter- ſeſſions for Surrey on the 31ſt of March 
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| Kid debt, whereupon he was diſcharged from that arreſt, 


and afterwards on the 21ſt of February 1763 within the 
time limited by the act he ſurrendered himſelf to the — 


1763. was diſcharged; and now the plaintiff has brought 
this action upon the bond; the defendant confeſles the 
bond, but ſays it was given to the plaintiff for a large ſum ef 
money, to wit, the ſum of money in the ſaid condition mentioned, 
owing to her before the ſaid 25th of October 1760. and 
therefore he pleads that his perfon ought to be diſcharged 


from any execution againſt him; üpon demurrer to this 


plea, three exceptions were taken: 


1//, That the defendant: ſays he was indebted to the 
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plaintiff in a large ſum of money, (to wit) the ſaid ſum of money 


in the ſaid condition mentioned; and that this coming under a 


videlicet is not directly alledged, and therefore is not tra- 
verſable. But per curiam, The office of the viaelicet is to ex- 


plain what went before, and where it is not repugnant or 


contradictory, it is material and traverſable. 1 Saund. 170, 
118. Hob. 172. Salk, 561. And they held the plea good 


in this point. 


The 2d exception was, That the new bond has extin- 
guiſhed the old debt, and therefore the defendant is not in- 
titled to be diſcharged from the bond, which is a debt 
created in 1762. As to this point the court ſeemed to dif- 
fer among themſelves, but gave no opinion. 1 


The zd exception was, That it appeared that the defend- 


ant had been returned from Canada to England above a year, 


viz. from February 1, 1762. till February 21, 1763. before 
he ſurrendered himſelf; this was held a good exception by 
the whole court, for the defendant ought to have ſurren- 
dered himſelf in a reaſonable time, but he laid by, was ar- 
reſted, and continued in gaol five months, when he might 


have — his habeas corpus, and been ſurrendered to a 


proper priſon in order to have taken the benefit of the inſol- 
vent debtors act; but inſtead of doing that, he gave this 
bond; and upon this exception alone, judgment was given 


_ for the plaintiff. 


Roe, 


v. 
ESTON. 


Roe, on the demiſe of Thomas Buxton and Mary 
his Wife, ver/us Thomas Dunt. C. B. 
3 


7 7 JECTMENT of one meſſuage and lands in Hetherſet, 
Yo 767. | Great Melton and Little Melton in the county of Nor- 
On the trial thereof at the laſt ſummer aſſizes a verdict 


os at vs fp was for the plaintiff, ſubject to the opinion of the court, 


Woe gr r upon the following caſe. 


— 7 Tag Sarah Smith, widow, in the year 1744. was feiſed in fee 


| and for fuch of the premiſſes according to the cuſtom of the manor, 
eſtate, © but being copyhold of Hetherſet Cromwells, and being fo ſeiſed, 
one child of the at a court held for the ſaid manor on the 25th of March 
marriage, ſuch 1746. furrendered the premiſſes to the uſe of her ſon John 
| the whole eſtate dmith and Elizabeth his wife, during their lives and the life 
which was of the longer liver of them; and after the deceaſe of the 
ſettled. ſurvivor of them, to the child.or children, whether male or 
female, of the ſaid Fob»: Smith and Elizabeth his wife, in 
ſuch proportion and proportions, and for ſuch eſtate and 
eſtates as the ſaid John Smith and Elizabeth his wife, or the 
ſurvivor of them, ſhould by any ſurrender or ſurrenders 
thereof, and according to the cuſtom of the manor ; or by 
his or her laſt will and teſtament direct, declare, limit or 
appoint ; and for want of ſuch direCtion, declaration, limi- 
tation or appointment, then to all and every the child and 
children of the ſaid hn Smith and Elizabeth his wife, and 
their heirs, equally to be divided between them as tenants | 
in common, and not as jointenants ; and for want of ſuch 
iſſue, then to the right heirs of the ſaul John Smith for ever. 
Jobn Smith and Elizabeth his wife were at the ſame court 
admitted tenants thereof, to hold the ſame, according to 
the ufes aforefaid ; and the ſaid n Smith immediately at 
the ſame court ſurrendered the premiſſes to the uſe of his 
laſt will and teſtament. | | 


Elizabeth Smith the wife died, and ah Smith her huſ- 
band furvived her, and by his will duly executed the igth of 
AMarch 1764. deviſed as follows, wiz. „ give and deviſe 
« unto Sarah Smith my daughter and her heirs for ever, 
« when ſhe attaias the age of twenty-one years, all my 
% meſſuages, lands, tenements and hereditaments what- 
„ ſoever, ſituate, lying and being in Hetherfet aforeſaid ; 
„ and if my ſaid daughter Sarah ſhall depart this life before 
« ſhe attain the age of twenty-one years, then I give and de- 
« viſe the ſaid meſſuages, lands, tenements and heredita- 
« ments unto my ſiſter Ann Dunt, the wife of Thomas Dunt 
 « of Hetherſet aforeſaid; maſon, and her heirs for ever, 
C ſubject nevertheleſs to the condition following, that is to 
« ſay, in caſe my faid ſiſter Ann ſhall at any time when 
« ſhe is poſſeſſed of the ſaid meſſuages and lands, make ſale 
« thereof to any perſon or perſons, then my will is, gr 
| : „ . „„ 
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« the ſaid Ann my ſiſter do pay to Samuel Smith my brother, 
« the ſum of fifty pounds out of the money ariſing b Y. ſuch 


John Smith died in May 1764, and left only one child his 
daughter Sarah Smith by his ſaid: wife Z/izabeth, who on her 
father's. death tock poſſeſhon of the premiſſes, and died 
ſeiſed thereof on the 4th of Aug¹t 1565, an infant of the 
age of 19 years ami 38 days; and /Zary the wife of the 
leſſor of the plaintiff; Thomas Buxton is the couſin and heir 


at law of Sarah the infant, as being the only child, and daugh- 


ter of Thsmas Smith, the eldeſt uncle of Sarah the infant, 
and grandaughter and heir of, Sarah Smith mentianed as the 
ſurrenderer in the ſurrender of the 25th of March 1746, 
and Thomas Dunt the defendant, is huſband of the ſaid 


Ann Dunt, the ſiſter and deviſee of the teſtator: the queſ- 


tion for the opinion of the court is, whether the plaintiff, as 
leſſee of Thomas Buxton and Mary his wife, in right of the 
ſaid Mary, as heir at law to Sarah Smith the infant, is in- 
titled to recover in this cjectment. |: 


The whole court were clearly of opinion that Smith the 


teſtator had no power or authority to make the will and ſur- 


render as above, but that there being only one child of the 
ſaid teſtator by his late wife, nt child was entitled to the 
whole of the premiſſes in fee; and Mrs. Buxton being her 
heir at law, the leſſor of the plaintiff had judgment. 

N. It was faid by the Lord Chief Juſtice, that he had 
known a caſe where there has been one child only, that Hat 
child under ſuch a power, as this, had been made tenant for 


life, with remainder in tail to its iſſue, but he much doubted * 


whether it could be legally done. He ſaid he thought a ſin- 
gle child in ſuch a caſe as this might be made tenant in tail. 
But guere, as to this matter. | 


This caſe of Roe, on the demiſe of Buxton and his wife, v. 


Dunt, was argued by ſerjeant Foſter for the plaintiff, and ſer- 
jeant Whitaker for the defendant. The principal cafe cited 


and relied upon on the part of the plaintiff was, Doe on the yge o. Denny 
dem ſe of Brownſmith ana his wife v. Denny in B. R. Hilary B. R. Hil. 29 
term 29 G 5. 2. in which Rider C. Juſtice delivered the _ 2. the like 
opinion of the whole court. "The caſe was this: By inden- 


tures of leaſc and relcaſe of the 23 and 24 of June 1727, 


between Mary Hammond of the fixit part, Henry Tampion of 


the ſecond part, and James Hailer and Samuel Dynes of the 


third part, reciting that a marriage was then intended to be 


had between the ſaid Henry and Mary. In conſideration of 
the ſaid intended marriage, they the ſaid Henry ana Mary 
releaſe and coavey unto the ſaid Hales and Dynes and their 
heirs, the premiſes in queſtion, lying in Swilland in the coun- 
ty of Si folt, then the cſtate in fee of the ſaid Mary, and 
alſo a certain other eſtate in Somer/ham, then the eſtate in fee 
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7 the faid Henry, to the uſes following, viz. As to the pre- 
iſſes in Scbilſand (being tlie premiſſes in queſtion,) to the 
uſe of the ſaid Mary in fee until the marriage, and as to the 
1425 in Somer/bam, to the uſe of Henry till the mar- 


tiage ; and after the marriage, then, as to the ſaid eſtates as 
well of the ſaid Mary as of the faid Henry, to the uſe of the 


fxid Henry for life, and after his deceaſe, to the uſe of the 


ſaid Mary for life in bar of dower, and after the deceaſe of 


the furviror of them, to the uſe of ſuch child or children, 
on the body of the ſaid Afary by the ſaid Henry to be begot- 


ten, and for ſuch eſtate and eſtates, and ſubject to ſuch. 


powers, proviſoes, conditions and limitations, as the ſaid 
Mary, notwithſtanding her coverture ſhould by any writ- 
ing under her hand and fea), atteſted by three or more cre- 
dible witnefſes, or by her laſt will and teſtament in writing 
ſo atteſted, ſhould limit, direct and appoint the ſame ; and 
for want of ſuch limitation, c. To the uſe of ſuch child 


dr children on the body of the ſaid Mary by the ſaid Henry | 


to be begotten, and his and their heirs equally, as tenants 
in common, and not as jointenants; and for want of ſuch 
iſſue, to the uſe and behoof of ſuch perſon and perfons, and 
for ſuch eſtate and eſtates, &c. as the ſaid Mary during her 
coverture, or at any other time and as well married as ſole, 


ſhall in and by her Lift will and teſtament, or by any deed. 


duly executed in the preſence of three or more credible 
witneſſes give and appoint the ſame, and as the eſtate and 
eſtates ſo to be appointed (if any ſuch thall happen to be) 


ſhall reſpectixely end and determine; and for want of ſuch 


gift and appointment, the premiſſes (in queſtion) in Swil- 
land to the right-heirs of the ſaid Mary, and the premiſſes 


in Somerſham to the right heirs of the ſaid Henry. The mar- | 


riage took effect, and they had ifſue, only ene ſon Henry; 
the huſband died in 1729, leaving his widow and the fon an 
infant; afterwards in 1733, Mary the wife died, leaving 


her faid ſon an infant, but before her death made her «vil! 
in due form, and therein {reciting her power-under the ſaid 


marriage ſettlement) by virtue of the ſettlement aforeſaid, 
and of other powers in her veſted, (as it is expreſſed in the 
will) gives and deviſes unto the ſaid Henry Tampion her 


fon and his heirs for ever, all the ſaid premiſes in Silland 


and Somer/ham ; but in caſe her ſaid ſon ſhall die before his 
age of 21 years and without iſſue; then ſhe gives the Sabi. 


land eſtate to her brother Feſeph Clorke and to her ſiſter {nn 


Profor, and to their heirs for ever as tenants in common; 
and on the like contingency ſhe gives the premiſſes in Somer- 


ſham to Robert Shearcr:ft and John Hailet and their heirs as 


tenants in common. Henry Tampion the infant ſon ſurvived. 


His mother about five years, and died in 1738, an infant and 


without iſſue. The wife of Brownſmith the plaintiff's leſſor 


is heir at law to the infant on the part of his father. And 


the defendant Denny claims under the will of Mary the wi- 
dow. Lord Ch. Juſtice Rider declared, that it was the opi- 
nion of the whole court and of the late Chief Juſtice 3 
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ey 


Juſtice) the ſon had died in the life-time of the mother with- 


diſpoſing of it agreeable to the cafe of Holt and Burleigh in 
the had a ſon living, the could not diſpoſe of the eſtate from 


bar of Ree and Dunt was determined, and judgment given 


died under 21 and left iſſue, that iiſue would have been diſ- * 


Ec. and prays oyer of the ſaid writing in the declaration men- law. 


mence from the day of the date of theſe preſents, and made 


even and equal portions, the firſt payment to begin and be 
made on the feaſt day of St. abu the Baptiſt next enſuing 
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that the title was in the heir at law of the infant, and that 1767. 


the deviſe by Mary was void, and that there being a ſon lin- 


ing at the time of the mother's appointment, the appoint- Ro x 
ment was void; for as there was iſſue living at the time of 
her death, the ſecond power to give it to a ſtranger could 
never ariſe, for ſhe had no power to diſpoſe of it to a 
ſtranger, but upon failure of iſſue ; if indeed (ſaid the Chief 


out ifſue, then perhaps the might have had the power of 


Chancery Precedents 293. 2 Vern. 65. (which was like our 
caſe, but the child died in the life-time of the parent,) as 


bim, nor alter his eſtate, and gave judgment for the plain- 
tiff. Upon the authority of this caſe, the preſent caſe at 


for the plaintiff by the whole court, May 13, 1767. Per 
Wilmot Ch. juſtice, who faid that the caſe cited was direct- 
ly in point, and that he could not diſtinguiſh one from the 
other; but he thought the caſe at bar was a ſtronger caſe, 
for if this power could have taken place, and the child had 


inherited. | 


Catherine Turner ſpinſter, ver/us Thomas Vaughan. FE, 
D EBT upon a bond dated the 23d of March 1764, for Bond to a lady -\ 
| 2501. The ſaid Thomas by Matthew Coulthurft his at- in <9nfideratio 


| 5 of paſt cohabi- 
torney, comes and defends the wrong and injury when, tation is good in 


tioned; he alſo prays 5yer of the condition of the ſaid writ- ON me 
ing, and it is read to him in theſe words, (to wit) Now the 
condition of this obligation 1s ſuch, that in conſideration of 
cohabitation had by the ſaid above bounden Thomas Vaughan 

with the ſaid Catharine Turner, he the ſaid Thomas V. aughan 

hath hereby agreed to ſccure the jaid Catharine Turner dur- 

ing her natural life, the yearly ſum of 30. a year, to com- 


payable on the four mo. uſual feaſts or days of payment in 
the year, (that is to ſay) the birth of our Lord Chriſt, the _ 
annunciation of the bleſſed Virgin Mary, the nativity of 
Saint Jobn the Baptiſt, and St. Aſichael the Archangel, by 


the date of the above written obligation; now if the 
above bounden Thomas Vaughan, his heirs, execntors, ad- 
miniſtrators or aſſigns pay, or cauſe to be paid to the ſaid 
Catharine Turner, her executors, adminiſtrators or aſſigns, 
the ſaid annuity or yearly ſum in the manner and on the 
days and times 3 then this obligation to be void, or 
ele to remain in full force and virtue; which being read Demurrer. 
and heard, the ſaid Thomas ſaith that the declaration afore- 
laid, and the matter therein contained, is not ſufficient in 
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law to maintain the ſaid action of the ſaid Catharine againſt 


the ſaid Thomas; to which ſaid declaration the ſaid Thoma; 
need not, nor is he in any way bound by the law of the land 
to anſwer; and this he is ready to verify; wherefore ſor 
want of a ſufficient declaration, the ſaid Thomas prays judg- 
ment of the ſaid declaration, and that the ſame may be 
quaſhed, Sc. 


Joinder in de- And the ſaid Catharine ſaith, that by any thing by the ſaid 


murrer.] - 


Thoma above alleged, the declaration of her the ſaid Ca. 
tharine ought not to be quaſhed, becauſe ſhe ſaith that the 


declaration aforeſaid, and the matter therein contained, are 


ſufficient in law to maintain the faid action of the ſaid Ca- 
tharine againſt the ſaid Thomas, which ſaid declaration, and 


the matter in the ſame contained, ſhe the ſaid Catharine is 


ready to verify and prove, as the court ſhall award; and 
becauſe the faid Thomas doth not anſwer to the ſaid decla- 
ration, nor doth otherwiſe gainſay the ſame, ſhe the ſaid 
Catbarine prays judgment and her ſaid debt, together with 
her damages, occaſioned by the detaining of that debt, to 
be adjudged to her, &c. But becauſe, Ec. 


It was objected, ½, That it appeared by the condition of 


the bond that it was executed and given upon an illegal, fla- 
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gitious conſideration of having cohabited with the plaintiff, 


who appears to be a ſpinſter, being ſo named in the decla- 
ration, and therefore the court would not aſhſt her to reco- 


ver any debt thereupon ; and cited the Digeft, Lib. 45, /ec. 


123, and Cicero de Senectute 12, where he explains the word 


 Fiagitium to mean ffuprum, (thus) Stupra & adulteria & omne 
tale flagitium nullis aliis illecebris excitantur niſi voluptatis; and 


Cie Verr. 5, 10. Noctis longitudo flupris & flagitiis conturba« 


tur. 2dly. That this bond appears to be given for a conſi- 


deration paſt, and therefore is no conſideration at all; and 
cited 1 Roll. Abr. 11,12. Moor 642, 643, S. P. 2 Stran. 


933, 8. P. 


Judgment for 
the plaintiff, 


Per Clive, Bathurſt, and Gould Juſtices, (abjente coi 
juſtic- Wilmet ) without hearing the other fide, 
judgment for the plaintiff. | 


Clive Juſtice; I am in a court of Common Law, and not 


in an Eccleſiaſtical court; if a man has lived with a git} 


and afterwards gives her a bond, it is good; ſuppoſe this 
bond had been given dy the defendant to the plaintiff for 
being his miſtreſs, it would have been good in point of 
law, although in a court of equity it would be poſtponed to 
creditors. Sir Foſeph Jekyll, Maſter of the Rolls, in a caſe 
where crcditors interfered againſt a bond of this ſort, wil- 
ed he could have given the lady the money upon the bond; 
and where it is premeum pudoris a court of equity _— 
— : a ; : Y 


— 
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relieve againſt ſuch a bond. This condition is incapable of 
nan explanation to make the bond an illegal act. 


Bathurſt Juſtice : Where a man is bound in honour and 


conſcience, God forbid, that a court of law ſhould ſay the 
contrary z and wherever it appears that the man is the 


| ſeducer, the bond is good. Bracton ſays, when a man co- 


habits with an unmarried woman it is /egitima concubina, 
and Exodus cp. 22. v. 16. If a man entice a maid that 1s not 
betrothed, and lie awith her, he ſhall ſurely endow her to be his 
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101%. See alſo Deuteronemy cap. 22. v. 28, 29. „If a man 


« find a damſel that is a virgin which is not betrothed, and 


« then the man that lay with her ſhall give unto the dam- 
« ſel's father fifty ſhekels of ſilver, and ſhe ſhall be his wife, 
« becauſe he hath humbled her, he may not put her away 
« all his days.” Honour and conſcience onght to bind eve- 
ry man in point of law. In an action in the King's Bench 
upon a promiſe of marriage, the evidence upon the trial 
was, that the defendant had bragged and boaſted that he 


| had debauched the plaintiff, by promiſing her marriage; this 


cauſe being tried before me in the circuit, 1 left it to the 


the plaintiff and 500/, damages, which I thought right; the 
court of King's Bench approved of my opinion, refuſed to 


« lay hold on her, and lie with her, and they be found, 


jury upon that evidence only, and they gave a verdict for 


ſet aſide the verdiCt, and thought pool. damages were lit- 


tle enough. 


Could Juſtice : The court may take this for a lawful and 


conſcientious conſideration ; we muſt preſume that the de- 


fendant hath done what in honour and conſcience he ought 


to have done, and that he thought himſelf a wrong-doer, 
and gave the plaintiff this bond to make her amends. | 


Collins verſus Blantern. C. R. 


This record is of Hilary term in the ſeventh year of the 
_ reign of King George the third. Roll 326. 


Shropſhire, B O EER T Blantern late of Rodenhurft in Debt upon 3 
to wit, ** the ſaid county, yeoman, was ſummoned bond for jool. 


to anſwer Edward Collins of a plea, that he render to him 
ſeven. hundred pounds which he owes to and unjuſtly de- 


tains from him, c. Whereupon the ſaid Edward Collins 


by Jahn Lake his attorney ſays, that whereas the ſaid Ro- 
bert Blantern on the ſixth day of April, which was in the 
year of our Lord 1765, at Rodenhurſt:aforeſaid in the coun- 


ty aforeſaid, bx. bis certain writing obligatory acknowledg- 


ed himſelf to be held and. firmly bound. unto the ſaid. Ed- 
ward Calling in the aforeſaid ſum of ſeven hundred pqunds, 


dated the 6th 
day of April 


1765. 


to be paid to the ſaid Edward Collins when he ſhould, be 
OT thereunto 


— 
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1767. thereunto required; n-vertheleſs the ſaid Robert Blantern 
— (although often thereunto required) hath not paid the ſaid 
Corrs ſeven hundred pounds to the ſaid Edward Collins, but hath 
Brax+exx. hitherto refuſed and ſtill doth refuſe to pay the ſame to the 

| - faid Edward Collins, wheyeſore he ſays that he is the worſe, 
and hath damage to the value of ten pounds, and therefore 

he brings ſuit, and ſo forth; and he brings here into 

court the aforeſaid writing obligatory, which teſtifies the 

ſaid debt in form aforeſaid, tne date whereof is the ſame day 

and year abovementioned. | 


it Plex ſets / And the ſaid Nobert) by George Greene his attorney, (comes 
forth oyer of and defends the wrong and injury, when, Sc. and craves 
f oger) of the ſaid ſuppoſed writing obligatory, and it is read 
thers with the to him in theſe words, (to wit) Know all men by theſe pre. 
defendant 2 ſents, that we John Il uller of Horton in the county of Staſ 
18 — bound te Ford, yeoman, T homas alter of Draycett in the Moores in 
the plaintiff in the ſaid county of Stafford, ycoman, and Ratert Blantern 
. of Redenburft in the county of Sa/9p, yeoman, are held and 
firmly bound to Edward Collins of Brecand in the ſaid coun- 

ty of choc ſurgeon, in the ſum of ſeven hundred 
pounds of good and lawful money of Great Britain, to be 
paid to the ſaid Edward Collins, or his certain attorney, ex- 
ecutors, adminiſtrators or aſſigns, for which payment, to 
de well and fathfnlly made, we bind ourſelves and each 
and every of us jointly and ſeverally, our and each and 
every of our heirs, executors and adminiſtrators, firmly by 
theſe preſents, ſealed with our ſeals ; dated this fixth day of 
April in the fifth year of the reign of our ſovereign Lord 
George the third, by the grace of God, of Great Britain, 
France and Ireland King, defender of the faith, and fo 
forth, and in the year of our Lord one thouſand ſeven hun- 

dred and fixty-fve ; he alſo craves oyer of the condition to 
the ſaid ſuppoſed writing abligatory, and it is read to him 
And alſpoyerof in theſe words, to wit, The condition of this obligation is 
= ee bee me ſuch, that if the above bounden hn Walker, Thomas Wal. 
: . ker, and Robert Blantern, our heirs, executors or adminiſtra- 
intiff on the tors, ſhall and do well and truly pay or cauſe to be paid 
_ of May unto the above named Edward Collins, his executors, admi- 
niſtrators or aſſigns, the full ſum of three hundred and fifty 

pounds of good and lawful money of Great Britain, upon 

the ſixth day of May next, without fraud or further delay, 

then this obligation to be void and of none effect, or elſe to 

remain in full force and virtue; {which being read and 

heard, the ſaid Robert ſaith that the ſaid Edward ought 

not to have his aforeſaid action thereof againſt him the ſaid 

Robert, becauſe he ſays that the ſaid ſuppoſed writing obli- 

is not his deed, and of this he puts himſelf upon thc 
country, c. And for further plea in this behalf the ſaid 
©" Robert, by leave of the court here for this purpoſe firſt had 
and obtained, (according to the form of the ſtatute in ſuch 
ciiſe made and provided, ſays, that the ſaid Edward ought 
not de have his aforeſafd action thereof againſt him, ” 
„anal | caule 


the abovementioned ſuppoſed writing obligatory, and alſo —ʃ 


the ſaid John Walker and Thomas Walker in the ſaid ſup- 24ly, The defen- 


| ligatory, and alſo before the time of the making of the ſaid on five indi 


wicked, and corrupt agreement hereafter mentioned, and ing the bond 


ſaid ſuppoſed writing obligatory was made about to come veral traverſes 


dictments aforeſaid, the ſaid Edward Collins the plaintiff, =: Stafford. 


evidence - on any or either of the ſaid indictments a- 
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Cortrxs 
4 


before and at the time of the making of the OST 
aforeſaid, grantees. 


note hereafter mentioned, (to wit) at Rodenhvr 


>: a Li 


poſed writing obligatory named, and alſo one Robert Wals dant pleads; that 


one T hemas Scille! e 70 2 befure and at the 
ker, as Scilleloe, and one Fohn Cullict, ſtood re 9 — 


ſpeclively indicted in a due courſe of law on the proſecu- h bond; ab 


tion of one 7. Rudge, by five ſeveral and reſpeCtive in- the note "cr 
dictments for wilfu! and. corrupt perjury, towhich ſaid ſe- n | 

veral and reſpective indictments, the ſaid John Malter, John 2nd Tho- 
Thomas Walker, Nobert Walker, Thomas Scilletoe, and John mas Walker and 


Cullick, had reſpectively pleaded the ſeveral pleas of Not _ ee 


guilty before the making of the ſaid ſuppoſed writing ob- by John Rudge, 
note hereafter mentioned; and the traverſes of the ſaid pin bpm 
John Waller, Thomas Walker, Robert Walker, Thomas Scil- jury, . 5 ad 
lite, and John Cullic reſpectively on the reſpective indict- feverally plead- 
ments were, at the time of the making of the unlawful, as . — 


of the note heren fter mentioned, and alſo of the above ſup- and nate. 
poſed writing obligatory, (to wit) on the day whereon the And che ſe- 
on to be tried at the aſſizes then, / to wit) on that day be- 2 2 
ing, and continuing to be held at Stafferd for the county of at the time of 
Stafford, and that the ſaid hn Walker, Themas Mulder, r c me ON 
Robert Walker, T homas Scillitae and Jahn Cullick, ſo ſtanding ment after _ 
indicted on the proſecution of the {aid Joh» Rudge, and the tioned, and the 
ſaid traverſes ſo being about to be tried as aforeſaid, it a A= 
was on the ſaid ſixth day of April in the year 1765, in the the fame day 
ſaid writing obligatory mentioned, (to wit) at Redenhurft the bond was 
| e, were a- 


aforeſaid, unlawfully, wickedly and corruptly agreed by — andes er can 


and between the ſaid Jahn Rudge, the proſecutor of the in- on to be tried 


and the ſaid Jh Walker, Thomas alter, Robert Walker, : 
Thomas Scilliloe, and John Cullick, the defendants in theſe s hn Shag 
reſpective indictments, that the ſaid Edwward Collins the now ruptly agreed 
plaintiff ſhould give to the ſaid John Rudge the proſecutor 1 
of the indictments aforeſaid, his note in writing, common- the plaintiff, — 
2 a promiſſory note, as and for value received, to bear and the five = 
te on a certain day and in a certain year now paſt, (to _ 3 
wit } on the day and year laſt mentioned for a large ſum of tiff mould give 
money, (to wit) the ſum of three hundred and fifty che. Proſecutor 
pounds, payable to the ſaid John Rudge thereafter, (to wit) ey IE, 
one month after the date thereof, as a conſideration for his fideration ſoxnot 
the ſaid John Rudge's not appearing to give evidence as . 
proſecutor on the trial of any or either of the traverſes —_— 
aforeſaid, againſt any or either of the defendants, and that traverſes.  . 
in conſideration thereof the ſaid John Rudge ſhould not, | 
nor would appear at the trial of the traverſes afore- | 


faid as proſecutor, and ſhould not, nor would give 
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1767. againſt any or either of the parties ſo ſtanding indicted ay 
ww aforeſaid, and that the (aid John Walker, Thomas Walker, 
Corrie: and Robert Blantern the now defendant, ſhould ſeal, and as 
"IO their deed deliver unto the ſaid Edvard, Collins, their bond 


M. or obligation of the ſame date with the ſaid note in the pe- 


_ ebligors ſhould nal ſum of ſeven hundred pounds, with a condition thereun. 


n bond der written, for the payment of three hundred and fifty 
— he Ponte. pounds on the ſixth Jay of Afay then next and now elapſeqd, 


of the note as an as an indemnity to him the ſaid Pdwvord Collins for the giv- 


er * ing of ſuch note; and the ſaid Robert Blantern further ſaith, 
| — ſuch — that in purſuance and in part of performance of the ſai] 


The plinif unlawful, wicked and corrupt agreement, the ſaid Fdwarl 


gave to Rudge Calling did then and there, before the trial of the ſaid tra- 


the piolecuror | « 33 . 
the Ate for Verſes, or of any or either of them, (to wit) on the ſaid ſixth 


350l, day of April in the year 1765, aforeſaid, at Rodenhurſt afore- 
7 5 ſaid, make, give, and deliver unto the faid Jobn Rudge his 
certain note in writing, commonly called a promittory note, 
bearing date as aforeſaid, (to wit) on the day and in the 
year Jaſt mentioned, for the ſum of three hundred and fifty 
pounds, as for value received, payable to the faid Jahn 
Rudge thereaiter, (to wit) one month after the date thereof, 
according to the tenor and effect of the agreement afore- 


for not appear- faid, as a conſideration for his the faid 72hn Rudge's not 


- ing asprofecutor appeat ing as proſecutor, and for his not giving evidence a; 
and giving evi- whe : ; 3 
dene. proſecutor on the trial of any or either of the traverſes 
i 4 | aforeiaid, againſt any or either of the parties ſo indicted as 
"Io - aforeſaid, and that in purſuance of the faid untawful, 


» wicked and corrupt agreement, and according to the tenor 
and effect thereof, the ſaid % Rrage then and there a:- 
cepted, had and received the ſaid note of and from the 


: And chat the ob- ſaid Edvard Collins for the purpoſe aforeſaid, and in part 
— on giving of performance of the aforefaid unlawful, wicked and cor- 


Note execut- 


ed this bond. TUPt agreement; and that in further purſuance and com- 


4 


| pletion of the ſaid unlawful, wicked and corrupt agree- 
p ment, and according to the term and effect thereof, the ſaid 
John Walker, Thomas Walker and Robert Blantern, the now 

defendant, did then and there immediately after the giving 

of the ſaid note, and before the trial of the traverſes afore- 

ſaid, or of any or either of them, (to wit) on the ſaid fixt! 

day of April in the year 1765, aforeſaid ſeal, and as their 

deed deliver unto the ſaid Eduard Collins the ſaid writing, 


e indemnieyCified, as an indemnity to him the ſaid Edword Collins for 


— . 
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aver, that the ſaid ſuppoſed writing obligatory nos 
| 5 brought 
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brought here into court was given for ſuch conſidera- 1767. 
tion as aforeſaid, and no other whatſoever, and that he the * 
ſaid Robert Blantern and the ſaid John Walker and Thomas COLLINS 

Walker mentioned in the ſaid ſuppoſed writing obligatory pg, ANT BAU. 
were not, nor were, or was any or either of them, at the an aveiment 
time of the making of the aforeſaid note, or at the time of that the * 

the ſealing or delivering of the faid ſuppoſed writing obliga- he Hid confide- 
tory to the ſaid Edward Collins, or at the time of his ac- ration, and no 

ceptance of the ſaid ſuppoſed writing obligatory, in any ocher; 9 

wiſe indebted to the ſaid Edward Collins, or to the ſaid g chat che ob- 

Fohn Rudge in any ſum of money, or in any other reſpect jigors weie not 
- whatſoever, and fo the ſaid Robert Blantern ſaith that the ſaid 1 to che 

ſuppoſed writing obligatory ſo made and given by them the Pente e 

ſaid Robert Blantern, Fohn Walker and Thomas Walker for the the bond is void 
cauſe aforeſaid is void in lam, and this he is ready to verify, in law, et hoc, 
wherefore he prays judgment if the ſaid Edward Collins ce. 

1 85 ought to have his aforeſaid action thereof againſt him, c. 

And for further plea in this behalf, the ſaid Robert Blan- 
tern by like leave of the court here for this purpoſe firſt had 
and obtained according to the form of the {tatute in ſuch 

caſe made and provided, ſays that the ſaid Edward ought 

not to have his aforeſaid action thereof againſt him, be- | 

cauſe he ſays that the ſaid ſuppoſed writing obligatory was _, plea, chat 

given by the ſaid Robert Blantern, John Walker and T h5mas 18 Lo en 

Walker to the ſaid Edward (to wit) at Rodenburſt aforeſaid, _ by the ob- 

to indemnify the ſaid Edward againſt a certain note in $95 * 

writing of the ſaid Edward's, commonly called a promiſory againſt . 

note, then (to wit) on the ſaid ſixth day of April in the year given by him to 

17686. aforeſaid, to wit, at Rodenburſt aforeſaid, given by de Proſecutor, | 

the ſaid Edward Collins to the ſaid John Rudge, as for value plaintiff has not 
received, bearing date on a certain day and in a certain year 8 
now paſt, to wit on the day and year laſt aforeſaid, where- & _ png 
by the ſaid Edward promiled to pay to the ſaid John Rudge 

” a certain ſum of money, to wit, the ſum of three hundred 

d and fifty pounds, as for value received, at a certain time 


thereafter, to wit, one month after the date of the ſaid note, 
8 which ſaid note ſtill remains unpaid, and that the ſaid Ed- 
A ward Collins hath not been in any wiſe damnified by means of 
t1 the ſaid note, or of the giving of the ſame; and this the 
as ſaid Robert Blantern is ready to verify; wherefore he prays 
85 judgment if the ſaid Edward ought to have his aforeſaid 
1 action thereof againſt him, &c. Jobn Glynn. 
d; And the ſaid Edward Collins, as to the ſaid plea of the t 
7. ſaid Robert by him firſt above pleaded in bar, and whereof he 2 ry 


hath put himſelf upon the country, ſays, that he the ſaid 21 
Edward doth the ſame likewiſe ;\ and the ſaid Edward, as to 
the ſaid plea of the ſaid Robert by him ſecondly above pemurrer tothe 
pleaded in bar, ſays that he, by reaſon of any thing by the 24 plea. 
ſaid Robert above in that plea alledged, ought not to be 
barred from having and maintaining his ſaid action againſt 
the ſaid Robert, becauſe he ſays that the ſame plea, in man- 
ner and form as the ſame is above pleaded, and the matters 
therein contained, are not ſufficient in law to bar = | 
al 
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1767. ſaid Edward from having his ſaid action againſt the ſaid 
ny =esd Robert, to which ſaid plea, in manner and form above 
 CoLLixs pleaded, the faid Edward Collins hath no need, nor is he 

1 r the law of the land in any manner to anſwer; and 
this he is ready to verify; wherefore for want of a ſufficient 
plea in this behalf, the ſaid Edward Cllins prays judgment 
and his debt aforeſaid, together with his damages, by oc- 

1 _ caſion of the detaining that debt, to be adjudged to him, 

=_ >= to 39 fe, and the ſaid Edward Collins, as to the fig plea of the 

to * faid Robert by him laſtly above pleaded in bar ſays, that he 
by reafon of any thing, by the ſaid Robert, above in that 
plea alledged, ought not to be barred from having and 

maintaining his faid action againſt the ſaid Robert, becauſe 
he fays that the ſame plea, in manner and form as the ſame 
is above pleaded, and the matters therein contained, are 
not ſufficient in law to bar the ſaid Edward from having his 
ſaid action againſt the ſaid Robert, to which faid plea, in 
manner and form above pleaded, the ſaid Edward Collins 

hath no need, nor is he bound by the law of the land in 

any manner to anſwer; and this he is ready to verify; . 

wherefore for want of a ſufficient plea in this behalf, the 
faid Edward Collins prays judgment, and his debt aforeſaid, 
together with his damages, by occaſion of the detaining that 

debt, to be adjudged to him, Wc. A 

And the ſaid Robert faith that the ſaid plea by him the 

ſaid Robert ſecondly above pleaded in bar, in manner and 

form as the ſame is above pleaded, and the matters therein 
contained, are ſufficient in law to bar the ſaid Edward from 
having his ſaid action againſt the ſaid Robert, which ſaid 
plea, and the matters therein contained, he the faid Robert 
is ready to verify and prove, as the ſaid court ſhall award; 
and becauſe the faid Edward hath not in any manner an- 
ſwered thereto, nor in any wiſe denied the ſame, he the 
faid Rebert prays judgment, and that the faid Edward may 
be barred from having his faid action thereof againſt him the 
faid Robert, Cc. and becauſe the juſtices here will adviſe of 
and upon the premiſſes before that they give judgment there- 
upon, day is given to the parties aforeſaid here until 
to hear their judgment thereupon, fo that the 

ſaid juſtices here are not yet ready to give judgment thereon; 
and the ſaid Robert further faith, that the faid plea by him 
the faid Robert laſtly above pleaded in bar in manner and 
form as the ſame is above pleaded, and the matters therein 
contained, are ſufficient in law to bar the ſaid Eduard from 
having his ſaid action againſt him the ſaid Robert, which 
\:1d plea, and the matters therein contained, he the ſaid 
Robert is ready to verify and prove, as the court ſhall award; 
and becauſe the ſaid Edward hath not in any manner anſwer- 
ed thereto, nor in any wiſe denied the ſame, he the ſaid 
Robert pray u ment, and that the ſaid Edward may be 
barred from having his ſaid action thereof againſt him the 
ſaid Robert, &c. f 5055 Glynn. : 


Joinders in d- 
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to the caſes of fimony, dureſi, coverture, infancy, c. is on 
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And becauſe the juſtices here will adviſe of and upon the 


premiſſes before that they give judgment thereupon, day is 


given to the parties aforeſaid here until to hear their 
judgment thereupon, for that the ſaid juſtices here are not 
as yet ready to give judgment thereon; and in order to try 
the iſſue between the parties aforeſaid above Joined to be 
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tried by the country, the ſheriff is commanded that he 


cauſe to come here in eight days of the purification of the 


bleſſed Mary twelve, &c. by whom, &'c. and who neither, 


{9 to recognize, Qc. becauſe as well, He. 


Collins verſus Blantern. C. B. 


HIS caſe was well argued laſt Hilary term by ſerjeant 
| Nares for the plaintiff, and ſerjeant Glynn for the de- 
fendant, and in this term by ſerjeant Burland for the plain- 
tiff, and ſerjeant Zephſcn for the defendant. 5 


On the ſide of the plaintiff it was inſiſted that the condi- 
tion of the bond being ſingly for the payinent of a ſum of 


money, the bond is good and lawful; and that no averment 


ſhall be admitted that the bond was given upon an unlawful 
conſideration not appearing upon the face of, it, and there- 
fore that the ſpecial plea is bad ; upon the firit argument 
theſe caſes were cited for the plaintiff, Carth. 252. Comb. 
T homſon v. Harvey, Lady Downing v. Chapman C. B. Mich. 


6 Geo. 2. (now depending in error in B. R.) 1 Leon. 73, 


203. Jenk. 106. Carth. 300. Comb. 245. Empſon v. Ba- 
thurfl, 1. Mod. 35. Hutton 52. Vent. 331. Cre. Fac. 248. 


For the defendant it was inſiſted, that the averment of the 


wicked and unlawful conſideration of giving the bond, 


might well be pleaded, although it doth not appear upon 
the face of the deed; and that any thing which ſhews an 
obligation to be void, may well be averred, although it 


doth not appear on the face of the bond, as dureſs ; that 


it was delivered as an e/cr9ww to be delivered upon a certain 


condition to the obligee; infancy, coverture, or upon a fimo- 


niacal contract, maintainance, Cc. and although it is ſaid, 


| there is a difference between bonds being void at common 


law, and by ſtatute, yet it is otherwiſe, for the common law 
was originally by ſtatutes which are now not in being; the 
general rule that you cannot plead any matter dehors the 


deed, doth not apply to this caſe; the true meaning of that 


rule is, that you cannot alledge any thing inconſiſtent with 


and contrary to the deed, but you = alledge matter con- 


fiſtent with the deed ; the bond in the preſent caſe is for 
the payment of money; The plea admits this, and the aver- 


be paid, and therefore is not inconſiſtent or contradictory 
to the condition” of the bond; this rule of pleading applied 


the 


ment alledges upon what conſideration that money was to 
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the ſide of the defendant in this caſe. © In bonds not to 
follow a trade the defendant may aver the conſideration to 
avoid the bond. Downing v. Chapman is not like this caſe, 
that was an averment contradictory to the condition of the 
bond, and amounted to a defeaſance, the preſent condition 
is conſiſtent with the condition, which is for payment of 
money, and only ſhews the bad conſideration upon which 
the money was to be paid. 


Upon the firſt argument the Lord Chief Juſtice broke the 
caſe, and ſaid that this was very different from the caſe of 
Lady Downing v. Chapman, and therefore he would conſider 
it wholly independent thereof; and ſaid, as he was then d- 
vided, he thought there was no difference between an act 
being void by ſtatute or by the common law, that the prin- 
ciple the judges heretofore have gone upon for making the 
diſtinction (in the books) is not a ſound one; for where- 
ver the bond is void at law or by ſtatute, you may ſhew 
how it is void by plea, and that in truth it never had any 
legal exiſtence. That the ſtatute law is the will of the le- 

illature in writing; the common law is nothing elfe but 
Matetee worn out by time, all our law began by conſent of 
the legiſlature, and whether it is now Ko by ufage, or 


writing, it is the ſame thing; a ſtatute ſays ſuch a thing 


ſhall be avoided by plea, why therefore may not a deed exe- 
cuted upon a conſideration againſt the common law be 
avoided by plea ? In dureſs, fimony, infancy, coverture, &c. 


the plea diſcloſes that in truth there never was any obliga- 


tion. The principle, upon which courts of juſtice muſt 
go, is, to enforce the performance of contracts not in- 
jurious to ſociety; and it would be abſurd to ſay that a 
court of juſtice ſhall be bound to inforce contracts i injurious 
to, and againſt the public good. No man ſhall come into a 
court and ſay, « give me a ſum of money which I deſire to 
« have contrary to law”; there can be no doubt but that 
the compounding a proſecution for wilful and corrupt per- 
jury is a very great offence to the public, and whether it 


was between ſome perſons who are ſtrangers to this e, 
it is not material. 


1 Juſtice (upon 3 this caſe), ſaid, that che 
caſe of Lacy Downing v. Chapman was not like it. | 


Gould Juſtice (upon the breaking this caſe) ſaid, that he 
differed with the reſt ot the court in the judgment given in 
lady Downing v. Chapman, and that upon the whole of that 
. caſe he thoaght the averment that the bond there given was 
upon a wicked conſideration, ought to have been admitted; 
he ſaid that if this cafe at bar had been upon a ſimple con- 
tract, the court would not have heſitated: a moment, but 
would have given judgment that it was bad; and ſhall the 
court ſanctify a deed made upon a wicked ad ee 

. cauſe 


J%ͤ ß v Ra 


Eaſter Term 7 Geo. 3. 
becauſe it is ſealed? To have a deed which ought to be for 


à man's good turned to evil purpoſes, he thought very 


following effect. 


wrong, and that there was no diſtinction, whether a deed 
be void at law or by ſtatute. 

Upon the ſecond argument of the cafe at bar in this term, 
the Lord Chief Juſtice delivered the opinion of the whole 
court (and pronounced judgment for the defendant) to the 


Lord Chief Juſtice Vilmot: Four queſtions are to be con- 


ſidered : 5 


, Whether it doth not appear from the facts alledged 


in the ſecond plea, that the conſideration for giving the bond 
is an illegal conſideration ? | | 


2d. Whether a bond given for an illegal conſideration, is 
not clearly void at common law ab initio ? 


zd. Suppoſing the bond is void, whether the facts diſ- 


cloſed in the plea to ſhew it void, can by law be averred and 


ſpecially pleaded ? 


4th. If they can be pleaded; then whether this ſecond 
j1 a is duly, aptly and properly pleaded ? = 


1. As to the firſt queſtion, ii hath been inſiſted for the 


- plaintiff that he was not privy to the bargain and agreement, 


ſo (as to him), there appears to be nothing illegal done by 
him. But we are all clearly of opinion that the whole of 
the tranſaction is to be conſidered as one intire agreement; 
for the bond and note are both dated upon the ſame day, for 
payment of the ſame ſum of money on the ſame day; the 
manner of the tranſaction was to gild over and conceal the 


truth, and whenever courts of law ſee ſuch attempts made 


to conceal ſuch wicked deeds, they will bruſh away the cob- 
web yarniſh, and ſhew the tranſactions in their true light 


this is an agreement to ſtifle a proſecution for wilful and 
corrupt perjury, a crime moſt detrimental to the common- 
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wealth; for it is the duty of eyery man to proſecute, appear 


againſt, and bring offenders of this ſort to juſtice; many fe- 
lonies are not ſo enormous offences as perjury, and therefore 
to ſtifle a proſecution for perjury, ſeems to be a greater of- 
fence than compounding ſome felonies; the promiſory note 
was certainly void; what right then hath the plaintiff to re- 
cover upon this bond which was given to indemnify him 


from a note that was void? they are both bad, the conſider- 
ation for giving them being wicked and unlawful. 


2. As to the ſecond point, we are all of opinion that the 
bohd is void ab initio, by the common law, by the civil law, 
moral law, and all laws whatever; and it is ſo held by all 

. writers 
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1767. writers whatſoever upon this ſubject, except in one paſſage 
; in Erotius, lib. 2. cap. 11. ſect. 9. where I think he is greatly 
Cordis miſtaken, and diflers from Puffenderf lib. 3. cap. 8. ſe. 8. 
BIaNr AN. Who, in my opinion, convicts the doctrine of Gretius, In 

Juſtiu. Infiit. lib. 3. tit. 20. deturpi caufa, ſect. 23. Qliod tur- 

fi ex cuuſa promifſum eff, veluti fr quis hemicidium vel ſacrile- 

gium fe facturum promittat, non valet, And Vinnius in his 

commentary, carries it ſo far as to ſay you ſhall not ſtipu- 
late or promiſe to pay money to a man not to do a crime, 

Si quis pecuniam promiſerit, ne furtum cut cadem fuceret, aut 

ſub conditione, ſi non fecerit, adbuc dicendum, ſtipulationem nul- 

lius eſſe momenti ; cum hoc ipſum flagitioftan eft, pecuriam pa- 

ciſei quo flagitio abjſiineas, Dig. lib. 1. tit. 5. Code lib. g. tit. 

7. to the ſame point. e 


This is a contract to tempt a man to tranſgreſs the law, 
to do at which is injurious to the community; it is void 
by the common law, and the reaſon why the common law 
ſays ſuch contracts are void, is for the public good: wu 
ſhall nat flipulate for iniguity; all writers upon our law agree 
in this, no polluted hand ſhall touch the pure fountains of 
Juſtice; whoever is a party to an unlawful contract, if he 
hath once paid the mone y ſtipulated to be paid in purſuance 
thereof, he ſhall not have the help of a court to fetch it 
back again, you ſhall not have a right of action when you 
come into a court of juſtice in this unclean manner to re- 
cover it back. Procul 0! procul ęſte profani. See Dect. & 
Stud. fo. I2, and Chap. 24. | d | 


3. The third point is, x hether this matter can be pleaded; 
it is objeQed againſt the defendant that he has no remedy 
at law, but mult go and ſcek it in a court of equity; I an- 
{wer, we are upon a mere point of common law, which 
muſt have been a queſtion of law, long before courts of 

equity exerciſed that juriſdiction, which we now ſee them 
þ exerciſe ; .a juriſdiction which never would have ſwelled to 
that enormous bulk we now ſee, if the Judges of the courts. 
of common law had been antiently as liberal, as they have 
been in later times; to ſend the defendant in this caſe into a 
court of equity, is to ſay there never was any remedy at law 
againſt ſuch a wicked contract as this is; we all know when 
the equity part of the court of Chancery began. I ſhould 
have been extremely ſorry if this caſe had been without re- 
medy at common law, E boni judicis ampliare juriſdictionem; 
and I ſay, eff beni judicis ampliare juſtitiam; therefore when- 
ever fach caſes as this come before a court of law, it is for 
the public good that the common law ſhould reach them and 
give relief. I have always thought that formerly there was 
too confined a way of thinking in the Judges of the com- 
mon law courts, and that courts of equity have riſen by 
the Judges not properly applying the principles of the com- 
mon law, but being too narrowly governed by old caſes 
and maxims, which have too much prevented the public 
from having the benefit of the compon law. It is 3 ob- 
| jected 
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jected as a maxim, that the law will not endure a fact in pais 
debors a ſpecialty to be averred _ it, and that a deed can- 
not be defeated by any thing leſs than a deed, and a record 
by a record, and that if there be no conſideration for a bond 
it is a gift. I anſwer, that the preſent condition is for the 


payment of a ſum of money, but that payment to be made, 


was grounded upon a vitious conſideration, which is not in- 
conſiſtent with the condition of the bond, but ſtrikes at the 
contract itſelf, in ſuch a manner as ſhews, that, in truth, 
the bond never had any legal entity, and if it never had any 
being at all, then the rule or maxim that a deed muſt be de- 
ſeated by a deed of equal ſtrength doth not apply to this caſe. 
The law will legitimate the ſhewing it void ab initio, and 
this can only be done by pleading; nothing is due under 
ſuch a contract, then the law gives no action, the debitum 
never exiſted; as much as if it had been ſaid it ſhall be void 
becauſe there is no debt. but if this wicked contract be not 

leadable, it will be good at law, be ſanctified thereby, and 
E the ſame legal operation as a good and an honeſt con- 
tract, which ſeems to me moſt unreaſonable and unrighteous, 
and therefore, unleſs I am chained down by law to reject 
this plea, I will admit it, and let juſtice take place; what 
ſtrange abſurdity would it be for the law to ſay that this 
contract is wicked and void, and in the fame breath for the 
law to ſay, you ſhall not be permitted to plead the facts 
which clearly ſhew it to be wicked and void; I am not for 
ſtirring a fingle pebble of the common law, and without al- 
tering the leaſt tittle thereof, I think it is competent; and 
reaches the caſe before us. For my own part I think all 
the caſes upon acts of parliament, with reſpect to making 
bonds c. void, do warrant the receiving this plea and 
averment, there is no direction in ſuch acts of parliament 
given for the form and manner of pleading in thoſe caſes, 
the end directs and ſanctifies the means; I think there is no 
difference between things made void by act of parliament, 
and things void by the common law; ſtatute law and com- 
mon law both originally flowed from the ſame fountain, the 
legiſlature, IJ am not for giving any preference to either, but 
if to either, I ſhould be for giving it to the common law; 
if there had ever been any idea or imagination, th#t ſuch a 
contract as this could have ſtood good at common law, ſure- 
ly the legiſlature would have altered it. There has been a 


diſtinction mentioned between a bond being void by ſtatute, 


and at common law, and it is ſaid that in the firſt caſe, if it 
be bad, or void in any part, it is void in toto; but that at 
common law it may be void in part, and good in part, but 

this proves nothing in the preſent caſe; the judges formerly 
thought an act of parliament might be cluded if they did not 
make the whole void, if part was void; it is ſaid the ſtatute 
is like a tyrant, where he comes he makes all void, but the 


351 


1767. | 
CLAS IrnGa 


 CoLLiNSs 
V, 
BAN Tax. 


common law is like a nurſing father, makes only void that x Ley. 209. 
part where the fault is, and preſerves the reſt. 1 Med. 35, Hard. 464 


36. The caſe of a fimoniacal contract as 
To | - 
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Lww—/ avoided t common law; the two caſes in Leon. I ſet one 
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V. 
BLANTERN, 
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697. 623. 
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oor 564. 
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plea, this proves the contract in the preſent caſe is to be 


againſt the other, and lay no ſtreſs upon either; infancy, co- 
ett dureſs, c. — to this who he plea 
ſhews a fact, which if true the bend never had any legal ex. 
iſtence at all; as to a bond being a gift, that is to be repelled 
by ſhewing it was given upon a bad conſideration ; you may 
thereby repel the preſumption of donation z it has been ob- 

jected that the admiſſion of ſuch plea as the preſent, will 
ſtrike at ſecurities by deed; the anſwer is, that ſuch a plea 


in the caſe of infancy, gaming, dureſs, tc. Qc. is admillible; 


what is the plea of non ef factum? gg in 100 of them are 

7 Ws is ſuch a plea to be received; and not the 
preſent plea, I ſee no reaſon * I want no caſe to war- 
rant my opinion, it is enough for me, if there be no caſe 
againſt me, and I think there is not. In 1 Hen. 7. 14. 16. 
b. Brian was then the Chief Juſtice, and his opinion there 
is founded upon what I have now ſaid z Brian ſays; © Ido. 
« not ſee in any caſe in the world how a man can avoid a 
ic ſpecialty by a bare matter of fad concerning the ſame 
« deed, if ſo be that the.deed iwas good at the commencement”; 


but the preſent deed was never good. Mor 564. is a ſimo- 


niacal contract pleaded to a bond, which was held a bad 
plea, becauſe /imony was not then conſidered as contrary to 
our law, but at this day, fmony being againſt our law, ſuch 
a plea would be good; the caſe in Cob. 121, is nothing but 
an obitèr diftum of a judge to which I pay very little regard. 


4. As to the fourth point, I think, the plea is rightly 


' pleaded, and concludes very properly in faying, „And ſo 


the ſaid bond is void”; it ſeems to me that non eff factum 
could not have been properly ſaid at the concluſion of this 
plea after the ſpecial matter before alledged uon of fatum 
means nothing but that, « I did not ſeal and deliver the 
% bond”; and why non ef factum may be pleaded by a feme 
covert J do not clearly fee the reaſon, unleſs the law unites 


the huſband and wife ſo cloſely that it conſiders them ase 


and the ſame perſon, ſo that ſhe, without the huſband, caa- 
not execute the deed. If two be jointly bound, and only 
one ſued, he cannot plead non eff factum, but ought to plead 
that another was bound with him. 5 Rep. 119. a. 6. it is 
fair to tell the party what is your defence, upon what 


point you put your caſe; I think the right way is to con- 
_ clude the plea as it is, And ſo the ſaid ꝛuriting obligatory is void, 


et hoc, Ec. and ſo pray judgment if the plaintiff ought to 


have his action, Sc. and do not ſec how he 1 non eft 


Feffum, when he ſealed the deed: But ſuppoſing the plea 
might have been more aptly concluded, yet it is well enough 
upon a general demurrer, as this is, and we are all of opi- 
nion that judgment muſt be for the defendant; that the 
averment pleaded is not contradictory, but explanatory of 


tte condition, that the bond was void ab initio, and never 
had any exiſtence. Judgment for the defendant per fotan cu- 
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CTION upon the caſe for-work and labour done by A creditor ac- 
the plaintiff for the defendant, upon the general cepte a nate or 


iſſue, tried before Ld. Ch. Juſt. Wilmot. At the trial it ap- — — 4 | 


peared in evidence that the defendant being indebted to the third perſon, to 


plaintiff in 187. for work done, the defendant gave the plain- Jn 3 
tiff a note or draught upon one Heddy, whereby the de- 8 if he 


ſendant defired Heldy to pay to the plaintif a few days after holds it an un- 
date 18/. for value received; the plaintiff took and held {Fac me. 
this note or draught four months, and never applied to mands the mo- 
Heady to demand the money of him; Heddy after wards ney; and the 

broke and became inſolvent; the note or draught not being 33 8 | 
payable to the plaintiff Chamberlyn or order, the jury looked drawn becomes * 
upon it as not a negotiable bill of exchange or draught, and eee, it is 
found a verdict for the plaintiff, damages 18. contrary to Te eee 
the directions and opinion of the Lord Chief Juſtice; and this draught be 


therefore it was now moved for a new trial without payment not a bill of ex- 
2, | 1 | | change or nego- 
of colts. Gable 


f 


\ 


| Curia: 1}, It was objected for the plaintiff, that this is 
not a bill of exchange, becauſe it is not negotiable, that it 


is of the very eſſence of a bill of exchange to be payable to 1 
j ſuch a one or order, and therefore the plaintitF ſhall not loſe 
the value thereof, as he would have done if it had been ne- - | 
1 : gotiable, by reaſon of his holding it ſo long without demand 

| ing the money of Hleday; 2dly, That the plaintiff was no- 

t more than a ſervant or agent to the defendant in this caſe, . | 

0 and could not receive the money for his own uſe; as to the 

l, s objection, we think it is not neceſſary in this caſe to give 

0 any opinion, whether this be a bill of exchange or not, be- 

f cauſe we are of opinion that when the plaintiff accepted and "Pg 

2 took from the defendant this note, draught or order upon 5 
gh Heddy for 181. to be paid to the plaintiff for value received, 

bi- the plaintiff acquired an intereſt in the 18“. and if he had 

he received it of Heddy, he would have received rhe ſame. for 

of his own uſe, and not 'for the uſe of the defendant the 


_ drawer; the plaintiff by accepting this note or draught, un- 
Part. II. Tos „„ AS 1 dertook 


ere 


1767. dertook to be duly diligent in trying to get the money of 
—Hieach, and to apprize the defendant the drawer if Hedd, 
Cuanmaiyn failed in payment; the plaintiff ſubſtituted himſelf in the 

FR ng place of the defendant the drawer, who has been deluded 

BELARITE: into a belief, that the plaintiff had got the money of Heday. 

1 The common law deteſts negligence and /aches ;, there is no 
AI rxreeaſon applicable to the caſe of holding a bill of exchange 
that is not applicable to this caſe; the plairſtiff by holding 
this order four months hath diſcharged the defendant of his 

debt, and credited Heddy in his ſtead and place; if this ver- 

dict ſhould ſtand it would be miſchievous: if a jury can ſay 

that a man may hold ſuch an order or draught as this is ten 

weeks after it is due, they may as well ſay he may hold it 


ten years; here appears to be groſs neghgence in the plain- 
ä tiff, and we think the jury ſhall not pronounce the law in 
- > ſuch a caſe as this is, and therefore there muſt be a new 


trial upon payment of coſts. 


Michaelmas Term. 


8 Geo. 3. 
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de | Walton verſus Kerſop and another. C. B. 

War rox : | DON 

— | | 5 
e EPLEVIN; the plaintiff declares for taking his cattle 
ing his cattle in Market-/lreet ward; the defendant pleads the ge- 
at M. neral iſſue non cepit modo & forma; this cauſe was tried before 

> + aq Ms. Juſtice Gould at the laſt aſſizes for Northumberland; when 


cepit modo & the plaintiff proved that the cattle were in the cuſtody and poſ- 


| forma; plaintiff ſeſſion of the defendant at Market-freet, where he was driv- 
_— ing them to the pound ; the defendant proved that he firſt 
the defendant's and originally took them at Hardball in the pariſh of Warden, 
at M. and was driving them through Market-reet unto the pound; 

_ a pv” it was inſiſted at the trial that the plaintiff had not proved his 
iginally taken declaration, that the cattle were taken at Marleet. ſtreet, as it 

_ at H. was alledged therein, for that the defendant had proved they 
— were firſt taken at another place, viz. at Hardball in the 

| pariſh of Warden; there was a verdict for the plaintiff ſub- 


ject to the opinion of the court. i 


Serjeant 


— _ — a Ce. — —_ 


we 
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Serjeant Glynn for the plaintiff inſiſted that the plaintiff 1767. 
had well proved the taking at Market ſtreet, as laid in the wee 
| declaration, for he proved the cattle were there in the de- Warron 
fendant's 'cuſtody, and although it may be true that the de- kia zor, 
fendant originally took them at Hardball, yet as he the plain- 
tiff was unable to prove the taking there, it would be v 
unreaſonable and inconvenient if Fe was obliged to lay the 
taking there. That the defendant ought to have pleaded in 
| abatement, and alledged that 3 taken at Hardball, 
abſque hoc that they were taken at Market-flireet, upon which 
the plaintiff might have taken iſſue, or confeſſed the plea, 
and juſtified the taking at Hardball, and driving them to 
Market-ſtreet towards the pound; and he inſiſted that where- * 
ever the defendant has the cattle wrongfully in his cuſtody 
that is a wrongful taking at that particular place; as in the 
caſe of larceny committed in one county, and the felon flies 
with the goods into another county, it is a felony in both 
counties, and he may be tried in either county. 


Serjeant Burland for the defendant inſiſted that upon the 
plea of non cepit modo et forma, the defendant may prove the 
taking was at a different place from Hat laid in the declara- 
tion; and for that purpoſe cited F:hnf;n v. Wollyer, 1 Stra. 
508. 2 Med. 199. Anonym. by Lord North C.J if the 
plaintiff alledges the taking at A. and they were taken at B. 
the defendant may plead non cepit modo & forma, but then he 
can have no return, for if he would have a retorn' habendo, he 
muſt deny the taking where the plaintiff hath laid it, and 
alledge another place in his avowry. He alſo faid that in. 
replevin the firft place of taking'is the only material place, 
and muſt be laid in the declaration, and it is not like the 
caſe of larceny above mentioned. 


Wilmot Ch. Juſtice: At this day it is very clear that the 
vill and place where the cattle are taken muſt be laid in the 
declaration, if there is no place defendant may demur, but 
here is a place laid; and it was proved the cattle were in de- 
tendant's poſſeſſion there; and though originally defendant 
took them at another place, yet if he took them wrongfully | .. 
at firſt, the wrong is continued to any place where the de- E. 
fendant has them. 1 Stran. 508. is only a caſe at M/ privs, N | 
and 2 Mod. 199. a diftum of Lord North; and neither of 
thoſe caſes are like this, for here is a ſufficient proof (in my 
opinion) of the plaintifPs declaration, to wit, that the cattle 
were taken at Market-ſtreet; this caſe is very clear, and like 
the caſe mentioned of /arceny, the wrong continues where- 
ever the defendant has the cattle ; and I am quite ſatisfied 
the defendant's evidence was irrelevant and immaterial on this 
ſuc, and ought not to have been admitted, unleſs the de- 7 =_ 
ſendant had pleaded in abatement. And of this 5 was wo, «I 


the whole court, and the Poſtea was ordered to bg delivered 
to the plaintiff. See Cro. Blia. 896. Hob. 16 
133 Aa 2 1 


Moor 678. 
F See 


* 


* 
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See the caſe of Riley v. Parkhurſt ante, Trin. 21 & 22 C. 
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2, cited by Bathurſ? juſtice. _ 
Roe, on the demiſe of Hamerton verſus Mitton and 

| © | others. C. B. ö 

1767. WE ag | T SE” 

e HIS was an ejectment for lands in Yorkſbire; the jury 


bs mandy wn _ found a ſpecial verdict, which ſtated very long deeds 


2 good conſide- and . Conveyance, fines /ur conceſſit, ſur conufance de droit come 
ration to ſupport ces Cc. Wc. Ic. containing ſeveral hundreds of copy ſheets, 
a limitation in a 

marriage ſettle- 1 | 8 K 
ment by wzy of judgment of the court was given by the Ch. Juſtice. 
remainder to the | 


| b 5 . 2 s 5 » . * : . 
ers of the in- Lord Ch. Juſtice 1i/met : The queſtion in this caſe is a 


tended huſband, very ſhort one, but it is ſo involved and covered by the 
_ ſon 55 length of this ſpecial verdict, that it is more difficult to find 
| Pte trout than to determine it; this ſhameful prolixity puts the 
parties to an unneceflary and immoderate expence, and 


| therefore it was, that cafes reſerved were firſt introduced in- 


ſtead of ſpecial verdicts; but furely ſpecial verdicts may be 
drawn out and {lated as ſhortly as caſes for the opinion of 


the court; I therefore recommend it to gentlemen who have 
the drawing of ſpecial verdicts, to ſlate them as ſhortly as 


pollible, and if they ſhould have any doubt whether they 


are fully and ſufficiently ſtated, and the facts found be pro- 


perly inſerted, the judge who tried the cauſe will always be 
ready to lend his aſſiſtance, in order to prevent this mot 
ſhameful prolixity, which is a ſcandal to the profeſſion, 
and to the law itſelf; I have often thought of, and been 
grieved at this matter, and therefore was determined to 
mention it publicly, to prevent it for the ſuture, if it poſſibly 


can be done; and I can fee no reaſon why it may not, as the 


judges themſelves, I am ſure, will all be willing to aſſiſt 
ccunſel in ſo good a work. | | | 


I ) be caſe is ſingly this: John Hamerton in 1706 being ſeiſed 
in fee of the lands in queſtion, and at the ſame time having 

a mother living, who had an annuity of 501. iſſuing out of 
the whole lands, and 7%n having two brothers Thomas and 
 Vavaſer, Fohn being about to be married to Mary Kelly; his 
mother previous to the marriage conſents to part with her ſe- 
curity upon the ue lands for her annuity, and to take, 
inſtead thereof, a ſecurity for the ſame upon part of the 
lands; and accordingly ſhe and her ſaid ſon John (the in- 
tended huſband) join in a fine to deliver the whole lands 
from the ſaid annuity; and in conſideration of the mar- 
riage and a portion of 1300/. and of the ſaid grant and releaſe 
of the. ſaid annuity, John Hamerton conveys to truſtees that 


they ſhould pay 500. per ann. to the mother, out of part of the 


lands for hene, then as to the whole of the lands to the 


uſe of John Hamerton for life, remainder to truſtces wo 
| i | erve 


1 


which was argued twice at the bar, and in this term the 


led ged a fine to 


7 


; Michaelmas Term 8 Geo. z. 


. ſerve contingent remainders, remainder to the firſt and 
every other ſon in tail male, remainders to Thomas Hamer- 
ton and FVavaſor Hamerten ſeverally one aſter the other in 
tail male in ſtrict ſettlement, remainder to the daughter and Mir rox. 
daughters of the 5 of John Hamerton and. Mary 


Kelly, remainder to 7ohn rion in fee. 
There was no iſſue of the marriage; :frerwands Fohn 
Hamerton ale the eſtate to Monlbton, and acknow- 
ſur conceſfit, then Monkton purchaſed of 
s Hamerton for a valuable conſideration in fee, and took 
a fine from him ſur conuſance de droit come ces, Ic. and Fohn 
Hamerton died without iſſue, but Thomas: Hamerton his bro- 
ther has leſt a fon Yaveſor Hame#ton the leſſor of the plain- 
tiff a very poor man, (who it is ſaid was, or is a common 


5 ſoldier.) | nice hed 


The fingle quellion;i is, ph bo ha is a good and valu- 
able conſideration to ſupport the limitation in the ſettlement 
to Thomas Hamerton, the late father of the leſſor of the 
plaintiff, or whether that limitation is merely voluntary un- 
der the ſtat. of 27 Eliz. cap. G. and bad againſt a purchaſer 
for a valuable conſideration. 


I am very clearly of opinion that this beben is fair and 
honourable, and that there is a good and valuable conſide- 


ration to ſupport the limitation therein to Thomas Hamerton, 6 
the late father of the leſſor of the plaintiff, and that it is 


quite out of the ſtat. 27 Eliz. c. G. which was only made 
againſt covinous and fraudulent conveyances, and which 
makes the parties avowing ſuch fraudulent conveyances 
criminal; whether the purchaſer for a valuable conſidera- 


tion had. notice of this ſettlement or not, is not material 


( think) 1 in this caſe ; but if he had notice, I am aan of 
opinion that the purchaſe 3 is fraudulent. 


The whole of this queſtion turns upon the mother's join- 
ing in the ſettlement; the friends and relations of Mary 
Kelly the intended wife of the marriage (mult be ſuppoſed 


to ſay) to the mother of 7ohn the intended huſband, “ Mary 


* ſhall not marry your ſon unleſs you will give up, or take 
« off your annuity 1 8 the wwhz/e of the lands, and let it be 
« charged upon a part thereof; the mother anſwers, if you 


„want my aſſiſtance you ſhall pay for it, that is to ſay, you 


« ſhall limit the eſtate to my younger ſons in preference 
« and priority to the daughters of the marriage in failure of 
« iſſue male”; this is a good conſideration to John the ſon, 


(and the quantum is not at all material) he purchaſes his 
wife by his mother's concurrence, 


But 
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1767. But it was objected that John was ſeiſed, and could have 
3 made the ſettlement without the mother, and that in truth 

Roz no real or conſideration moved from her at all, for 


ws that ſhe ſtill had her annuity charged upon part of the lands; 
in anſwer to this, the applying to the mother, ſhews that 


ohn Hamerten could not have made a ſettlement agreeable 


to the lady's friends without the mother; and I am of opi- 
nion that any conſideration given by the mother would have 
made her a purchaſer for her younger ſons; by the limita- 
tion to the daughters of the marriage after that to the two 
brothers of John Hamerten, it is plain the mother intended 
her ſons ſhould be preferred to the daughters of the mar- 
riage; and this is as plain to me as if I had heard the mother 

- fay, I will not part with my annuity ſecured upon the 
« +ewhole lands, and take a ſecurity for it upon part of the 
« lands, unleſs you will prefer my ſons to your daughters”; 


the ſettlement can have no other meaning, and any confide- 


ration moving from a parent to a child is good. The 
whole court were cf the ſame opinion, and judgment was 
given for the plaintiff, + 


Bibbins & al- verſus Mantel a priſoner in the 
Fleet. C.B. 


After the inte- AA CTION upon the caſe upon ſeveral promiſes; the 
. plaintiff declared in Eafter term laſt, and in Trinity 
— gn the term laſt obtained an interlocutory judgment, whereupon 2 
writ of inquiry Writ of inquiry was then awarded, returnable and executed 
the plaintiff de- in this preſent term, but after the faid judgment, and 
rope, and after. the awarding the writ of inquiry, and before the ſame | 
wards in his was executed, the plaintiff became bankrupt ; where- 
own name the upon it was now moved on behalf of the defendant, that the 
aned. Aud cod. Writ of inquiry and inquiſition taken thereon might be ſet 
without ſuing aſide, for that by the ſtat. of Fac. 1. of bankrupts, the debt 
_ out a ſcire facius ging to the plaintiff is immediately veſted in the afſignees | 
the aſſignees,, upon his becoming a bankrupt, and therefore they ought to 
have ſued out a ſcire facias againſt. the defendant, to ſhew 
cauſe why they ſhould net haye had a writ of inquiry of da- 
mages; upon ſhewing cauſe, it was ſaid for the plaintiff, 
that the defendant is a priſoner, and will be diſcharged by 
ſuperſedeas if the plaintiff cannot be permitted to proceed to 


final judgment this term upon the writ of inquiry, 


Curia: We will conſider this as a writ of inquiry exe- 

- cated by the aſſignees in the name of the bankrupt, and the 
objection coming out of the mouth of the defendant is very 
unfayourable ; beſides, the writ was awarded in laſt term 
before the plaintiff was a bankrupt, and the inquiſition ought, 
in juſtice, to be ſupported, otherwiſe the defendant would 
get out of gaol, and the creditors thereby might be greatly 
injured, ſo the rule muſt be diſcharged. Nota, there is no 
caſe in the point to be found in the books; but f far 
| : dl 


* 
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21 Fac. I. e. 19. enacts, that the laws againſt bankrupts ſhall | 
be in all things largely and beneficially conſtrued for the re- 


lief of the creditors, 
Slater ver/us Baker and Stapleton, CB: 1767. 


PECIAL action upon the caſe, wherein the plaintiff de- Special action 
clares that the defendant Baker being a ſurgeon, and N 3 1 

Stapleton an apothecary, he employed them to cure his leg and an apothe- 
which had been broken and ſet, and the callous of the frac- _ for unſkil- 
ture formed ; that in conſideration of being paid for their 1 
{kill and labour, &c. they undertook and promiſed, c. the plaintiff's 

| but the defendants not regarding .their promiſe and under- leg after it was 
taking, and the duty of their buſineſs and employment, ſo 
ignorantly and ee the plaintiff; that they ig- 
norantly and unſkilfully broke and diſunited the callous of 
the plaintiff's leg after it was ſet, and the callous formed, 
whereby he is drmaged. The defendants pleaded not guilty, 
whereupon iſſue was joined, which was tried before the 
Lord Chief Juſtice Vilmot, and a verdict found for the 
plaintiff, damages 500. The ſubſtance of the evidence for 
the plaintiff at the trial was, firſt a ſurgeon was called, who 
ſwore that the plaintiff having broken both the bones of one 
of his legs, this witneſs ſet the fame, that the plaintiff vas 

under his hands nine weeks, that in a month's time after the 

leg was ſet, he found the leg was healing and in a good way; 

the callous was formed, there was a little protuberance,but not 

more than uſual; upon croſs examination he ſaid he was in- 

ſtructed in ſurgery by his father, that the callous was the 

uniting the bones, and that it was-very dangerous to break 

or diſunite the callous after it was formed. | 


* 


Jon Latham an apothecary ſwore he attended the plaintiff 
nine weeks, who was then well enough to go home, that the 
bones were well united, that he was preſent with the plain- 
tiff and defendants, and at firſt the defendants ſaid the 
| — plaintiff had fallen into good hands; the ſecond time he ſaw 
| them all together the defendants ſaid the ſame, but when he 
faw them together a third time there was ſome alteration, 
18 he ſaid the plaintiff was then in a paſſion, and was unwil- 
ling to let the defendants do any thing to his leg; he ſaid 
he had known ſuch a thing done as diſuniting the callous, 
but that had been only when a leg was ſet very crooked; 
but not where it was ſtreight. . 


A woman called as a witneſs, ſwore that when the plain- 
tiff came home he could walk with crutches, that the de- 


d fendant Baker put on to the plaintiff's leg an heavy ſteel 
y thing that teeth, and would ſtretch or lengthen the 
0 


leg, that the deſendants broke —_— again, and three or 
four months afterwards the plaintiff was ſtill very ill and 
bad of it. | | a 
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BAKER. 


and done for the beſt. 


crooked legs after they have been ſet, the way of making 


ſaid he had not the leaſt idea of the inſtrument ſpoken of 


_ callous is formed to any degree, it is dithcult to break it, 
and the callous in this caſe muſt have been formed, or it 


} 
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The daughter of the plaintiff ſwore, that the defendant 
Stapleton was firſt ſent for to take off the bandage from the 
plaintiff's leg, when he came he declined to do it himſelf, 
and deſired the other defendant Baker might be called in to 
aſſiſt; when Baker came he ſent for the machine that was 
mentioned; plaintiff offered to give Baker a guinea,” but 
Stapleton adviſed him not to take it then, but ſaid they might 
be paid all together when the buſineſs was done ; that the 
third time the defendants came to the plaintiff, Buker took 
up the plaintiff's foot in both his hands and nodded to 
Stapleion, and then Stapleton took the plaintiff's leg upon his 
knee, and the leg gave a crack when the plaintiff cried out 
to them and ſaid, « you have broke what nature had form- 
« ed”; Baker then ſaid to the plaintiff You mult go through 
the operation of extenfi5n, and Stapleton ſaid we have conſulted 


Another ſurgeon was called and ſwore, that in caſcs of 
them ſtreigkt is by compreſſion and not by extenſion, and 


for extenſion; he gave Baker a good character, as having 
been the firſt ſurgeon of St. Barrhilomew's hoſpital for 20 
years, and ſaid he had never known a cafe where the cal- 
lous had deoſhned. 


Another ſurgeon was called who ſwore, that when the 


would not have given a crack, and {aid extenſion was im- 
proper, and if the patient himſelf had aſked him to do it, 
he would have declined it, and if the calious had not been 
hard he would not have done it without the conſent of the 
plaintiff, that compreſſion was the proper way, and the in- 
ſtrument improper ; he ſaid the defendant Baker was emi— 
nent in his profeſſion. Another ſurgeon was called who. 
ſwore, that if the plaintiif was capable of bearing*his foot 
upon the ground, he would not have diſunited the callous 
if he had been deſired by him, but in no caſe whatever 
without conſent of the patient; if the callous was looſe it 
was proper to make the extenſion to bring the leg into a 
right line. A ſervant of the plaintiff ſwore the plaintiff had 
put his foot upon the ground three or four weeks before 
this was done. | 


The counſe! for the defendants at the trial, for Baker re- 
lied upon the good character which was given him, and ob- 
jected there was no evidence to affect the other defendait 
Stableton the apothecary ; but the Lord Chief Juſtice thought 

there was ſuch evidence againſt both the defendants 
as ought to be left to the jury, as the nodding, the adviſing 
Baker not to take the guinea offered to him by the plaintiff, 
| beſides the apothecary firſt propoſed ſending & Baker ; the 
plaintiff was in no pain before they extended his leg, oy 
WF" . by " - 3 - . e 
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only ſent to Stapleton to have. the bandage taken off; the 


Lord Chief Juſtice aſked the jury whether they intended to 


PY 


" ought not to ſtand, 24ly, It was objeQed that the evidence 


find the damages againſt both the defendants, and they 
found gool. againſt them jointly, and he ſaid he was well 
ſatisfied with the verdict. | TY Rs; 


It was now moved that the verd ic ought to be ſet aſide 


becauſe the action is upon a joint contract, and there is no 


evidence of a joint undertaking by both the defendanis ; the 


- plaintiff ſends for Stapleton to take off the bandage, who 


declines doing it, and ſays, 1 do not underſtand this matter, 
you muſt fend for a ſurgcon ; accordingly Mr. Baker is ſent 
for, who enters upon the buſineſs as a ſurgeon unconnected 
with Stapleton, who, it does not appear, ever undertook for 


any {kill about the leg, ſo the jury have found him guilty 


without any evidence. That Baker has been above 20 years 
the firſt ſurgeon in St. Bartholomew's hoſpita!, reads lectures 


in ſurgery and anatomy, and is celebrated for his knowledge 


in his profeſſion as well as his humanity; and to charge 
ſuch a man with ignorance and unfkilfulneſs upon the re- 
cords of this court is moſt dreadful; all the witneſſes agreed 
Mr. Baker doth not want knowledge, therefore this verdict 


given does not apply to this action, which is upon a joint 


contract; the evidence is that the callous of the leg was 
broke without the plaintiff's conſent 3 but there is no evi- 


' dence of ignorance or want of ſkill, and therefore the action 


ought to have been treſpaſs vi & armis for breaking the plain- 
tiff's leg without his conſent; all the ſurgeons ſaid they 


never do any thing of this kind without conſent, and if the 


rerdict be pleaded. in bar? the court without hearing the 


„„ TE 


plaintiff ſhould not be content with the preſent damages, 


but bring another action of treſpaſs vi & armis, could this 


counſel for the plaintiff gave judgment for him. 
I | 8 


Curia: 1}, It is objected that this is laid to be a joint un- 
dertaking, and therefore it ought to be proved, and we are 
of opinion that it ouglit z the queſtion therefore is, whether 


there is any evidence ofa joint undertaking ; we are of opi- 
nion there is; Mr. Szapleton declines acting alone, but in 
concurrence with Mr. Baker attends the plaintiff every time 
any thing is done, and aſſiſts jointly with Mr Baker ; this 
appears in evidence, and is ſufficient, for there is no occa- 
ſion to prove an expreſs joint contract, promiſe or under- 
taking; when an offer is made to Baker of a guinea, Staple- 


ton ſays, you had better be paid all at laſt ; they both attend- 


ed plaintiff together every time, and Szapleton ſaid, we have 
conſulted and done for the beſt; when the plaintiff com- 
plained of what they had done, Szapleton conſidered himſelf 
as one of the perſons to join in the cure of the leg, for he 


put his hand on the knee when Baker nodded, and then the 


bone cracked; he is the original perſon aiding in this matter, 
and there is no ground for this objection. When we con- 


fider 


1 
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| fider the good character of Baker, we cannot well conceive 


why he acted in the manner he did; but many men very 
ſkilful in their profeſſion have frequently acted out of the 


common way for the ſake of trying experiments; ſeveral of 
the witneſſes proved that the callous was formed, and that 


it was proper to remove plaintiff home ; that he was free 
from pain and able to walk with crutches ; we cannot con- 
ceive what the nature of the inſtrument made uſe of is; why 


did Baker put it on when he ſaid that plaintiff had fallen into 


good hands, and when plaintiff only ſent for him to take off 


the bandage, it ſeems as if Mr. Baker wanted to try an ex- 


periment with this new inſtrument. 


2dly, It is objected that this not the proper action, and 
that it ought to have been treſpaſs vi & arms; in anſwer to 
this, it appears from the evidence of the ſurgeons that it was 


improper to diſunite the callous without conſent, this is the 


uſage and law of ſurgeons ; then it was ignorance and un- 


ſkilfulneſs in that very particular, to do contrary to the rule 
of the profeſſion, what no ſurgeon ought to have done; and 
indeed it is reaſonable that a patient ſhould be told what is 


about to be done to him, that he may take courage and put 
himſelf in ſuch a ſituation as to enable him to undergo the 
operation; it was objected this verdict and recovery cannot 
be pleaded in bar to an action of treſpaſs vi & armis to 


be brought for the ſame damage; but we are clear of 


opinion it may be pleaded in bar. That the plaintiff ought 


to receive a ſatisfaction for the injury, ſeems to be admitted; 


but then it is ſaid the defendants ought to have been charg- 
ed as treſpaſſers vi & armis; the court will not look with 


eagle's eyes to ſee whether the evidence applies exactly or 


not to the caſe, when they can ſee the plaintiff has obtained 


a verdict for ſuch damages as he deſerves, they will eſtabliſh. 


ſuch verdict if it be poſſtble, For any thing that appears 
to the court this was the firſt experiment made with this 


new inſtrument, and if it was, it was a raſh action, and he 


who acts raſhly acts 1gnorantly ; and although the defend- 
ants in general may be as ſkilful in their reſpective profeſ- 
ſions as any two geutlemen in England, yet the court cannot 


help ſaying that in this particular caſe they have ignorantly 


and unſkilfully, contrary to the known rule and uſage of 
ſurgeons. „ 


Judgment for the plaintiff fer totam curiam. 
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Drinkwater verſus The Corporation of the London 
Pies Aſſurance. C. B. 1 | 


HIS is an action of covenant againſt the defendants 


? 
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upon a policy of inſurance of a malting- office of the Covenant u 
plaintiff at Norwich from fire, ia which policy there is a a policy of in- 
proviſo that the corporation ſhall not be liable in caſe the e | 


dict for the plaintiff and 469/. damages, ſubject to the opi- 


nion of the court, upon the following caſe, viz. That upon 


Saturday the 27th of September laſt a mob aroſe at Norwich 
upon account of the high price of proviſions, and ſpoiled 


and deſtroyed divers quantities of flour ; thereupon the pro- 


clamation was read, and the mob diſperſed for that time; 
afterwards another mob aroſe, and burnt down the malt- 
ing office in the policy mentioned ; the queſtion is whether 
the plaintiff is intitled to recover in this action. 


This caſe was twice argued at the bar, and aſter time 


taken to conſider, Mr. Juſtice Gould was of opinion that the 


malting office being burnt by the mob who roſe to reduce 
the price of proviſions, the ſame was burnt by an »/urped 
power, within the true intent and meaning of the proviſo in 
the policy; that it is an uſurped power for any perſons to 
aſſemble themſelves, to alter the laws, to ſet a price upon 


victuals, fc. he cited Poph. 122. where it is agreed by the 


juſtices that to attempt ſuch a thing by force is felony, if not 
treaſon ; and therefore he was of opinion that judgment 
ought to be for the defendant- N 


Mr. Juſtice Bathurſt, was of opinion that the words 

« yſurped power”, in the proviſo according to the true import 
thereof and the meaning of the parties, can only mean an 
invaſion of the kingdom by foreign enemies to give laws and 
oy e government thereof, or an internal armed force 
in rebellion aſſuming the power of government by making 
laws, and puniſhing for not obeying thoſe laws; he ſaid, 
the plea alleges the malting- office was burnt by an e. 
power ankewiolty exerciſed, but does not charge that uſurped 


„ 


Power 


— * * 
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1767. power as a rebellion; that a mob roſe at Norwich on account 
of the price of victuals, and as foon as the proclamation 
Da1xKwATER was read they diſperſed ; ſo he was of opinion that judy. 
Corp. Londen ment ought to be given for the plaintiff, 
"Aflurance. | | 


Clive Juſtice, Was of opinion that the words »/urped 
power in the proviſo, muſt mean ſuch an uſurped power as 
amounts to high treaſon which is ſettled by the 25 Ed. 3. 
That the offence of the mob in the preſent caſe was a fe- 
lonious riot for which the individuals might have ſuffered, 
but cannot be ſaid to be an w/urped power ; therefore he was 
of opinion that judgment ſhould be given for the plaintiff. 


ilmot Chief Juſtice: Upon the beſt conſideration I am 
able to give this caſe, I am of opinion, that the burning of 
the malting-office, was not a burning by an w/urped power 
within the meaning of the proviſo : policies of inſurance 
like all other contracts muſt be conſtrued according to the 
true intention of the parties, although the counſel on one 
ſide ſaid that policies ought to be conſtrued liberally ; on the 
other ſide that they ought to be conſtrued ſtrictly; in a 

_ doubtful caſe I think the turn of the ſcale ought to be given 
. againſt the ſpeaker, becauſe he hath not fully and clearly 
explained himſelf, the imperfection and poverty of lan- 
guage to expreſs our ideas, is the occaſion that words have 
equivocal meanings, and it is often very uncertain what the 
parties to a contract in writing mean; when the ideas are 
ſimple, words expreſs them clearly, but when they are com- 
plex, dithculties often ariſe, and men differ much what 
ideas are occaſioned by words. In the preſent cafe what is 
the true idea conveyed to the mind by the words “ v/urped 
e p$gawer”; the rule to find it out is to conſider the words of 
the context, and to attend to the popular uſe of the words, 
according to Horace, Arbitrium eſt, et jus, & norma Equendi; 
my idea of the words burnt by ufurped poxver, from the context, 
is, that they mean burut, or ſet on fire by occaſion of an in- 
vaſion from abroad, or of an internal rebellion, when armies 
are employed to ſupport it; when the laws arc dormant and 
ſilent, and firing of towns is unavoidable, theſe are the out- 
lines of the picture drawn by the idea which theſe words 
convey to my mind; the time of the incorporation of this 
ſociety of the I ondcn aſſurance company was ſoon after a re- 
bellion in this kingdom, and it was not ſo romantic a thing 
to guard Faid ſire by rebellion as it might be now, the 
time tRereiore is an argument with me that this is the 
meaning of theſe words ;) rebellious mobs may be alſo meant 
to be guarded againſt by the proviſo, becauſe this corpora- 
tion commenced ſoon after the riot act; and if common 
mobs had been in their minds they would have made uſe of 
the word mob; the words “ uſurped poꝛber may have great 
variety of meanings according to the ſubje& matter where 
they are uſed, and it would be pedantic to define the words 
# | DE” in 
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all their various meanings, but in the preſent caſe they 1967. 
cannot mean the power 8 by a common mob; it has not > 
been ſaid that if one or fifty perſons had wickedly ſet this Dzinxwartgr | 
houſe on fire, that it would be within the meaning of the 1 
words uſurped poxver. It hath been objected that here was —— 
an iſurped power to reduce the price of victuals, and that | 5, 
this is part of the power of the crown, and therefore it was 
an uſurped power, but the King has no power to reduce the 
price of victuals; the difference between a rebellious mob 
and a common mob is, that the firſt is high treaſon, the 
latter a riot or felony ; whether was this a common mob or 
a rebellious mob? the firſt time the mob riſes the magiſ- 
trates read the proclamation, and the mob diſperſe, they 
hear the law and immediately obey it; the next day another 
mob riſes upon the ſame account, and damages the houſes of 
two bakers; thirty people in 15 minutes put this army to 
flight, and they were diſperſed and heard of no more; 
where are the ſpecies belli which Ld. Hale deſcribes ? this 
mob wants a univerſality of purpoſe to deſtroy, to make it a 
rebellious mob, or high treaſon. MHale's Pl. Coron. 135. 
There muſt be a univerſality, a purpoſe to deſtroy 4 houſes, _ 
all incloſures, all bawdy-houſes, Wc. here they fell upon 
two bakers and a miller, and the mob chaſtiſed theſe parti- 
cular perſons to abate the price of proviſions in a particular 
place; this does not amount to a rebellious' mob. When 
the laws are executed with ſpirit, mobs are eaſily quelled ; 
ſometimes a courageous act done by a ſingle perſon will quell 
and diſperſe a mob, and ſometimes the wiſdom of an indi- 


vidual will do the ſame, as is thus beautifully deſcribed by 
Virgil, | 


Ac weluti magno in populo cum ſæpè coorta ef 
Seditio, Sevitque animis ignobile vulgus, | 
828 faces & ſaxa volant : furor arma miniſtrat.» 
Tum pietate gravem, ac meritis, ſi forte virum quem 
Conſpex&re, ſilent, arrectiſque auribus adſlant : => 
Ille regit dictis animos, & peftora mulcet. 


But amongſt armies, great guns and bombs, the laws are 
ſilenced, and the wiſdom, or courage of an individual will 
ſignify nothing. Upon the whole, I am of opinion there 
muſt be judgment for the plaintiff; and accordingly the 
poſtea was ordered to be delivered to him, by three Judges 
againſt one. | | 8 e 


-” 


| Sparrow 
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Sparrow verſus Turner. C. B. i 


1767. HIS cauſe being at iſſue, the plaintiff moved for a 
ſpecial jury, when the cauſe came on to be tried, all 
Coſts for the ſu- the jury did not appear, and neither fide prayed a tales, fo 
ture are to be the cauſe went off, for that time, for want of jurors; at 

lowed when a . _ . 
cauſe goes off another day it came on to be tried, when a verdict was 
and remains to found for the defendant; but the prothonotary did not al- 
be tried pro de- jow to the defendant his coſts occaſioned by the attendance 
of his attorney, counſel and witneſſes, when the cauſe went 
2 zoo Off for want of jurors; and therefore it was now moved on 
rice v. Birch, behalf of the defendant, that the prothonotary might review 
_ 2 . a his taxation, and be directed to allow the defendant his 
v. Hall, Faſter coſts occaſioned by the cauſe going off as above, that this 
39 Geo. 2. B. R. was the practice of the court of King's Bench, and very 
reaſonable. For the plaintiff it was ſaid, that in this court 
the practice was otherwiſe, and that coſts in fuch caſe had 
never been allowed here, which was agreed to be ſo by all 

the officers of the court preſent. 

-=s Lad Curia ; As it is the practice here not to allow coſts in this 
ed as tocolts, caſe, the prothonotary has done right, and therefore we 


hen cauſe re- ,,,; . 3 OE . . : 
mains for want Will not order him to review his taxation in this particular 


of jurors. caſe; but for the future it may be reaſonable to make the 


practice of this court conformable to that of the King's 
Bench, and therefore for the ſuture we order that the prac- 
tice be altered accordingly. The default was equal, for 
either the plaintiff or defendant might have prayed a tales, 
they both acted upon a preſumption that the practice was 
not to allow any coſts on either ſide, and that ſeems to be 
the reaſon why neither of them prayed a fales. | 


| Tillard verſus Shebbeare. C. B. 


Evidence. UARE impedit, verdict for the plaintiff ; upon a motion for 


A copy of the : . 
bog joflity- a new trial, the queſtion was, whether the copy of an en- 


tion book is not try of an 77:/:tution, in the Biſhop's inſtitution book, be evi- 
evidence of a dence admiſhble and ſufficient to prove a preſentation by the 
ay wean patron to the living. It was objected for the defendant, 
living. | that the preſentation under the hand and ſeal of the patron 
| Vent. 14. Ought to have been produced, or upon evidence that a pro- 


Clarke v. Heath. per fearch had been made for the preſentation itſelf, and that 


. 3 8id. 426-5.C. it could not be found; then the Biſhop's inſtitution-book 


itſelf (which is the next beſt evidence) ought to have been 
produced, but neither of theſe things hath been done. For 
the plaintiff it was ſaid that the court will not grant a new 
trial in quare impedit, becauſe the plaintiff can recover no 
coſts, nor more damages than half an year's value of the be- 
nefice ; whereupon the counſel for the defendant propoſed 

ö 4 . ; to 


| 
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the living in caſe there ſhould be another verdict againſt the 

defendant. . ” | | - ; 
Curia: There muſt be a new trial; the true point is, 

might not the plaintiff have produced better evidence ? he 


5 to pay the plaintiff coſts, and to account for the profits of 1967. 


TiLLARD 
Tr 


SUEBBEARE. 


has neither produced the preſentation, nor ſhewn that he hath 
made a proper ſearch for it, and that it could not be ſound; 


| beſides, the Biſhop's inſtitution- book might have been pro- 


duced, which would have been better evidence than a copy 


from it, Let there be a new trial, the defendant undertak- 
ing to pay plaintiff his coſts, and to account to him for the 
profits of the living, if another verdict be found againſt the 
defendant. | = 


Hilary Term. 


8 Geo. 3. 


Eichorn verſus Lemaitre. C. B. 


the defendant was called and known as well by the name of 


t 


ed; upon the trial the jury found a verdict for the plainti 


1768. 


: | — 
CTION upon the caſe upon ſeveral promiſes for goods iſſue on a plea 


ſold and delivered; the defendant pleaded miſ/nomer in abatement 


. 7 | o . 9 bt : 8 f. i 
in his chriſtian name in abatement; the plaintiff replied, that 3 


the judgment 
A. L. as by the name of B. L. and thereupon iſſue was joĩn- fa 1 
8 
but did not aſſefs any damages. And now it was moved on be to 
the behalf of the plaintiff, that a writ of inquiry might iſſue ſupply the omiſ- 


to aſſeſs the damages; for that the defendant's plea being 


dant, 


all be peremp- 


on of the jury 
t the trial where 


found to be falſe, the judgment to be given againſt him in an attaint lies. 


this caſe muſt be peremptory and final; and there is no 
difference whether the plea pleaacd be in bar or abatement ; 


and for this purpoſe was cited Bro. tit. Peremptorie, Long 5 to Yelv-112- 
Ed. 4. 90. b. where it is agreed for clear law, « That if a t. 23. 


« dilatory plea be pleaded to the wit, or to the count, or to 
the action vel hujuſmedi, and they join iſſue, there always, 


=_ | |; ee j 

FD « if the iſſue paſs againſt the tenant or defendant in an 
1768 9 | , - 

K © ation real or perſonal, it is peremptory to the tenant or 

'  Fircuorn © defendant.” And,the Long 50 Ed. 4. go b. ſays, it is 

„„ peremptory, be the iſſue upon matte. dilatory or upon 

LE MAITRE. % matter in bar.” For the defendant it was ſaid, that al- 
though in real actions when iſſue is joined upon a dilatory 

plea, and tried by a jury, the judgment ſhall be final ac- 

cording to 1 Lev. 163. 1 Sid. 252. yet in a perſonal ac- 

tion as this is, there ſhall be a reſpondeas outer; and there- 

fore a writ of enquiry of damages cannot be awarded. But 

2dly, it was ſaid for the defendant, that ſuppoſing the judg- 

ment to be given upon this iſſue found againſt the defendant 

muſt be final and peremptory, yet the omiſſion of the jury 

in not finding damages in this caſe cannot be ſupplied by a 

writ of enquiry of damages, becauſe if the jury upon the writ 

of inquiry ſhould aſſeſs outrageous damages, an attaint would 

not lie, that being only an inqueſt of office; whereas an 

_ attaint would lie againſt the jury who tried the iſſue if they 

| had given outrageous damages in this caſe; and the rule 

2 Stra 10. laid down in Cheney's caſe, 10 Rep. 119. is, that the court 

Vent 4 will never ex officio award a writ of enquiry to ſupply the 

RS omiſſion in the finding of the jury upon the trial, in a mat- 

in oc. 2 

1 Sid. 380. ter whereupon an attaint may be brought; and therefore if 

Ld. Ray. 59. the judgment in this caſe is to be final and peremptory, the 

r caſe. Verdict is inſuſſicient for the court to give judgment upon, 

2 Rol Abr. 722, and a writ of venire facias de novo ought to be awarded. 


pL 14, 16 36, 
de i 
Carth. 362. 


Curia: The firſt queſtion is, whether the court upon this 
iſſue muſt pronounce a final and peremptory judgment, and 
4 if they mult, the ſecond queſtion is, whether they can ex 
2 of a, cio award a writ of inquiry to ſupply the omiſſion of the 
/ ; jury, or whether a writ of venire facias de novo mult not go; 
[Bent 54 and we are all opia ion that the judgment muſt be perempto- 

—_ ry, and that there is no difference whether the iſſue be joined 
upon a fact in a plea in abatement, or in a plea in bar, for 

whereever a man pleads a fact that he knuws to be falſe, and 


Lt a verdict be againlt him, the judgment ought to be final, 
and every man mult be preſumed to know whether his plea | 
be true or falſe; but upon a demurrer to a plea in abate- I 

ment there ſhall be a reſpondeas outer, becauſe every man 1 

ſhall not be preſumed to know the matter of law, which he 2 

leaves to the judgment of the court. 5 a t 

| f 

As to the 2d queſtion, We are all of opinion that a writ y 

of inquiry cannot be awarded to ſupply the omiſſion of the te 

jury in not finding damages, but that a venire facias de nov a 

muſt go; “ for where a man may have an attaint, there no a1 

« damages ſhall be aſſeſſed by the court if they be not found of 

21 Ed. 3.56, „ bythe jury.” 4 Lesn. 245. Godb. 207. This is an afſump/it er 
$99, Þ in which damages are the whole objeCt of the writ and ſuit, pe 
i [oe 8 . though iſſue be joined upon a fact in abatement, yet as of 


Bro. Enqueſt to the defendant it is concluſive to all intents and purpoles, 
pl. 84 and inyolves the damages upon finding the fact againſt wm 
— | an 


Le in treſpaſs the whole recovery is damages, which cannot 


Par II. „ 


i 
Po 
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and if outrageous damages had been given an attaint would 4768. 
have laid; © In treſpaſs, the defendant pleaded an arbitre- — 
« ment, and it was found againſt him; the court held that Eicuoxn 
« be taxed N the inqueſt who paſſed upon the principal 8 
„ iſſue.“ 11 H. 4. 57. b. A venire facias de nous was 44 Ed 3. Gb. 


4 2 Roll. Abr. 
awarded. | 688. | 


Ellis qui tam, &c. verſus C. B. 


CTION upon the ſtatute for ſelling coals ſhort in mea- where adefend- 
ſure, to recover 50/? penalty. The defendant laſt ant pleads a 

term pleaded a recovery in B. R. for the ſame offence, and _ — 
now he moved to withdraw that plea, to plead the general let him with- 
iſſue, and take ſhort notice of trial; but per curiam the de- _ it and 
fendant has delayed the plaintiff by this ſham plea, he has Pin Lene- 
produced no affidavit that he has any merits, and deſerves 
to pay the 5o/. for pleading a ſham plea, ſo the rule muſt be 
diſcharged. | | 


Goodtitle on the demiſe of Ruſſel, clerk, and two 
others, verſus Weal, widow, and others. C. B. 


N ejectment, of three fourth parts of certain lands in Power under a 
Trebandy and Marfton Court in the county of Hereford, — — 

verdict for the plaintiff, ſubject to the opinion of the court to the children 
upon the following caſe, which ſtates, that Thomas Philpot of 1 
the elder, great grandfather of the leſſors of the plaintiff, gag du hut 
being ſeiſed in fee of the premiſſes in queſtion, by indenture children. 
of the 2d of February 1666. made between himſelf of 
the one part, and F. C. and V. M. of the other part, in 
conſideration of a marriage between his ſon and heir T homas 
Philpst the younger and Jane Chin, covenanted to ſtand 
ſeiſed to the uſe of himſelf Thomas Philpet the elder for 


14 years for raiſing portions for the daughters of the mar- 
riage, remainder to the uſe of Themas Philpot the elder for 


life, remainder to the uſe of Themas Philpot the younger, 


and of ſuch child or children of his body upon the body of 
the ſaid Jane to be begotten, in ſuch manner and form, and 
for ſuch eſtate and # 3 in fee or in tail, upon ſuch pro- 
viſoes or conditions, and paying ſuch legacies or proportions | 
to the other children of the ſaid Thomas Philpet - younger, 
as he ſhould by his laſt will and teſtament in writing, or by 
any other writing under his hand and ſeal, in the, preſence 
of two or more credible witneſſes, nominate, -appoint, limit, 
expreſs and declare; and for want of ſuch nominatian, ap- 
pointment, limitation or declaration, to the uſe of the heirs 
of the body of the ſaid Thomas Philpot the younger, on the 
body of the ſaid Jane to be begotten ; and = want of ſuch 
child or children or iſſue, to the uſe of the heirs of the budy 
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of the ſaid Thomas Philpot the younger, lawfully to be begot- 
ten, remainder to the right heirs of the ſaid Thomas Phipot 


the elder, his heirs and aſſigns for ever. 


Thomas Philpot the younger, the grandfather of the leſſors 
of the plaintiff, had iſſue by Jane Chin, Richard, Themas, 
John and Mary; and by his will of the 22d of June 1688. 
reciting his power under the ſaid ſettlement, deviſed the 
premiſſes in Trebandy and Mai ſſen Court, and did thereby 
limit and appoint that the ſame ſhould remain and come to 
his ſon and heir Richard Philpot and the heirs of his body 
begotten for ever; and for want of ſuch iſſue, to the right 
heirs of the teſtator Thomas Philftot the younger; Thomas 
Philpot the elder died in 1682: wherenpon T Lomas Philpot 


the younger entered, and afterwards died ſeiſed in 1695, 


upon whoſe death Rrchard his fon entred, and afterwards 
died ſeiſed in 1708. without iſſue. Thomas the 2d ſon of 
Thomas the grand-father of the leflors of the plaintiff died 

oung without iſſue; 7%n the zd ſon upon the death of 
his brother Richard entred in 1708. and by his will of the 
28th of January 1744. deviſed the premiſſes in queſtion to 
Hugh Rufſel, his nephew, who was the eldeſt fon of Hugh 


Reuel, who married Mary the ſiſter of the teſtator 7% 


Philpot, and afterwards the ſame teſtator J Philpot died 
without iſſue in 1748. 5 


Mary the ſiſter of John Philpet, and daughter of Thoma: 


Ppßilpot, the grandfather of the leſſors of the plaintiff, had 


iſſue by Hugh Rufſel, the ſaid Hugh the deviſee of John, and 
Richard, T homas and William Rufſcl the leſſors of the plain- 
tiff, and a daughter ſary now living, and chu Ri, who 
died in the life-time of his brother Hugh ; the eldeſt brother 
Hugh on the death of his uncle 7% Philpet, in 1748. en- 
tred, and by his will deviſed the premiſſes in queſtion to his 
nephew Thomas Rufſe!, eldeſt fon of his late brother 70, 
whoſe tenants the defendants are; and afterwards the ſaid 


teſtator Hugh Ryfſel died 1765, without iffue. 


The queſtion is, whether the contingent remainder to the 
uſe of the heirs of the body of the ſaid Thomas Pp ilpot the 


younger, upon the _— of Jane Chin his intended wife be- 


gotten, created by the deed of ſettlement of the 2d of Febru- 
ary 1766. hath been in any manner deftroyed or barred. 


Curia: This is a covenant to ſtand ſeiſed to uſes, and 


therefore we can give it the moſt liberal conſtruction, ac- 


cording to the intent and meaning of the covenantor, which 
plainly was, that his ſon ſhould have power to limit the pre- 
miſſes to his children of the marriage in fee or in tail, as he 
ſhould think fit; the 1ſt queſtion therefore is, whether 
Thomas Philpot the younger has in fa& made an appoint- 
ment to any of his children of the marriage in fee; if he has, 
the whole fee is gone, and the ſettlement could never on 


— — . *% 1 
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place. 2dly, Suppoſe his appointment is not an appoint- 1768. 
ment of a fee, then the queſtion is, whether an eſtate-tail —Y — 

appointed is a compleat appointment within the power? TIT LS 
* 1}, The children of the marriage are the ſole objects of — 

the ſettlement; and we are all of opinion that Thomas Phil- 

pot the younger has not appointed the fee to any of his 

children, for he has deviſed the premiſſes to his ſon Richard 

in tail general, with remainder in fee to his own right heirs, 

and his own right heirs might not have been any of his 

children of the marriage, ſo that this is not an appointment 

within the power, which is whojly confined to the children 

of the marriage. 2: ES 


2dly, We are of opinion that the appointment of an ei- 
tate-tatl to Richard is not ſufficient to defeat the ſettlement, 
the intent whereof is plain and clear; the old man the co- 
venantor meant that the father ſhould have power over the 
whole eſtate, and to diſpoſe of it among his own children as 
he thought fit, to keep them dutiful to their parents ; as if he 
had ſaid, „If you think fit to diſpoſe of the «whole eſtate, do 
d jt in ſuch manner as you pleaſe, but you ſhall diſpoſe of _ 
* the oh among the children of the marriage; if you do 
« not, the ſettlement and the remainders therein ſhall take 
« placez” this is the true m:aning of the deed of ſettlement, 
and we do not confine ourſelves to the mere words of it, 


Ha ws bi ld. AE 


: We are clear of opinion that the contingent remainder 
: to the heirs of the body of Thomas Philpot the younger, upon 
3 the body of Jane to be begotten, has not in any manner 


been barred, defeated or deſtroyed ; and the peſtea muſt be 
delivered to the plaintiff. 


Beal ver/us Langſtaff and his bail. C. B. 


HE defendant's bail, and ſeveral other perſons, made Upon a parol 
an affidavit that the bail entred into the recognizance promes to ſave 
at the inſtance and requeſt of the defendant's attorney, who _ | | 
in conſideration thereof promiſed to the bail to ſave them n ee in 
harmleſs, notwithſtanding which promite their goods were a ſummary way, 
taken in execution on a judgment upon the bail-boad for * . 
170. and upwards; and now it was moved that the de- ee peer filed, 
fendant's attorney might be obliged to make the bail ſatis- it cannot be ta- 
faction for the value of their goods taken; but per curiam ken off the file. 
this is only a breach of a parol promiſe, and we cannot inter- | 
fere in a ſummary way, here. being nothing criminal, but | | 
you muſt bring your action; ſo the bail took nothing by the ' 
motion; then it was moved that the bail might have the | 
athdavit returned to them; but per curiam, it has been read, 
and is now filed and become a record of the court, and 
cannot be taken off the file. ä 5 
| | Bb2 | In 
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5 In the Common Pleas. Wa 


hp Eafter term in the 8th year of King Gorge the 3d, 

n the 20th day of April 1768. when this court de- 

en at from this day forward all meſne proceſs ſerved 

upon the return day thereof ſhall be deemed regular, agree- 
able to * 3 of che court of King's Bench. 


Eaſter Term. 


8 Geo 3. 


Hewit and others, aſſignees of Bibbins and others 
bankrupts, verſus Mantel]. C. B. 


Alter the inter- BD and others before they became bankiups 
— N. brought an action upon the caſe upon ſeveral promiſes 
N z againſt the defendant Mantell, and obtained an interlocu- 
bankrupt, and tory judgment by nil dicit, againſt him in Trinity term laſt, 
afterwards pro- . thereupon a writ of inquiry of damages was awarded, 
— The Teturnable in Michaelmas term laſt; on the 8th of September 
aſſignees bring a laſt, before the writ of inquiry was executed, the then plain- 
ſcire fa. to _—_ tiffs Bibbins and others became bankrupts, a commiſſion 
ne iſſued, and the now plaintiffs Hewit and others were choſen 
— for aſlignees; and afterwards the bankrupts Bibbins and others 

r to execute a writ of inquiry of damages, and to 
nal judgment in Michaelmas term laſt, and thereupon re- 
covered 648/. 77. for damages in toto; whereupon the aſ- 
ſignees, the now plaintiffs, for the benefit of themſelves 
and the welt of the creditors of Bibbins brought a ſcir: 
facias againſt Mantell, to ſhew cauſe why they ſhould not 
ve execution upon the faid judgment againſt him, re- 
turnable the firſt —— in laſt Hilary term; to which Man- 
tell in that term pleaded the whole —.— before ſtated, in 

3 bar, and prayed judgment if the aſſignees ought to hate 
execution againſt lin for the damages on the ſaid and Mont 

the allignees demurred bree to this plea, and 

Jong in demureer. | 6 | 

; | ; | 1. It 
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: 3th It was objected for the defendant that the moment when 
Bibbings became bankrupts, the debt owing to them by 
Mantell was veſted in the aſſignees, and therefore the pro- 
ceedings of Bibbinss to execute the writ of inquiry, and to 
final judgment after they became bankrupts, was contrary to 
law and the ſeveral. ſtatutes of bankrupt, and that the aſ- 
ſignees ought to have ſued out a ſcire facias upon the inter- 
locutory judgment obtained by Bibbinss againſt Mantell in 
Trinity term laſt, for him to ſhew cauſe why the aſſignees 
ſhould not have a writ of inquiry of damages, and be at li- 
to proceed to recover final judgment thereon for the 
benefit of themſelves and the reſt of the creditors. 2. It was 
alſo objected that bankruptcy before. the final judgment was 
an abatement of the ſuit, . that Bibbins's were then dead in 
law and could not proceed one ſtep further. 


For the plaintiffs the aſſignees it was anſwered, 1½, That 
all the ſtatutes concerning bankrupts are one ſyſtem of laws 
made for the benefit cf creditors, and that a bankrupt 
may act for their benefit, although he cannot do any thing 
to the contrary. The judgment hath been fairly obtained, 
and the preſent writ of /ciere facias ſhews the aſſent of the 
aſſignees to what the bankrupts have done in proceeding to 
final judgment. In the caſe of Priddle v. Thomas laſt Hilary 

term B. R. the parties were at iſſue, and notice of trial was 
given; before the trial Priddle became a bankrupt, and Mrs. 
Pritchard was choſen aſſignee; the court upon motion per- 
mitted the trial to go on in the name of the bankrupt Priddle, 
upon the aſſignees undertaking to pay the coſts of ſuit in 
caſe a verdict ſhould be given for the defendant. Alexander 
Holt recovered a judgment, anno 17 Car. 2. againſt the de- 
| fendant, and had a Zeflatum ſcire facias to the tertenants 
| they appear and plead, and there was a verdict againſt them 
at the aſſizes in Suffolk, and judgment thereupon ; after- 
- wards Holt became a bankrupt, and the commiſſioners aſ- 


ſigned the original judgment to Plummer, who in Michaelmas 
1 term 7 I. 3. moved the court that it might be entred to 
$ intitle him to the benefit of the judgment upon the ſcire 
0  facias, which was ruled accordingly without bringing a new 
- ſcire facias ¶ quod nota ſays the reporter) 5 Mod. 88. Plummer 
. v. Lea, which caſe ſhews that the courts will give the cre- 


'S ditors all the aſſiſtance they can for the ſpeedy recovery of 
debts owing to the bankrupt, without turning them about. 
A man has a judgment in debt, then becomes a oankrupt, 
and afterwards ſues out execution; the money is levied and 

brought into court, the aſſignee moves that it may not be 
paid to the plaintiff the bankrupt, ſurmiſing that the judg- 
ment was aſſigned to him; the court detained the money 
until the aſſignee brought a ſcire facias to try the bankruptcy; 
from this caſe it appears that if it had appeared on record to 
the court that the plaintiff was a bankrupt, they would have 
ordered the money to be paid to the aſſignee; in the caſe at 

bar it appears by the defendant's own plea that Bibbins's are 
EE „ bankrupts, 


 Hawir 


| I ». 
2 MANTELL» 


the ſuit againſt Mantell, for ſupp 


. the | 
judgment intitled Pibbin?s to recover ſomething, which by 
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bankrupts, and whether Mantell is in execution at the ſuit 
of Bibbins's, or the aſſignees, it can make no difference to 
him. After a writ of inquiry executed, the defendant 
moved to ſtay the proceedings; the plaintiff ſince the action 
brought — been diſcharged by the inſolvent debtors act. 
and having aſſigned his debts and effects for the benefit of 
his creditors, the court reſuſed to make any rule, and ſaid 
the action brought before the diſcharge and aſſignment muſt 
proceed. Hedley v. Brown, 2 Barnet 308. This caſe ſhews 
that the court permitted the aſſignee for the benefit of the 


creditors to proceed in the name of the debtor to recover 
judgment in his name. Va 


 Wilmt Chief Juſtice; When a motion was made in the 
cauſe of Bribbins v. Mantell in laſt Micharlmas term, I had 


ſome little doubt whether the aſſignees ought not to have 


ſued out a ſcire facias upon the interlocutory judgment, but 
upon further and more mature conſideration I think we mar, 


with juſtice, give judgment for the aſſignees in this caſe; 


courts of law have interfered equitably in many caſes of 
bankrupts, and if they can ſce vpon the face of the whole 


record that the aſſignees arc intitled to recover, they will uſe 


their utmoſt ſagacity and utia to give them judgment; 
that they are intitled to this debt is as clear as the ſun, and 
the bankrupt has no right to receive this money; thereſore 
unleſs we are bound down by the rules of law and former 
determinations, we will not turn the aſſignees round; it is 
truly ſaid that the ſtatutes of bankrupt form one body cr 
ſyſtem of law made for the benefit of creditors, and 
every aA done by the bankrupt for the benefit of his cre- 


ditors, the courts will liberally conſtrue to be right and juſt, 
but contrary of acts done to the injury or diſadvantage o 
creditors. It has been objected that the right and property 


of this debt was ſo abſolutely diveſted qut of the Bibbins's 
when they became bankrupts by the ſtatutes, that they 
could not ſtir one ſtep further in the cauſe againſt Mantell; 


in anſwer to this it appears on this record that B:bbinir's had 


obtained an interlocutory judgment, and the court awarded 


a writ of inquiry before the bankruptcy ; the defendant 
Mantell afterwards had no day in court, nor could he after- 


wards plead any thing to the action; the taking the inqui- 
ſition and entring final judgment were only the concluſion 
and neceflary conſequence of the interlocutory judgment, 


for the court themſelves, if they had ſo pleaſed, might, 


upon the interlocutory judgment, have aſſeſſed the damages, 
and thereupon given final judgment before Bibbin;ss became 


bankrupts, and the inquiſition is only a matter of courſe 
taken to inform the conſcience of the court. There is no 


foundation to ſay that the bankruptcy was an abatement of 
oe the effects of the bank- 

rupts ſhould amount to pay 20. in the-pound and more, 
ry they might afterwards proceed. to final judgment; 
nal judgment cannot be void, for the interlocutory 


the 
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the net was alvertained; ; the aſſignees b — beinglng this . 
ſeire facias, have expreſly affirmed the act of - Bibbins's pro- 
eeding, to final judgment. There is no doubt but a 2 Hrwrr 
facias' lies upon an interlocutory judgment; and it was ob- 8 4 
{Ned that the aſſignees ought to have taken up the cauſe At 12 Mod. 
| that period, but if they had, this plea does not lie in the How v. Tuton. 
mouth of the defendant in ante to the aſſignees; indeed yay 
if the bankrupts themſelves had brought a ſcire facius, this e | 
plea | might have been good, becauſe after they became | | 
bankrupts, perhaps they could have no legal right to have 
execution; upon the whole, the defendant's plea diſcloſes; Mod. TY 
ſuch facts as ſhew the aſſignees ought to recover, and there- 
fore I am. very clearly of opinion they muſt have judgment. 
The cafe of Priddle and Thomas is not ſo ſtrong as this. - 


Bathurſt Juſtice : The action certainly doth not abate 
upon the plaintiff's becoming a dane nor doth it abate 
if a defendant becomes a bankrupt; we here muſt look on 
this judgment as a right judgment while it remains unre- 

verſed by another court, we cannot ſay that a N of 
our own pronouncing is nul and void in law. - 

Judgment for the aſſignees per curiam, abſente Gould J. 


— verſus Cooper. 15 B. 


* perten, the defendant avows under a diſtreſs for rent Leſſee for years 

cue from the plaintiff to him upon an aſſignment of a leaſe je cal — I 

of a term for years to the plaintiff, in which aſſignment he * 
there is no clauſe of diſtreſs ; the ſingle queſtion is, Whe- N 
ther this is ſuch a rent for which a diſtreſs lies, there being 

no reverſion in the defendant. It was ſaid for the defend- 
ant, that although rent be incident to the reverſion, yet it 
is not an inſeparable incident, and therefore it may be ſe- 
vered from the reverſion; and although there is no clauſe 
of diſtreſs in the aſſignment of the term, yet the rentire- _.. 

| ſerved thereupon may 5 conſidered as a rent ſeck, and diſ- 


trained for by the ſtatute 4 Geo 2. c. 28. ſec. g. and that it 
appears clearly to be the intent of the parties that the plain- 
nit ſhould pay rent to the defendant ; this caſe was fo clear, 
| that the court gave judgment for the plaintiff. without hear- 8 
4 ing his counſel. 
4 Curia : There are two ways of creating arent the own-+ 
t er of the lands either grants a rent out of it; or grants the 
b lands and reſerves a rent; there is no ſuch thing as a rent- 
64 ſeck, rent-ſervice or 3 ge ß out of a term for ; f 
ſe Ig Bro. Dette, pl. 39. ci Es 44 KE. 3.4 per Hyuchden 
10 Ch. Juſtice C. B. If a man hath a term for years, and\ + < 
"7; grants all his eſtate of the term rendring certain rent, he 55 
K cannot diſtrain if the rent be in arrear; this caſe is law 


and in point; thereſore if the avowant will recover what is 


owing to him from the plaintiff, he muſt bring his action 7 
upon the contract. 


1 udgment for the plaintiff per totam curiam. 


Nj 


Smith 
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Smith verſus Cattel. C. B. 
e 1 wh PECIAL action upon the caſe, wherein the plaintiff de- 
. oo clares that whereas by the laws of this realm no perſon 


when no more ought to be arreſted without a probable cauſe, yet the de- 
| . 308. was fendant falſly and maliciouſly, without any probable cauſe 
23 in the court at Daventry ſued out a precept againſt the plain- 
tiff in an action upon the caſe, which the defendant falſly 
and maliciouſly cauſed to be indorſed for bail for 2/. 145. 
_ againſt the plaintiff, and thereupon cauſed the plaintiff to be 
arreſted and held to hail for that ſum; and the plaintiff avers 
that he only was indebted to the defendant in os. and no 
mere, and that the defendant had no right to hold him to 
bail by the law and cuſtom of that court for that ſum, 
whereas he maliciouſly held the plaintiff to bail for 2/. 14. 
in order to oppreſs him, to his damage; upon Not guilty 
there was a verdict for the plaintiff; and now it was moved 

in arreſt of judgment, that it did not Hear upon the face 
of the declaration for what ſum the cou.. t Daventry could 
hold to bail; but per curiam, ſince the ſtatute of 12 Geo. 1. 
for preventing frivolous and vexatious arreſts, no perſon 
can be held to bail in an inferior court for leſs than 405. and 
here it is averred that no more than 3os. was due to the de- 
fendant, and that he had no cauſe of action whereby by the 
law or cuſtom of the court at Daventry the plaintiff ought to 
be held to bail; the declaration is well enough; the ſting of 
all theſe kind of actions is malice and falſbood, and injury 

done in purſuance thereof; Judgment for the plaintiff. 


Rogers verſus Payne C. B. 


Covenant for IN covenant, breach aſſigned for non-payment of a ſum of 
payment of me- | a ſum of money; the defendant pleads a diſcharge (in the 
. nature of a releaſe) without deed, in ſatisfaction of all de- 
out deed. mands; upon demurrer it was objected for the plaintiff, 
tthat the plea is ill, for that a covenant to pay money which 
Yelv. 192. is by deed, cannot be diſcharged without deed. 6 Rep. 44. 
Cro. Jac. 464. a. Blake's caſe; and of that opinion was the court, and gave 
| judgment for the plaintiff. „ . | 


Drage, 
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TTTHE defendant's leaſe of a farm belonging to the plain- Debt for a pe- 

T tiff ending at Lady-day 1766. and being deſirous to 1 2 c 

hold the farm another year, articles of agreement were ex- to Zeh — 
ecuted between the plaintiff and defendant, dated the 26th ges —_— 

of March 1766, that the defendant ſhould hold the farm . _ 

from the 25th March 1766. for one year longer, and the de- ſtat of 8 & W. 

fendant thereby agreed to hold the ſame for that term, and 3 cap. 10. and 
not to cut any tree or trees growing thereupon under the 1 

penalty of 500. and would leave the fences in good repair; nire facies de 

the defendant having very much miſuſed the farm, and cut nove ſhall be 

down almoſt every tree growing thereupon, the plaintiff 3 
brought an action of debt for the penalty of 5oo/. and al- 

ledged that the defendant had cut down a great many trees 

(mentioning them) and that he did not leave the fences in 

good repair, whereby an action hath accrued to the plaintiff 

to have and demand of him the ſaid penalty of 500. Upon 

nil debet, there was a verdict for the plaintiff, that defend- 

ant owed the debt, and they found one ſhilling damages, 

and 40s. coſts. ” 


| Whereupon it was moved for the defendant upon the 8th 
and gth of . 3. cap. 10. that the jury ought to have taken 
into conſideration and aſſeſſed the real damages done to the 
farm, upon the breach aſſigned in the declaration, and if this 
verdict is to ſtand, the plaintiff may take out an execution 
for the whole penalty of 500. and his coſts, and the defend- 
ant will be obliged to go into chancery to ſeek relief, which  * 
the ſtatute was made to prevent. After hearing counſel on 
both ſides, and time taken to conſider, the court was of opi- 
nion that a venire facias de novo ought to be awarded; that 
b the ſtatute was made for the benefit of defendants, that the 
plaintiff was bound down by the ſtatute, and obliged to aſ- 
Ggn as many breaches in this caſe as he pleaſed, that the da- 
mages might be aſſeſſed by the jury upon each breach; and it 
is not in the plaintifPs election to take a verdict for the 
whole debt, as he has done in the preſent caſe; and there 
muſt go a venire facias de novo, the verdict being defective. 


WWW 


Bibbins 
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1768. Bibbins and others * priſoner. C. B. 


agaiuſt a priſon- 


er in Michael- 


mas tet m laſt, ſoner, and the plaintiffs not having charged him in execu— 


— plaintiffs be- tion in laſt Hilary term, according to the rule of the court, 


rupts, aſſignets it was now moved on the behalf of the defendant that be 
could not charge might be diſcharged out of priſon by /perſedeas ; to which it 


him i in execution 


rer Tür plaintiffs having proceeded to final judgment in 


in Hilary term was anſwered and admitted, that the plaintiffs did proceed 


laſt, belng pre- to final judgment againſt the defendant in laſt Michaelmas 

vented by the term, but the plaintiffs being then bankrupts could not le- 

defendant's plca 

to their ſcire gally charge him in execution, neither could the aſſignees 

facias. under the commiſſion of bankrupt charge him, without firſt 
ſuing out a /crre factas to ſhew cauſe why they ſhould not 
have execution ppon the judgment againſt the defendant, 
which they accordingly with due diligence ſued out return. 
able the firit return of laſt Hilary term, to which the de. 
fendant plgaded a plea which was held to be bad upon a de- 
murrer, in this very term, (ſee the caſe of Hewit & al 
Ae nees, Cc. v. Mantel before) and therefore the defendant 


himſelf by pleading a bad plea has hindred the aſſignees from 


charging him in exccution in laſt Hilary term, which they 


might have done if he had not pleaded. 


Curia. Hilbinb, the bankrupts could not charge the de- 
fendant in execution in laſt Hilary term, becauſe the aſſignees 
were entitled to the benefit ot the judgment, had then 
brought a ſcire facias upon it, and, if Mantel has any lands, 

(which he may have for any thing we know) they may perhaps 
_ chooſe an Elegit againſt his lands, and not to charge his per- 
ſon in execution ; the rule to ſhew cauſe why the defendant 


1 Med. 95. 


thould not be diſcharged by Swuperſedeas was diſcharged, the 


aſſignees having procceded with due diligence. 


Denny verſus Trapnell, FA: C. B. 


. RESPASS for taking and carrying away an anchor of 
neon wa the plaintiff at Ipſwich, of the value of 6/. judgment 
two under ſhe- by nil dicit was of laſt Hilary term, and a writ of inquiry of 


riffs extraordi= damages executed in the laſt vacation, April the 14th (re- 


cs n turnable the firſt return of the preſent term) before two 


ſheriff can ap- perſons under-ſheriffs extraordinary appointed by deputa- 
point no More tion under the hand and ſeal of the high ſheriff of Suffolk for 


than one under- 


dhe iff exrraorgj- that purpoſe; the jury aſſeſſed 77. for the plaintifps da- 
nary, mages; this term began upon Wegne/day the 20th of April, 
and upon Saturday the 23d, being the fry day in term, at 


3 o'clock in the afternoon the plaintiff might have ſigned 


final judgment if he had pleaſed, but not having ſo done, 
the defendant on Monday the 26th of April moved the court 
that the — might be ſet aſide, or two reaſons, firſt 

| | becauſe 


laſt Michaelmas term, when the defendant was a pri- 


a as awd tBHdS ac cc oo io oc 22 
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becauſe the high ſheriff cannot depute two perſons to take 
an inqueſt, for if he can appoint two, he can appoint 
twenty-two, or any other number; 2dly, Becauſe the da- 


mages of 771. aſſeſſed for an anchor worth no more than 60. 
are exceſſive; whereupon a rule was made to ſhew cauſe 


379 
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DENNY 


9. 
TRAPNELL, 


why the inquiſition ſhould not be ſet aſide; upon ſhewing if final judg- 
cauſe for the plaintiff it was objected that this motion was ment be not be- 
like a motion in arreſt of judgment, or for a new trial, and ſore hgned, 2 


therefore the defendant not coming to move it within the firſt 


motion to ſet 
aſide an inqui- 


four days in term, according to the courſe of the court, this fition may be 
rule ought not to have been made; /ed non allocatur, per 2 6h 


term af- 


curiam the defendant made the motion before tinal judgment ter the writ of 
was ſigned, and ſo came ſoon enough. 24ly, It appeared inquiry is re- 
by affidavits on behalf of the plaintiff, that he was a fiſher- urnable. 


man, that his veſſel was lying at anchor in the port of Ipſwich, 
and ready to ſail in order to fiſh for ſprats, that ſuch ſiſher- 
man, in the ſprat ſeaſon can get 20/. per week clear; that 


8d. pretended to be due for every fiſhing veſſel there, and 
that by the taking away the anchor the plaintiff was delayed 


the defendant diſtrained the anchor worth 6/. for a toll of 


in his voyage above two weeks, and that the defendant upon 


the executing the writ of inquiry made a defence, and there- 
fore it was ſaid the damages were not exceſſive ; 3dly, It was 
ſaid that the practice of appointing an under-ſheriff extra- 


ordinary upon ſuch occaſions as this, had been often allowed 


by the court of King's Bench; and. 4/hly, That the plain- 
tiff's moſt material witneſs was gone to ſea, and he did not 
know when he would return, and therefore the inquiſition 
ought not to be ſet aſide. For the defendant it was replied, 
that the practice of the King's Bench of allowing the ap- 
pointment of one under-ſheriff extraordinary was right 
enough, but there is no inſtance of an appointment of #4w9 
under-ſheriffs extraordinary in one cauſe; and that the de- 
fendant would admit the evidence before given by the now 
abſent witneſs. Ds | | 


Curia: We ſhall fay nothing as to the damages, whether 


they are, or are not exceſſive; there is no inſtance of deput- 


ing two under-ſheriffs extraordinary to take an inqueſt, for 
if the high ſheriff may appoint two, he may appoint twenty 
or more, if he can exceed one, no line can be drawn to li- 
mit the number ; beſides, it appears that the ſworn under- 
ſheriff lived in the ſame town, and therefore the writ of 


Inquiry ought to have been executed before him ; let the 


mquiſition be ſet aſide, and the writ of inquiry be executed 
before the Judge at the next aſſizes for the county of Suffolk, 


and the evidence of the abſent witneſs be admitted at the de- 


fendant's requeſt. ' | 


Serjeant Leigh for the deſendant ; Serjeant Fo/ter for the 


plaintiff. 


_ Garratt 
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Garratt verſus Mantell, a priſoner. C. B. 


68. 1 | | 
bur to de cauſe why the defendant thould not be 
A prifoner diſcharged out of cuſtody by writ of /uper/edeas, the 


3 of plaintiff not having charged him in execution according to 


Ai no: Bb. the courſe of the court; upon ſhewing cauſe it appeared to 


liged to charge the court that final judgment for 6000). debt, after a ver- 

hum in execueien diet was ſigned and entred in the vacation after laſt Mi- 
2d term af- | g 

ter judgment, chaelmas term, that upon the 27th day of January, the 4th 

7 day in the laſt term, the defendant was brought up in order 


to have been charged in execution, but a writ of error was 


then brought and allowed, but no bail was put in there. 


upon until the 3oth of January; that an injunction bill was 


filed by defendant againſt the plaintiff, but no injunction 


was ſued out. 


for a plaintif Curia: The plaintiff ſhall have the whole, wiz. every day 
" hall haveevery of the ſecond term after final judgment ſigned, to charge a 


1 3405 tray in execution, and it appears the defendant has 


a priſoner. red the plaintiff from ſo doing, feveral days in the laſt 
term, by bringing a writ of error, therefore the rule muſt 


* be diſcharged. 


Freeland verſus Hunt. C. B. 


Aſter a defence LN covenant, on a deed of aſſignment by the defendant of 
made on a writ particular debts, and he covenants that none of thoſe 


of 1 the gebts were ſatisfied ; judgment by default, and a writ of in- 


deſ . > | . . 
ee 0" quiry executed; a fatal miſtake being now found out in the 


advantage of a declaration, it was moved that the interlocutory judgment 


8 the might be forthwith entred upon record agreeable to the de- 
claration delivered, and the roll be brought into the proper 
office, and that the defendant might Gon four days to 
move in arreſt of judgment after the roll is. brought in. 


Upon ſhewing cauſe it appeared that the defendant attended 


the executing the writ of inquiry by counſel, and croſs exa- 


mined the plaintiff's witneſſes. 


Curia : We lament that entries on the roll are not made 
at the times when they ought to be made; the rule mult be 
diſcharged, becauſe the defendant did not rely on the miſ- 
take, but has made a defence un the executing the writ of 


inquiry. | 


In 
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Trinity Term 8 Geo. 3. 
= „ 1768. 
lu the Common ü.. 
Nota: Trinity term in the 8th year of King Geo. 3. began Hoxr. 
on the 3d day of June 1768. when the court ordered, that 


upon proceſs returnable the „igt, ſecond, or third return of 


any term, if the plaintiff declare within four days before the 
end of the term, the defendant ſhall plead without an im- 
parlance. - | 


Trinity Term. 7 8 


8 Geo. 3. 


Bates verſus Barry, Eſq; C. B. 


IME plaintiff brought a former action againſt the de- A defendane : 
| fendant, held him to bail for 5o/. declared againſt * held to bail 


, 5 a a ſecond ti | 
him in an action upon the caſe upon a ſpecial agreement in for the fame 


writing under the defendant's hand and ſeal, not ſtamped, cauſe of action, 
and the cauſe being at iſſue, the plaintiff's attorney found 2 ee 
out he had made a miſtake in declaring in an action upon the firſt writ, 

the cafe, the writing being made and executed in 1reland,by reaſon of 2 


where no ſtamps are neceſſary, was a good deed, and the win 


plaintiff ought to have declared in covenant, therefore he 
diſcontinued that action upon payment of coſts; and having 


now brought this ſecond writ for the ſame cauſe of action, 


and arreſted the defendant a ſecond time, whereupon the 
ſheriff hath returned a cepi corpus; it was moved that the de- 
fendant might be diſcharged out of the cuſtody of the ſheriff 


upon entring a common appearance, for that it was op- 


preſſing and haraſſing the defendant to arreſt him, and ob- 
ge him to put in ſpecial bail twice for the very ſame cauſe 
of action. | 


Curia : This ſeems to have been a mere miſtake, and not 
done with any intent to oppreſs or harraſs the defendant ; 


if any ſuch intent had appeared, the court would certainly 


have 
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1768. have diſcharged the defendant upon entring a common ap- 
pearance, but it would be too much to ſay the plaintiff in 
5 this caſe ſhould loſe his bail by a mere flip of his attorney; 
Baxxry, fo the rule was diſcharged. Abſente Bathurſt J. 


Bars 


— * 


Evans verſus P an attorney of the C. B. 
_ = ages = VANS and one C. made an affidavit againſt P. that he 
wy Ba any thing had been guilty of ſome male practice with reſpect to 


wrong quatenus a bill of coſts for buſineſs done in the county court of Mon- 


an attorney, in nouth, whereupon it was moved that he might anſwer the 
an inferior court, 


this court will matters of the afhdavit; to which it was objected on the be- 
oblige him to half of P. that this was a tranſaCtion in an inferior court, 
© xa the com- and this court would not intermeddle therein; and cited a 
caſe of Henderſon v. Ilderton, Hilary 3. Geo. 3. C. B. when 
upon an application of this ſort, this court thought they 

had no power to proceed againſt an attorney of the court in 

a ſummary way, charged with a nuſbehaviour in his prac- 

tice in an inferior court (the Mayor's court of Newca}tle,) to 

make him anſwer the matters of an aſſidavit, becauſe they 

could do nothing with the cauſe, but muſt leave that in frat, 


quo. 


Curia: An attorney cannot practiſe in an inferior court 
if he is not an attorney of a ſuperior court, and that is the 
reaſon why this court interferes ; where deeds are put into 
an attorney's hand (who happens to be concerned for the 
adverſe party) and not redelivered, this court interferes; 
and if an attorney of this court doth any thing wrong any 
zohere quatenus attorney, this court interferes, whereupon 
Mr. P. agreed to accept of a leſs ſum than he had demand- 
ed in the county court of Afanmmth, and the matter was 

_ compromiſed at the bar. 5 | 


Perkin verſus Proctor and Green. C. B. 


Treſpaſs lies | RESPASS for entring the plaintiff's houſe, and diſ- 
againſt the aſ. turbing him in his poſleſſion thereof; the ſecond 


ſignees under a (ount is for expelling him from the poſſeſhon thereof; 
commiſſion of = = g 

dankruptey tucd upon the general iſſue this cauſe was tried before the 
out againſta Lord Chief Juſtice W:/mot laſt Eaſter term at Weſtminſter; 


victualler, or . 3 3 
neee e verdict ſor the plaintiff, damages 400. 


not liable to be | | 
a bankrupt. The evidence given at the trial was as follows, wiz. That 
| | the plaintiff on the 8th of April 1763. purchaſed of one 
Milliam Goodall a publican his intereſt in a term of years in 
a houſe he was then in poſſeſſion of, and held by leaſe (being 
the houſe in which, Ec.) which leaſe had been ſome time 
before depoſited in the hands of the defendants, who are 
| brewers, (of whom Goodall bought his beer) as a ſecurity y 


a debt 
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a debt due to them from Goodall: that Goodall granted to 1768. 
the plaintiff an under leaſe, for which he paid Goodall! 4. 
for the good-will of the houſe, and paid him 35/. for the Finn 
goods in the houſe ; that upon the 26th of April 1763. a 1 
commiſſion of bankrupt iſſued againſt Goodall; he was there- 
upon declared a bankrupt, and the meſſenger ſeized all the 
oods in the houſe, which were bought by the plaintiff of 
godall with the knowledge and upon the recommendation 
of the defendants; the plaintiff continuing in poſſeſſion 
under his under-leaſe, and the defendants being aſſignees of 
Goodall, brought an ejectment as aſſignees againſt the plain» 
tiff, recovered, and put one of their ſervants in poſſeſhon of 
the houſe : that the plaintiff having at an expence got ano- 
ther public houſe in the ſame ſtreet, applied for a licence, 
which was much oppoſed by the defendants, but the juſ- 
tices being informed how the plaintiff had been treated by 
the defendants, did remove the licence to the plaintiff, and ©” 
ſaid they never would licenſe the houſe ſo taken poſſeſſion of 
by the defendants; and within twelve months afterwards 
the defendants ſurrendred their poſſeſſion under the judy- 
ment in ejectment to the original landlord, by which the 
the plaintiff's intereſt in the houſe was loſt : that the plain- 
tiff.hearing of the late determination in the court of King's 
Bench, that a victualler or common alehouſe-keeper is not 
liable to a commiſſion of bankrupt, brought 7r2ver for the 
goods and recovered 3 5. the ſum he paid for the ſame, and 
has now brought zre/paſs and recovered the ſum of 401. da- 
mages. Nota, the commiſſion of bankruptcy was ſuper- 
ſeded the 2d of February 1768. . 2 


It was now moved for a new trial, for two reaſons; firſt, 
that treſpaſs vi & armis doth not lie in this caſe; 2dly, that 
40l. damages are exceſſive; upon ſhewing cauſe it was an- 
ſwered for the plaintiif that treſpaſs vi & armzis is the proper 
action, and that this is like the caſe where an execution has 

been executed upon an irregular judgment, which is after- 
wards vacated ; treſpaſs vi & armis lies againſt the plaintiff 
in that judgment. 2dly, The damages in this caſe are what 
the plaintiff hath really ſuſtained, for he gave 404. for the 
good will of the houſe, they beiong to the jury, and are not 
exceſſive. In anſwer, it was ſaid for the plaintiff, that this | 
action was brought before the commiſſion was actually ſu- 
perſeded, for the Lord Chancellor's order for ſuperſeding it | 
was only made two days before the trial, and that while the | 
commiſhon was ſubſiſting they acted under a proper authority 
and could not be treſpaſſers; 2 Roll. Abr. 555, 6. I. pl. 4. 


? . 
”. 
- r * 


nat he who comes to a thing lawfully cannot be a treſpaſſer : to 
ne which it was anſwered, that the cauſe determined in Banco 
in Regis, Eaſter term 1767. of Rolls verſus Rawlinſon, was tro- 
ng ver brought in a ſimilar caſe to this, before the commiſhon 2 : 
me was ſuperſeded ; per Clive juſtice, Turner verſus Felgate 1. | | 
2 Lev. 95. upon a judgment vacated an officer is excuſed for 5 
or | 2 


& _ executing 
ebt gs | 
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1768. | cuting an execution, but the party is not; the court took a 


. 


— few days time to conſider, and then gave judgment to the 


PenxIN following effect. 


VP 


os Hen Curia: If the late reſolution in F. R. that a victualler 


cannot be a bankrupt, had not happened, probably the pre- 
ſent action would never have been brought; and the Chief 
Juſtice who tried the cauſe, thought it a very hard caſe, 


and did recommend it to the jury to find ſmall damages, 


but they found 4o/. which he thought they meaſured by the 


ſum which the plaintiff paid Goodall for the good will of the 


houſe. It is now moved that, in point of law, treſpaſs will 


not lie; 2dly, That the damages are exceſſive; the preſent 


action is againſt the perſons themſelves who ſued out the 
commiſſion of bankrupt, who are bound to ſupport the le- 


- gality of their acts, and is not like the caſe of an officer ex- 


c.uting a writ of execution upon a judgment, which is af- 
terwards vacated; we are all of opinion that the commiſſion 
of bankruptcy is void, and of no avail; the juriſdiction 
concerning bankrupts is confined to particular perſons and 
caſes; as, that the 'perfon __ to a commiſſion mult be a 


trader, muſt be indebted in ſuch a ſum, muſt do ſome par- 


ticular act, c. &c. The court of chancery acts herein 
ſolely upon the application of the party petitioning, at whoſe 
peril the commiſſion ifſues, and if he ſues it out upon any 
falſe ſuggeſtion, the law gives a remedy againſt him to the 
party whoſe liberty and property is thereby invaded; there 


are a variety of commiſhoners whoſe power and juriſdiction 
are limited and confined, which if they exceed, the law 


will give remedy againſt them ; and where courts of juſtice 
aſſume a juriſdiction which they have not, an action of 
treſpaſs lies againſt the officer who executes proceſs, becauſe 
the whole proceeding was coram non judice, the caſe of the 


Marfhalſea, 10 Rep. 76. a. b. where there is no juriſdiftion 


at all there is no judge, the proceeding is as nothing; this 
is the very caſe of the Marſhalſea; the party in this caſe is 
no trader, there is no foundation to build a commiſſion 
upon, the commiſſioners had no power at all; where a rate 
is unduly taxed, the warrant of the juſtices of peace for 


levy thereof will not excuſe the churchwarden or over- 
the poor who diſtrains for it; Nichols v. Walker and 
Carter, Cro. Car. 395. And it is not like where an officer 


ſeer o 


makes an arreſt by warrant out of the King's court, which 
if. it be error the officer muſt not contradict, becauſe the 
court hath general juriſdiction; but here (ſays juſtice Croke) 
the juſtices of the peace have but a particular juriſdiction. 
The caſe of Terry v. Huntington & al, Hard. 480. is a very 
e ſtrong caſe. In trover for goods levied by warrant of the 


ö commiſſioners of exciſe, the queſtion was, if they adjudge 
Wines in | 


Hardr. 480. | . 25 - 
which fene to Hat. 12 Car. 2. c. 23. whether an action lies againſt the 


be a miſtake in officer. Per Hale ' 
the preſs. have only a tinted, lined juriſdiction, and if they a 
| 5 : | ceed 


low wines to be * frong waters perfectly made, upon the 


Chief Baron, The commiſhoners 


# 
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| * ; $5 
ceed it that does not take away the juriſdiction of this court. 1768. 
Special juriſdictions are circumſcribed; 1. With reſpect to A 
place, as a leet or a corporation. 2. With reſpect to perſons, 5 
as 10 Rep. the caſe of the Marſbalſen. 3. With reſpect to Mx ron. 
the ſubje matter of their juriſdiction; and the ſtatute li- | 
mits their juriſdiction in all theſe three reſpects, and there- 
fore if they give' judgment in a cauſe ariſing in another. 
place, or betwixt private perſons, or in other matters, all is SE þ 
void and coram non judice, as if they ſhould adjudge roſe _ | 
water to be ſtrong water. Where a judgment is vacated for | | 
irregularity the party is never excuſed, if an execution is - | i 
executed thereupon; yet the ſheritt's officer is excuſed be- | 
cauſe he has the King's writ to warrant him. Turner v. 


Felgate, 1 Lev. 95. 1 Sid. 272. Though theſe cafes have 


© 


been ſometimes grumbled at, yet they are good law. Carib. „ A 


275. 2 Stra. 509. In the caſe of an irregular judgment rn 
againſt the plaintiff and a capiat ad 2 880 op 


width EC - 
thereupon, in treſpaſs and impriſonment the party and tlſe -7 
officer joined in a plea of juſtification under the writ; and 
the"othcer was therefore held guilty as well as the patty \'2 . 
but where a ſudgm̃ent is Feverſed for error it is different, fol 
and ſtands good until reverſed ; one caſe is the fault of the of «4... 
party himſelf, the other is the error of the court. Smith CT 
verſus Dr. Bouchier and gthers, Vice-chancellor, Judge, 

Gaoler and Party, in a cauſe in the Chancellor's court of 

the univerſity of Oxford ; the queſtion aroſe upon a cuſtom, 

that a plaintiff making oath that he has a perſonal action | 
againſt any perſon within the precincts of the univerſity, - | i 
and that he believes the defendant- will not 2 e but run | 


away, the judge may award a warrant to arreſt him and de- | i 

tain him till ſecurity be given for his anſwering, the com- 

q plaint; on the 7th of Auguſl 1731. the defendant Bouchier q 

having the privilege of the univerſity made a complaint to 1 | 

g the defendant Sippen the Vice- chancellor of a perſonal 
action againſt the plaintiff S$-177þ to his damage of 100G!. | 

: according to his eſtimation, and Mat he /z/pefezd the plain- 

i tiff Sit ßh would run away, that he took his oath of and 

F upon the truth of the premifſes upon which a warrant was 

2 ranted to the other defendants, who arreſted Smith and 

£F ($9 him in prifon eight days for want of ſureties. The 

4 court held that the party muſt ſwear to his belief of the de- . 

FR fendant's deſign to run away, in order to give the Chancel- 

N lor's court this juriſdiction, and that ſwearing that he /u/- 

i pected the defendant would run away was not ſufficient, and 3 

* that — 55 but belief would do, therefore the whole was . 

0 coram non judice; and Lord Hardwicke was of opinion that * ; 


ib and falſe impriſonment well laid againſt the Vice-chan- 
IJ cellor, Judge, Gaoler, Officer, and all of them; and though 
he Sir J%n Strange in his report of this caſe, 2 Stra. 994. ſays 
pf hit the officer and gaoler might have been excuſed if they 
20 8 Bad juſtified without the bailiff or Vice- chancellor, yet it 
he ſeems they could not, as the whole proceedir g was coran 
EF non judice, and a mere nullity, (therefore guz: e as to that 
af Far II. 1 5 Cc RT, point). 


Trinity Term 8 Geo. 3. 


18768. point). Sec the caſe of Martin and Marfball (the mayor of 
Cone — TNark ) and Key, © {erjeant at mace, Hab. 68. in treſpaſs and 
Ros Falſe impriſonment, where the preſeription was for the 

MiTTox. mayor of York to direct precepts for appearance in the court 
of Chancery there; the court held ſuch precepts muſt be in- 

tended to be made in writing, and becauſe the juſtification 

did aliedge that the command given by Marſball the mayor 

to Key the othcer to take Marlin was by xuard the plea was 
held ill; this is agarnit a judge of a court acting where he 

had a limited juriſdiction, but had no juriſdiction of proceſs 
ore tenus, ſo the action well laid againit him; there muſt be 
2 juriſdiction of the proceſs as well as of the penſon and cauſe. 


In the caſe at bar we lay the ſuperſeding the commiſſion 
af bankruptcy entirely out of the caſe, as if it had never 
been ſuperſeded at all; the commiſſioners had no more 
power to act under the commiſſion of bankrupt againſt 
Goodall who was a victualler than if he had been a divine, 
a lawyer or a phyſician; although it may be thought hard to 
_ agyudge a man a treſpaſſer in a caſe heretofore doubtful, yet 
the law cannot bend to particular caſes, and it is more for 
the general utility to ſuffer particular hard caſes, than to 
give uſurped authority any effect at all, the hardſhip of 
particular caſes is thereby molt amply compenſated to the 
public. | 


| Harder. 478. | 


As to the damages, the Lord Chief Juſtice was pleaſed to 
ſay, he wiſhed they had been 407. inſtead of 400. that he 
thought there was a foundation for the juty to have leflened 
them, but they thought otherwiſe, and they (he ſaid) are 
the conſtitutional judges as to damages, aud there muſt be 
ſome very extraordinary conduct in a jury to induce the 
court to meddle with damages. So the pgffea was ordered 

to be delivered to the plaintiff, who had judgment. | 


John Conner verſns John Connor. C. B. 


What is ſuffi- HHN Connor of Barnett was ſummoned to anſwer 7b; 
cient certainty Connor of a plea that he render to him 68/. which he 
in a declaration. qwes to him and unjuſtly detains, Sc. and whereupon the 
ſaid John Connor (declares upon a bond); the defendant 
| craves cyer of the bond and condition, which js ſet forth, 

| Dyer 50. b Whereupon the defendant demurs in law, and ſhews for 

1 muargine. Cro, ſpecial cauſe of demurrer that it does not appear that the 
1 Eliz. 267. plaintiff hath any cauſe of action, or that the defendant is 
3 | | indebted, or that he executed the bond: it was qbjeced, 

= ( that it did not appear to the court which John Connor exe- 
13 cuted the bond, becauſe there is no diſtinctiog by way of 
1 addition to the name of ohn Connor after the firſt line of the 
1 declaration; to which jt was anſwered and reſolved by the 

11 . 5 5 * « kane -- f 17 F * | court, 


— . cc 


E. 8 & K 0 WW 
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cqurt, that ſufficient certainty appears upon the reeord that 
ohn Convor of Barnett is indebted upon a b6nd executed by 
im to Jahn Cannor of Friday-freet, the oger whereof is (et 
forth; and therefore Jehn Connor of Friday-ftreet, muſt have 


jydgment againſt Jahn Connor of Barnett, 


2 1 4 dl. lee ate. ad act. — 3 * — 4 * N * — tt 4 RY 9 „ 
— — — 
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Rogers verſus Carter, Eſq; C. B. 


"RESPASS againſt the defendant a juſtice of the peace © 
1 for taking and carrying away the plaintiffs gu from 
him; upon the general iſſue Not guilty, which was tried be- 


2 . 
MiTTON, 
Bro. Addition 
I. 47. pl. 16. 


of a lord of a 
manor has a 


fore Lord Mangfeld, upon the home circuit laſt ſummer, right to eä ry a 


there was a verdict for the plaintiff: and ſerjeaut Nares s 
hoving moved for a new trial, Wire e Gould now re- 

ports to the court the facts proved at the trial, as they 
ad been ſtated to him by Lord Mangſield, viz. 


That Lord H. Lord of the manor ef Ring uod, by writ- 
ing under his hand and ſeal an the 26th dry of Auguft laſt 
made and appointed the plaintiff his game-keaper within the 
ſaid manor, which appointment or 2 was duly en- 
tred and regiſtered with the clerk of the peace where the 
manor lies on he 27th of Auguſt; that on the 10th of October 
laſt the plaintiff hunted and heat for game in the ſaid manor, 
and in a large field there ſprung a cavey of partridges; after 
their firſt flight he ſhot at them within the manor ; they 
took a ſecond flight, and the plaintiff purfued them out of 
the manor, but could not find them; as he was peturning 
again to the menor of Riaggwarg, be was met by tha de- 
ſendant about three quarters of a mile diſtant ram that 
Manar, who aſked him if Lord H. had qualißed him; the 
plaintiff anſwered, * I have a deputation from the lord of 

« the menor of Ringwood;” the defendant replied, « You are 
«Know out of that manor, and demanded his gun, and took 
CTA | it 


un any wheie 
ut of the ma- 


1 
i 
1 


388 Michaelmas Term 9 Geb. 3. 


| es.) it on him, that the defendant did not ſhoot out of the 


LJ 'manor, but was three quarters of a mile out of the manor 
" Rocers with his gun and dog with an intention to thoot at game. 


. 


By the flat. 3 | Ge: . 11. 1 is Exec; that no lord 
of a manor l make any perſon to be a game-heeper with 
power. to kill game, unleſs ſuck perſon be qualified by the 

| laws of this realm fo to do; or unleſs ſuch perſon be truly 

and properly a ſervant to the ſaid lord; or be immediate! 
employed and appointed to take and kill the game for the 
fole uſe of the faid Lord, and not ey el 

It alſo e chat the plaintiff was neither a qualified 
perſon to kill game by the laws of the realm, nor was pro- 
perly a menaal ſervant to the lord of the manor ; whereupon 
two queſtions aroſe at the trial, 1/7, Whether from the 
facts proved, the plaintiff had been guilty of any offence + 
againſt the game laws, fo as to ſubject him to have his gun 

— 2 and taken from him by the defendant. 24, Whether, 
4 Je Plaintiff was neither a qualified perſon, nor a menial 

7 772 the lord, he could be appointed his game-Leeper. 
8 Lord ansfield thought the deſendant had no right to ſeize 

. the gun) and that it was not neceſſary that the plaintiff 
ſhould V8 à qualified perſon, or a menial ſervant to the lord, 
in order to make him capable of having a deputation as a 
game keeper from the lord of the manor, ſo the jury found 

; Ky the plaintiff. But as the lords of manors and country 
gentlemen preſent at the trial were of different opinions 
about this matter, Lord Aangſield ſaid he thought the beſt 
way was to move the court for a new trial without coſts, 
and if he had thought this could not have been done, he 
would have made a cafe for the opinion of the court, or 


have directed the] f to have found a ſpecial verdict. 


This matter was debated on 7 riday November the 18th by 
ſerjeant Leigh for the plaintiff and ſerjeant Nares for the de- 
fendant, and on Monday the 21ſt of November the court diſ. 
charged the rule to ſhew cauſe why there ſhould not be a 
new trial. 


Curia: There are two queſtions ; 0755 Whether the ns | 
tiff was a perſon qualified to receive a deputation from the 
lord of the manor to be a game lecper at all. 


24, Suppofing he is, lll the jultiee of -f Peace (the 

7 defendant) under the fat. 5 Ann. c. 14./. 4. had a right to 
take his gun from him, while he was ſporting, for the pur- 
Pioſe of killing game, for we think it will make no difference 
/ in the en whether he Hot, « or hot, out of the manor.” 
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The far. '22 & 43 Car. 2. c. 25. is the firſt act chat in- 1768. 
troduces Game- lecpera, whereby it is enacted that lords f?r 
manors, Sc. may by writing under their hands and ſeals RoGErs 
authorize garſe-keepers- within their royalties to ſeize guns, 6 el | 
c. or other N for ns or killing game. See * 18 » 
tlatare- g | 


The fat. 4 5 . & M. c. 23. 4. puts n 
upon a footing with the antient keepers of parks, whereby 
it is enacted, that all lords“ of manors or their game-keepers 
may within. their royalties reſiſt offenders in = night-time 
in the ſame manner, and be equally indemnified as if ſuch 
fact had been committed within 2505 antient chaſe, Py or 
warren: py this PRA 

The fat. 5 Aon 7 14]. 4: 8 power to the . 
to killgame 755 the manor. Sce the e | 


The flat. 9 dance, od. r. enaQts, That no lg 
of a manor ſhall make above one game-keeper with 
with power to kill game, and the name of ſucKp 
be entred with the clerk of the peace, ſuch entry þ 
and viewed without fee. See the ſtatute, 


The fat. 3. Geo. 1. c. 11. reciting the A 
and the fat. 9 Ann. c. 25 and the abuſe of — $ 
lords of manors granting deputations to the farmers, tenanK: 
and occupiers of the lands within their reſpective manors to 
be 'game-heepers, with power to kill and deftroy the game, 
which practice tended to the deſtruction of the game; for 
remedy whereof it was by this ſtatute enacted, that no lord 

or lady of a manor ſhall appoint any perſon to be a game- 

keezer with power to kill game, unleſs ſuch perſon be quali-— ; 
hed, ar be truly a ſervant to the ſaid lord or lady, or imme- WE 
diately employed to kill game for the ſole uſe boy "my aj . | 
or hay, Sc. See the ſtatute. ew | | 3 


„ AS: a ES. et 7 CS 


MN 


T 


* 


| As to the firſt queſtion, we are all of opinion that the 
plaintiff was a perſon properly qualified to receive a deputa- 
tion from the lord of the manor to be a game-keeper, al- 


ul though he was neither a qualified perſon, nor a menial ſervant Lo 
to the lord of the manor; that this fat. 3. Geo. 1. never was 6 
meant to check or hinder lords living at a diſtance (from 
ls their manors) from appointing any perſon whatſoever to kill 
7 gams for the immediate uſe of the lord; if it was otherwiſe 


this act would take away the right of every lord living at a 
great diſtance from his manor ; we therefore are of opinion 

that the plaintiff was well qualified to kill game in the ma- 
nor of Ringwood, and n to carry a gun for that „„ 
"he „ . 


. 1 4 
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The plaimif being ſo qualified, the ſecond queſtion 


e ariſes upon the fat. 5 Ant. c. 14. ſec. 4. whether the juſtice 


of peace under that flatute had a right to take his gun from 
him while he was ſporting for the purpoſe,f killing game 
in another manor, out of the maner of Ringwood, for we take 
it to be true that the plaintiff intended to ki!l game when he 
was out of that manor of Ringwood, and when the gun was 


taken from him; and think it makes no digecrence in the 


ciſe whether he ſhot at gume out of that matior of Ring- 
word or not, if he had killed game where he was not a game- 
keeper, he might have been convicted in the penalty of f/. 
but he was intitled to keep and have dogs, guns and nets 
for the taking and killing of game any where; upon the de- 
bating this caſe at the bar, caſes were cited from the civil 
law books and our law books touching the property of game 
and other creatures fere nature, and the lawfuineſs of pur- 


ſuing the ſame, but we ſhall not take notice of thoſe ma. 
+. ters, becauſe we are now to judge upon a law of penalties, 


and the words of penal laws muſt in all caſes be ſtriftly 


purſued ; If the words be ganbffil, courts of juſtice' will ex- 
plain and conftrue them in favour of the ſuliect; if they be 


© + pain and clexr words, the oflice of the court is 5% dicere & 


| the ſubject, 
Ihe fir 


nn dare, and we mult not rack and torture words to puniſh 


2-3” 
7 


part of ſec. 4. of this fat; 5 Ann. gives a penalty 
of l. againſt any perſon not qualified for keeping an engine 
td kill game, and then proceeds to give juſtices of peace and 
lords of manors power to take away the game, and hach 
engint in the cuſtody of ſuch perſon not qualified to keep the 
ſame; but game-teeprrs are all qualified to keep ſuch engines, 
therefore are not the objects of this clauſe. N 
But it is objected the plaintiff was uſing the gun to kill 
game out of the manor of Ringwood; the anſwer is, he had 
a right to keep it any where, and if he killed game with it 
out of the mayor he might have been convicted in the penal- 
ty aforeſaid, but the juſtice had no right to take the gun 
from him it would be confounding the right of keeping 
with the right of «ing the gun to ſay otherwiſe, we cannot 
think the legilature had any ſuch meaning. 


The acts of parliament come from lords of manors them - 
ſelves, who moſt commonly furniſh theit game-keepers 
with dogs, guns, nets, Oc. we cannot think their property 
was intended to be put in the power of their game-keepers to 
forfeit the ſame, whenever they might pleaſe to exceed 
their authority under the deputations. By the fat. 22 & 
23 Car. 2. Game · leqers themſelves are irbpowered to ſcia⸗ 
guns ; what? ſhall a game-keeper in the very next manor to 
mine have a power to take my game-keeper”'s gun if he 0 


| . to be 3 in my neighbour's manor ? this wou 


e a humiliating diſgrace indeed, and could never be _ 
1 y 


44 


this caſe he had nor, for the plaintiff could not 
his cauſe befote this term. 


To a © % "Se NW 
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by the 1 if game. leehers were permitted to ſeize 
one another's guns, there would be a kind of a border-wat 
among them; if this was a doubtful eafe, we ſhould in- 
tline to the fame opinion we are of, to prevent breaches of 


* 


the peace; but it is a clear caſe, and the game-teeper is nei- 


ther within the words or meaning of the Aar. 5 Ann. c. 14. 


/. 4. Upon the whole we are all of opinion that the gun of a 


game-keeper of a manor cannot be ſeized either eundo or re- 


' dundo, or any where elſe, and that the defendant the juſtice of 


peace had no right to take away the er gun from him; 
the rule to ſhew cauſe why there ffiould not be a new trial 
was diſcharged. Per totam curiam. | 


| Hilary Term. 


9 Geo. 3. 


{ 


Freeman verſus Jones a ſurviving partner with one 
| - Napleton, 


1769. 


3 ; 


1SE upon promiſes for goods fold and delivered to the The court re- 


defendant and one Napleton his late partner deceaſed 


» fuſed to give the 


the declaration was of Eafter term loft, in Trinity terur laſt NI tn * 


the defendant pleaded a bond given by him and Naplrros in ſpecial plea, and 
ſatisfackion, in Michaelmas term laſt the plaintiff replied to Plead the gene- 


the country; now in the beginning of the preſent term 


Serjeant Burland moved that the defendant upon payment 


of coſts might have leave to withdraw his /perial plea and 


rgb rug, iſſue, upon an affidavit that the ſpecial plea 
was pleaded by the miſtake of the defendant's attorney, and 
that the defendant had a good defence to make upon the 
general iſſue; upon ſhewing cauſe Serjzant Fephfon for the 
plaintiff produced an affidavit that the plaintiff's only mate- 
rial witneſs was gone to the We/Þ-Indier ſince the iffae joined 
laſt term. Serjeant Burland in anſwer ſaid this had often 
deen done, where the plaintiff had not been SR as in 


Pee 


* 


iſſue. 


| Paſs upon the pounds. | 


«a 


1769. Per curiam, This has frequently been granted after a re- 
—> plication- in ſome - caſes, but here the plea goes to the ac- 
TREO” tion, it was pleaded ſo long ago as lt Trinity term, and 
jonas, the defendant has laid by all laſt Michaelmas term, and 

there is no reaſon to let the defendant withdraw this.ſpeciat 
plwpKkba and plead the general iſſue; the rule was diſcharged 
„ abſente Clive Juſtiſe. )))) 
Callaghan an Attorney, executor, &c. verſus Harris 

| : and his Wife. | Ce B. 3 . b 


Ac etiam to HE plaintiff ſued out an attachmant of privilege wheze- 
Pane = x © by the ſheriff was commanded to attach the defend- 
plea of trover, ants to anſwer the plaintiff in a plea of treſpaſs, and al/ 
&c. is well that the defendants anſwer the plaintiff according to the 
—_— 2 cuſtom of the ſaid court in a certain plea of trover, and for 
been more clerk Converting of the 277 and chattels of the ſaid plaintiff as 


kke to have ſaid execut | id for on : 
bs x view af oi ar as aforeſaid for one hundred and twenty four 


caſe for convert» 


ine the plain= The defendants having been arreſted upon this writ and 


ed -f held to ſpecial bail, ſerjeant Nares moved for a rule to ſhew 
- Cauſe why a common appearance ſhould not be accepted for 
the defendants, alledging that the ac etiam in this writ doth 
not particularly expreſs the cauſe of action as the ſtatute of 
13 Car. 2. c. 2. , 2. directs ; for that there is no ſuch cauſe 
of action as a plea of trover, but it ought to have been in a 
certain plea of treſpaſs upon the caſe for converting the goods 
and chattels of the plaintiff to the defendants uſe to the 
plaintiff's daraage of 124/, ET TIRED 


V pon ſhewing cauſe it was ſaid by ſerjeant Glynn for the 

© plaintiff, and reſolved by the court, that the cauſe of action 
zs fully and. clearly. expreſſed, and although the ac etiam be 
not exactly clerical,  yct no body who reads it can doubt of 
the cauſe of action; beſides, ſince the ſtatute of ac etiam 
13 Car. 2. the ſtatute of 12 Geo. 1. cap. 29. hath enacted 
that no perſon ſhall be held to ſpecial bail before an affida- 
vit be made and filed of the cauſe of action, which hath 
been done in this caſe, ſo that the defendants have had no- 
tice from. the affidavit: of the cauſe of action, and if hat 
affidavit be ſufficient the court cannot admit of a common 
appearance. . 'The rule was diſcharged. | | 


VNVota; The 4th feet. of the flat. 13 Car. 2. c. 2. was not 
mentioned, which fays, „This act ſhall not extend to any 
« attachment of privilege at the ſuit of any privilgged perſon, 
et and upon ſuch writs of attachment ſuch courſe ſhall be 
te taken for ſecurity for appearance as bath been uſed Son 


5 . 


that it ſeems there is no occaſion to inſert an ac etiam of the 1769. 
particular cauſe of action in an attachment of privilege ar 
the ſuit of an attorney who is a privileged perſon. in order CALLAGHAN 
to hold a defendant to bail. e 5 Pe "A 


 - Joſeph Hole werſus John Finch. C. B. 


HE defendant was ſerved with a copy of a teftatum ca- The defendant 
was ſerved with 


I. tas ad reſpondendum by the name of Richard Finch, capias by the 


and having entred a common appearance by his right name name of Rich- 


John Finch, the plaintiff declared againſt him by his right * _—_—_ 
is rient 


name Jobn [inch upon an affidavit made by the defendant name John, ang 
that he was ſerved as aforeſaid, and with a notice at the the plaintiff de- 


bottom of the ſaid. capias directed thus, vis, Richard Finch, © roy expe 7 


you are ſerved with this proceſs to the intent that you may name John; the 
appear, Ec. and that he had not been ſerved with any other court will not 
proceſs at the ſuit of the * ; ſerjeant Nares moved 32 in a 
that all proceedings might yo 
had a rule to ſhew cauſe 


by proceedingsof 
« | _ _, the plaintiff for 
| | irregularity. 


About the ſame time a ſimilar motion was made in a 
Cauſe of Fack/on verſus Doleman doctor in phyſic, C. 8. 


The defendant was arreſted upon a capias ad reſpondendum 59 where a de- 


wherein his addition was Eſquire, and he gave 2 bail-bond gadant have 


by the name of and addition of Robert Doleman Doctor in given him in a 


 #5yfic, the plaintiff declared againſt him by his right addi- £2Ppi25, fright 


: | - 608 on / 58 65 „„ bail by his rię 
tion of Doctor in phyfece, whereupon it was moved that all =:r7-%es. thy ts | 


proceedings might be ſtayed for irregularity ; a rule to ſhew the plaintiff de- 


cauſe being made, the court ordered that both the above * 
caſes ſnould come on to be debated at the ſame time; and additien, the 
now ; EA, LR Os + a 1 court will not 
; Le a . interpoſe upon 
motion. 


| Serjeant Burland ſhewed cauſe for the plaintiff Hole. 


The objection is that the capias is againſt Richard Finch, 
that the defendant has appeared by the name of John, and 
the plaintiff has declared againſt him by the name of John, 
and now the court is defired to ſtay the proceedings for irre- 
gularity; this is an unfavourable caſe, the merits are not at 
all in queſtion ; it is a motion to delay juſtice, and if the 
plaintiff's proceedings be bad in point of law, the defend- 
ant may take advantage thereof by pleading ; in the preſent 4 


caſe he may crave cyer of the original writ, and if there be, 84k. 635. 


a variance between that and the count he may plead it, and 498. 


there is no caſe like this to be found wherever the court 4 Mod. 246. 
ſtayed proceedings as for an irregularity upon a motion, if | 
there is, it is incumbent on the other fide to ſhew it. 


Serjeant | 7 
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ſtayed for irregularity, and and ſet afide the 
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gerjeant Fephſor thewed cauſe for the plaintiff Factor, 
Where the return of the capias ad reſpondendum is wrong; 
where there are not 15 days between the zefle and return; 
where the notice for the defendant-to appear 1s wrong and 


not agreeable to the act of parliament, or where there is 


no attorney's name to the writ, the court upon motion gene- 
rally ſets the fame aſide for irregularity 3 but I cannot find 
that the court ever ſet aſide proceedings in a cauſe pon 
motion, for a variance between the capint, or the writ and 
the count; the old way of _ was to ſpread out and 

repeat the whole original writ in the declaration in ail ac- 
tions whatſoever, until the order- made by this court in 
Micharlmas te rm 1664. ſe. 16. whereby it is ordered, . For 


« avoiding of long and unneceflary repetitions of the orig. 
„ nal writ in actions upon the cafe, and perſomal actions 
1 upon penal ſtatutes, that declarations in actions of treſ. 


« paſs upon the caſe, or perfonal actions upon any general 
« ſtatute, namely, hue and cry, monopolies, and for ſuits 


„in the Admiralty, and ſuch like other than gebt, repeat 


« not the original writ but only the nature of the action, 
« vis. A. B. was attached to anſwer C. D. im a plea of treſpaſs 
« upon the caſe ; or in aplea of treſpaſs and contempt againſt the 
« form of the ſtatute.” And when the whole original writ was 
fo ſpread out on the roll together with the cont thereupon, 


if the count varied from the writ in any thing material, it 


was uſual for the defendant to plead in abatement or demur 
for the variance. In this caſe the defendant ought to have 
craved oyer of the original 9writ, and pleaded the vartarce if 
there was any. „F 5 
Curia: At this day the courts of 23 interpoſe in a 


ſummary way and in many caſes ſet aſide proceedings upon 


motion, where the law hath provided other remedy ; as 


where they ſee that a plea is frivolous and dilatory, and 
that there is no ground or foundation for pleading fuch 
fham plea, they will ſet it aſide; ſo they will upon motion 
ſet aſide executions irregulatly iſſued and executed, and or- 
der the money levied thereon to be reſtored to the party, 

where the only remedy formerly was by audita querela, but 
neither of the caſes at bar are ſuch as ought in juſtice to in- 
duce the court to interfere in a ſummary way, and ſtay or 


ſet alide the proceedings for irregularity. 


Formerly, when the whole original torit was ſpread in the 
ſame roll with the count thereupon, if a variance appeared 


between the writ and count, the defendant might have taken 


f 


advantage thereof, either by. motion in arreit of judgment, 
writ of error, plc# in abatement, or demturier, Cro. = 
| „ 2% 


— — 


— 


$29, 183; 198, 330. 2 Lutw. 1181. 8. P.—— ut aſter- 1769. 
wards it was determined that if the defendant will take ad. 
vantage of a variance between the writ and ct, he muſt Hort 
demand oyer of the writ and ſhew it to the court. 4 Med. pines. - 
246. Ellery v. Hicks & UV. 2 Salk. _ 638. 6 Mod. if  defendame 
40 And a caſe in MS. of Gre v. Lee, which was te- will take advan- 
plevin by wif for taking his catrie, the count was for taking ne 1 aa 
a grey horſe, there was a demurrer for the variance, but the writ and 
judgment was for the plaintiff. Parker C. J. cited Sall. o i. count he * : 
and the court held that defendant cannot take advantage d e 44 
of a variance between the writ and count without ſhewing fp. «ad it on the 
oper of the writ. 155 record. 
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'There is no equity to authorize us to interpoſe in either yy” 
of theſe caſes; and if the defendants in either caſe can take 
any advantage rigore furit, let them take it. One reaſon 
why the court ſhould not interpoſe is, that after the defend - 
ant hath appeared and is in court there is an end of the 
meſne proceſs, and if tlie defendant croves cyer, it muſt be of 
the origirtal writ, he cannot have it of the #:/he proveſs 3 
and if application was to be made to the Maſter of the Rolls, 
he certainly would not refuſe to order right or7ginals to be 
made out in both theſe cafes. 'The rules muſt be diſcharged, 
but without coſts, this being a new caſe, . Per tatam curiam. 


D 


n 


1 

| | : 
1 
IF. 
Th 
? > 
by. 
os 
24 
9 

F 4 

5 
* 7 


Rigg verſus Curgenven. E. B. 


 & CTION of debt for 250007. brought againſt the de- 1 an ade 
fendant (upon the ſtat. 2 Gee. 2. for the more effec- eg A 

tual preventing bribery and corruption in the election of pcrion to give 
members to ſerve in parliament) for corrupting and pro- I gien fr 
curing $4 voters to give their votes at the laſt election for membe:s of par- 
the borough of Af:tchell in the county of Cornwall, wherein liament, it us 
the plaintiff deelares, that whereas Mitchell is an antient 79 neeemary i 
borough, and, for a long time paſt, two burgeſſes thereof Coon bribed . 
have been elected and ſent, and till of right ought to be had a right to 
elected and ſent to ſerve in parliament for the ſaid borough ; *** | 

and whereas on the 12th of March in the 8th year of his 
preſent majeſty's reign, the King's writ under his great ſeal 

iſſued ont of his court of Chancery directed to the then 

ſheriff of Cornvull, reciting that whereas by the advice of 

his council, Sc. he had ordered a parliament to be holdey at 
Weflminſler on the ioth day F May then next enſuing, the 
King by his ſaid writ commanded the ſheriff to make pro- 

 Uamation (fo ſets out the whole writ); which writ on the 
t4ih of March in the ſame year was delivered to Frances 
Xirham, Eſq; then and ſtill ſheriff of Cornwall, to be exe- 
euted in due form of law; by virtue whereof the ſheriff on 
me ſaid $474 of March made his_precept in writing, fealed 

With the ſeal of his office, direct the portreeve of the 

* borough of Mitchell for the election there of two buryefſes; 

dy virtue of which precept, en the 2 if day of March inthe 


ſame 


— 


* 
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fame year at Mitchell an election of two burgeſſes for the 
ſame borough was had, which ſaid election was the firſt and 
next election of burgeſſes of the ſaid borough to ſerve as 
burgeſſes of the ſaid borough in the parliament of this king- 
dom. after the committing of the ſeveral offences hereafter 
mentioned; and the ſaid ame Rigg further ſays, that at 
the time of - committing the ſeveral offences hereafter men- 


tioned and before, and from thenceforth until, and at the 


ſaid election, Janies Scauen and John Stephenſon were candi- 
dates, that they might be elected and choſen to ſerve as bur- 


4 - 
. * 


eſſes for the ſaid borough at the aforeſaid then next par- 
SOIT that is to ſay, at the borough of Mitchell aforeſaid; 


and the ſaid James Rigg further ſays, that the ſaid William 


Curgenuen not regarding the ſtatute in this caſe lately made 
and provided, nor fearing the penalty contained therein, 
after the 24 day of June 1729. and betore the Said election 
of burgeſſes in and for the ſaid borough, and whilſt the ſaid 
James Scatuen and John Stephenſan ſo were and continued 


candidates as aforefaid, and before the ſuing out the origi- 


nal writ of the ſaid James Rigg, to wit, on the firft day of 
March in the 8th year of the reign of his preſent majeſty, 


at the borough of Mitebell aforeſaid in the ſaid. county did 


4 
” I 
42 
2 : 
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Second count. © 


$ 


corrupt one Peter Buddle, the ſaid Peter being then aud 
there and from thencefo:th until and at the time of the 
election aforeſaid having a right io vote in the ſaid election, to 
give his vote in the ſaid election for the ſaid James Scawwen 
and John Stephenſon, that they might be choſen burgeſſes to 
ſerve as burgeſſes for the ſame borough in the ſaid then next 
parliament of this kingdom, by then and there giving to the 
ſaid Peter Budale a large ſum of money, to wit, the ſum of 
five pounds and five. ſhillings of lawful money of Great 
Britain, as a gift or reward for his the. ſaid Peter Buddle's 
giving his vote as aforefaid for the ſaid James Scawen and 

ohn Stephenſen at and in the ſaid election, contrary to the 

orm of the ſtatute in ſuch caſe lately made and provided; 
whereby and by force of the ſaid ſtatute, an action hath ac- 
crued to the ſaid James Rigg to demand and. have of the. 
ſaid William Curgenven 5 ool. part of the ſaid 270000. And 
the ſaid James Rigg further ſays, that the ſaid William 


Curgenven not regarding the ſtatute in this caſe lately made 


and provided, nor fearing the penalty contained therein, 
after the 24th of June 1729. and before the ſaid election of 
burgefles in and for the ſaid borough, and whilſt the ſaid 
Fame Scawen and Fohn Stephen ſon ſo were and continued 
candidates as aforeſaid, and before the ſuing out the ſail 
original writ. of the ſaid James Rigg, that is to ſay, on the 


Taid . firſt day of March in the ſaid 8th year of his ſaid ma- 


jeſty's reign, at the borough of Mitchell aforeſaid in the 


* 


ſajd county did corrupt one Peter Buddle, he the ſaid Peter 
Buddle then and there and from thenceforth until and at the 
time of the elcction aforeſaid, having a right to vote at the 
ſaid: election, to give his vote for the ſame James Scawen 


and John Stephenſon in the ſaid elect ion, that they might be 


choſen 


5. 
. — 
— 


—— — In 
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choſen burgeſſes to ferve as burgeſſes for the ſaid borough in 1769. 
the ſaid then next parliament of this kingdom, by then and 
there * agreeing to give the ſaid Peter Buddle a latge ſum of R166 
money, to wit, the ſum of 3/. and 55, of like lawful money. HE 

as a gift or reward for his the ſaid, Peter Buddl?s giving his « Varies frem 
vote as aforeſaid for the ſaid James Scawwen and Jahn Ste- the firit count. 
phenſon at and in the ſaid election, contrary to the form of 

the ſtatute in ſuch.caſe lately made and provided; whereby, 
and by force of the ſaid ſtatute, an action hath accrued to 

the ſaid James Rigg to demand and have of the ſaid William 
Curgenven other 500/. other part of the ſaid 27000. (there 

are 52 other counts in the declaration exactly the ſame as - 
the two counts above mentioned reſpecting Peter Buddle, 

differing only in the names of 26 other perſons corrupted 

by the defendant, among whom is one William Hochin in 

the 11th count, for which the plaintiff had a verdia): 
Nevertheleſs the ſaid Millian Curgenven, although often re- Breach. 
queſted, hath not rendered to the faid James Rigg the ſaid 

27000/. or any part thereof, but hath hitherto altogether 

denied and ſtill doth deny to render him the ſame, where- 

upon the ſaid James Rigg ſaith that he is injured, end hath 

damage to the value of 1col. and therefore he brings ſuit, 

Sc. The defendant pleads ui debet, whereupon iſſue is 

joined. | 
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This cauſe came on to be tried before Mr. Juſtice Millet 

at the laſt ſummer aſſiſes for Cornwall, when a verdict was 

given for the plaintiff on the firſt and eleventh counts, ſub- 
ject to the opinion of ghis courton the following cafe, viz. 


That the plaintiff on the . trial of this cauſe proved the 
writ and precept as mentioned in the declaration, and that 
James Scawen and John Stephenſon, Eiqs; were candidates, 
as therein mentioned, and that the right cf voting for re- 
prefentatives for the ſaid porough was in the inhabitants | 
paying /cot and lot, and that before the ſaid return of bur- 4 
geiles, and whilſt the ſaid James Scawer and John Stephen- | 
on ſo were and continued candidates, and before the ſuing 
out the original writ of the plaintiff, to wit, the fir/7 day of 
March in the 8th year of his preſent majeſty the defendant 
did corrupt the ſaid Peter Buddle and William Hockin to give 
their votes in the ſaid election for the ſaid Scatben and Ste- 
þhenſon that they might be choſen to ſerve as burgeſles for 
the ſaid borough, by then and there giving to the ſazd Peter 
Zuddie and William Hackin the ſum of 5/. 55. as a gift or re- 
ward for the ſaid Peter Buddle and William Hoclia giving 
their votes as aforeſaid ; that the ſaid Peter. Buddle and 
William Heckin afterwards voted at the. ſaid election 
for the ſaid James Scawen and John Stephenſon, but 
the defendant's counſel having objected to the aforeſaid evi- 
-dence, as not ſufficient evidence of the ſaid two perſons 
right to vote, a verdict was given for the plaintiff upon the 
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two counts wherein the defendant is charged for having 7 
dare 1 corrupted N 


\ 2 
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1769. corrupted the ſaid Peter Buddle and William Hockin, ſubjeft 
A to the opinion of this court, whether the evidence of the de- | 
e fendant's having bribed the ſaid two perſons to vote as afore- 
2 ſaid, and their having actually voted accordingly without 


Cairn. 
„ producing the poor rates, he evidence of their right to vote, 
as againſt the defendant. EF os | 


4 


— 


This cafe was argued the 27th of 2 this term, 
by ferjeant-Davy for the plaintill, and ferjeant G/yan for the 
defenqant. | n 


For the plaintiff it was inſiſted that it was not neeeffary 
to alledge in the declaration that Huddle and Hockin had a 
rieht ts vote, for the words of the ſtatute are, Any perſon 
who hath or claimeth to have, or hereafter ſhall have or 
F « claim any right to vote, c.“ So that if 4. applies to B. 
Who has no right to vote, and bribes him to vote for C. and 
D. and B. _ gives his his vote for them, A. is equally 
guilty under this ſtatute as if B. had had a right to vote. The | 
cafe of Comb. v. Pitt B R. tried at Wells in 1963. before 5 
Mr. Juſtice Wilmot was cited, which was a motion for a 
new trial, and was ſaid to be exactly like this.caſe; that 
the declaration in hut caſe was verbatim (except in dates and 
names) the ſame as this; it charged that A. B. had a right 
to vote, and did vote, but it was not proved at the trial that 
he had a right to vote; it was proved that A. B. voted and, 
Was received upon the poll, and that the defendant Bt gave 
him money to give his vote; the court of B. R. held clearly 
it was concluſive evidence againſt the defendant Pitt, and 
gave judgment for the plaintiff; Lord Mangfeld faid, flall 
the defendant be allowed to defend himſelf by faying that 
A. B. had no right to vote, when it is clearly proved that 
the defendant gave him money for his vote ? certainly he 
i hall not. Vilmot Juſtice ſaid there could be no ſtronger 
evidence than A. B.'s being admitted to vote. This caſe in 
B. R. was relied upon, as directly in point for the now 


* 


plaintiff. 
5 For the defendant it was inſiſted, that the averment or 
| allegation in the declaration *« that the perſons corrupted had a 
« right to vote, is material, and fiahſlantius, and muſt be de 
ed; that an intention to commit an offence cannot be for 


punſſhed, but if theſe perſons had no right to vote the offence 
is not committed, therefore it was neceffary to prove they 
bad à right, by proving they were inhabitants of Mitchell, 
and paid ſcot and het there. That fuppoſe an action of ſcan- 
dalum magnatum was brought for fpoaking flander of a ph 
er a judge, Oc. it muſt be proved that the plaintiff was het 

| great perſon whieh the declaration alledges him to be, or he 
will fail in bis actien. That ſuppoſe it had appeared that 
Buddle and Hogkin had no right to vote, the declaration 
would fail, becauſe the avorment thoroin would not be 9 

| BE 2 ported. 


* | . 
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ported. That the poll book is not evidence of a perſon's 1769. 
right to vote, for although he voted, it does not follow —o— 
that he had a right to vote. Suppoſe in an action for cri- Rio 
minal converſation it be proved that the defendant had ſaid Cus eaves, 
that he had laid with the plaintift's wife, that would not be 
evidence to beleft to a jury without proving the marriage of 
the plaintiff and his wife; and ſo it was ſaid to be deter- 
mined in a caſe of Dr. Smith v. Miller, which was an action ' 
for criminal converſation with the plaintiff's wife; the proof 
at the trial was, that when the defendant was caught in bed 
with her he begged the Doctor might not know it, and faid 
« for God's ſake let it not be known.” The plaintiff could 
not prove his marriage, and it was held that the defendant's _ 
apprehenſions that the perſon, with whom he was caught 
in bed, was the plaintiff's wife, was not fufficient to convict 
him, as there was no proof that he knew her to be ſuch, of 
his own knowledge. From this caſe it was ſaid, it follows 
that no belief or report that à perſon has a right to vote is 
” REG | fag 
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Curia: We are of opinion that it is not neceſſary in this 
caſe to alledge in the declaration or to prove that Buddle and 
Heckin had a right to vote; that the iving money to a man 
for his vote, and he ſtanding by 4 preſiding officer at 
the election, and giving his vote, which is received, and 
not objected to, or controverted, is concluſive evidence 
againſt the defendant, and that, as againſt him it 1s the moſt 
decifive ang beſt evidence that can be; and the caſe cited of 
Comb v. Pitt, governs this caſe, and is exaCtly like it. As 
to the caſe mentioned of criminal converſation, to be ſure a 
defendant's ſaying in jeſt, prin looſe rambling talk, that he 
had laid vith the plaintiff's wife, would not be ſufficient 
alone to convict him in at action; but if it were proved 
that the defendant had ſeriquſly or ſolemnly recogniſed that he 
knew the waman he had laid with was the plaintiff's wife, 
we think it would be evidence proper to be left to 2 jury 
without Leer the marriage. We think that the proof 
that theſe two perſons voted at the election, and their votes 
not then diſputed or controverted, is evidence of their hav- 
ing a right to vote, proper to be left to a jury; although it 
be not ronclihſive evidence of ſuch their right. Judgment 
for the plaintiff per totam curiam. 5 
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A caprholder 


ſurrenders to the copyhold lands held of the manor o 


uſe of his will, 


and by his will 


o: ders and di- 


refs two per- 2 


ſons to uf: and 


ta apply the mo- 


nies ariſing 


thereby, for the 


purpoles in the 


will; they may 


ing admitted, 


and the rd 


ſhall admit the 
vendee, vnd 
ſhall have but 
Once fine. 


Eaſter Term. 


9 Geo 3. 


Holder on the demiſe of  Sulyard, Eſa; 42564 of the 


' manor of * in Suffolk, e Preſton. C. B. 


JECT MENT. of copyhold lands keld of the manor of 
Haug by, tried at the laſt aſſizes held for the county 
of 8 


Holl, when a verdict was given for the plaintiff, ſub- 


ject to the opinion of this court won the res caſe, 
which ſtates, 


That James Andrews a being ſeized in fee of certain 
in Haughley with its mem- 
1 in the county of Sgffolb, on the firſt of September. 175 2. 
1 be ſurrendered the ſame in open court to the uſe of 
and afterwards by his will duly executed did.order and 
Fane | That John Canham, Eſq; and Edward Coldbam, or 
e ſurvivor of them, or the executor or adminiſtrators of 
ſuch ſurvivor, ſhould (among other things) make ſale of the 
ſaid copyhold premiſſes, and apply and diſpoſe of the monies 


n ariſing thereby for the intents and purpoſes in the ſaid will 
1 


mentioned hat the ſaid John Canham and Edward Cold- 
Furl. 7 virtue of the ſaid will and ſurrender to the uſe 

thereof, did by deed indented bargain and ſell the ſaid 
copyhold premiſſes to Richard Ray, Eſq; and his heirs, to 


hold to him the ſaid Richard Ray, Ris heirs and aſſigns, of 
the lord of the ſaid manor, according to the cuſtom. th 

by the rents and ſervices due and accuſtomed for the ſame; 
that at a general court baron holden for the faid manor 
the death of the ſaid James, Andrews was preſented, and at 


ereof, 


that and two ſubſequent courts proclamations were duly made 


for his heirs to come in and be admitted to the ſaid pre- 


miſſes; that at the laſt of the ſaid three courts the ſaid 
Richard Ray perſonally attended with the ſaid deed of bar- 
gain and ſale, and craved admittance thereon, which the 


lord of the ſaid manor refuſed to grant, inſiſting that the 


ſaid truſtees ſhould have come into court and been admitted 


to the ſaid premiſſes previous to their making ſale thereof, 


and * a fine for ſuch, * admiſſion; that a fourth pro- 


clamation 


* 
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clamation was made at a ſubſequent court, and a warrant of 1769. 
ſeizure awarded, and duly executed. ; 


— 


HOLDER 
That the firſt perſon admitted under ſuch bargain and fale _ *: = 

was in the year 1703. and that between that time and the cpa 
year 1760. ſeveral perſons have been admitted under ſuch 

| bargains and ſales, without the truſtees of ſuch wills having 
been previouſly admitted; and that during that period no 
perſon claiming under ſuch bargain and fale appears to have 

been refuſed. | 
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This caſe was argued laſt term by ſerjeant Leigh for the 
plaintiff, and ſerjeant Glynn for the defendant ; and in this 
term ſerjeant Whitaker argued for the plaintiff, and ſerjeant 
Forfler was prepared ſor the defendant, but the court with- 
out hearing him gave judgment for the defendant. | 


Curia The queſtions for the conſideration of the court 
are, whether Mr. Ray, the purchaſer of theſe copyhold 
lands, was intitled (under the ſurrender, will, bargain and 
ſale) to be admitted to the ſame on payment of one fine? 
or whether the truſtees under the will muſt firſt be admitted, 
and then ſurrender to Mr. Ray? | „ 


We are all of opinion that the lord of the manor ought 
to have admitted Mr. Ray to the copyhold lands in queſtion; 
ve had very little doubt of this upon the firſt argument, but 
as counſel were retained on both ſides to take notes, and the 
parties deſired a ſecond argument, we permitted an ulte- 
rius concilium; and having now heard brother Mitaler, 
who has ſaid all that can be ſaid for the plaintiff, we are all 
very clear (without hearing brother Forſter) that judgment 
muſt be for the defendant, and that the lord in this caſe is 
only intitled to one fine, Fl / 


Copyholders, antiently, were little better than ſlaves, or 
the cattle upon the land; their tenure originally (moſt pro- 
bably) was in villenage; by the help of reaſon, true religion, 
and ſcience, we by degrees emerged from that ſtate of bar- 
barity ; villenage became copybold, but ſtill the tenure was at 
the mere arbitrary will of the lord; at length copyholders 

got more permanent eſtates, like freeholds ; antiently their 
lord might ouſt and turn them out when he pleaſed ; his 
fines were arbitrary, but ſince we are become more civilized 
and free, the lord cannot at this day ſet a fine at more than 
two years value upon an admittance on an alienation ; admit- 
tance formerly was of grace and favour, now it is of right; 

the lord took his fine for the admittance in nature of a relief, 
it was a boon: for having admitted the tenant, and the admit- 
tance is the true parent of the fine, for he could have no fine 
without admittance. 4 Rep. 28. a. | 
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1 1 ſurrenders to the uſe of his will, and de- 
viſes to A. B. and his heirs, the will on/y doth not paſs the 
eſtate, but the ſurrender and will together transfer the eſtate. 
The legal eſtate in this caſe was in Mr. Andrews the deviſor 


until his death, when it deſcended to his heir, in whom it 


now continues until the admittance of Mr. Ray the vendee 
under the order and direction of the will. So in the cafe of 
an alienation the copyhold eſtate always reſts in the ſurren- 
deror until the ſurrenderce be admitted tenant. 4 Rep. 23. 

a. Fitche's caſe. 


It is objeQed for the plaintiff that the truſtees (who have 


no eſtate or intereſt given them by the will, but are only 
ordered and directed to [ 

before they could have power to ſell to Mr. Ray. In anſwer 
to this we are of opiuion that when the deviſor died, the 
power to ſell was inſtantly i in the truſtees, and that where a 


man by his will gives power to ſell, the lands deſcend to his 


heir until that power be executed. There is a great dif- 


| ſerence between a naked power and a veſted intrre/t; upon 


a naked power given to a wife, ſhe may ſell to her huſband; 


in the preſent caſe, a mere naked power is given by the will 


to the truſtees to ſell, and when the vendee comes in, he is 


in under the beer and the will, as much as if he had 


Sec Atkins 95. 
1 Burco. 206. 
Co. Copyh. 50, 
&c. 


been expreſly named in the will. 


But it is objected how can a man ſell when he has nothing 
in the lands; in anſwer to this, fee Cs. Lit. 271. 3. The 
commiſſioners (in the caſe of a bankrupt ſeiſed of copyhold 
lands) by their bargain and ſale put an eſtate therein in the 


aſſignees, although the commiſſioners were never admitted, 


and the aſſignees who are bargainees or vendees take from 
the original o owner of the eſtate. 


We think theſe truſtees have no right to be admitted te- 
nants either in law or equity, becauſe they have no intereſt, 
but only a mere naked power or aut hority. We ſhall not 


take notice of the caſe in Cro. Fac. 199. becauſe we think 


our determination wants no cafe to ſupport it; as Mr. Ray 
the vendee came in upon the third proclamation and deſired 


to be admitted, he ought to have been admitted upon paying 


a reaſonable fine to the lord, who has no hardſhip in this 
caſe. Judgment for the defendant per totam curiam. 


Villers 


ell, )ought firit. to have been admitted, 


NY 
IEF L it. as Cos 1 


o 


Eaſter Term 9 Geo. 3. ; PE 403 


* 


villers verſus Monſley. C. B. 


crioN upon the caſe againſt the wleferidant for ma- RE ls 
liciouſly writing and publiſhing a libel upon the 2729, 


plaintiff in the words following, viz. Cille wpen © 
| | _ | bel, for 1 
« Old Villers, fo ſtrong of brimſtone you ſmell a letter that 
« As if not long ſince you had got out of hell, ; — 
« gBut this damnable ſmell 1 no longer can bear, had che itch. 


<« Therefore I defire you would come no more here; 

« You old ſtinking, old naſty, old itchy old toad, 

« If you come any more, you ſhall pay for your board, 

« You'll therefore take this as a warning from me, 

« And never more enter the doors, while they belong to J. P. 
Wilncoat, December 4, 1767.” 


The defendant pleaded Not guilty ; a verdict was found 
for the plaintiff and ſixpence damages, at the laſt aſſizes for 
the county of Warwick. And now it was moved by ſer- 
jeant Burland in arreſt of judgment that this was not ſuch 
a libel for which an action would lie; that the itch is a 
diſtemper, to which every family is liable ; to have it, is 
no crime, nor does it bring any diſgrace upon a man, for 
it may be innocently caught or taken by infection; the ſmall 
pox or a putrid fever, are much worſe diſtempers ; the itch 
is not ſo deteſtable or ſo contagious as either of them, for 
it is not communicated by the air, but by contact or putting 
on a glove, or the cloaths of one who has the ich; and al- 
though it be an infectious diſtemper, yet it implies no of- 
fence in the perſon having it, and therefore no action will 
lie for ſaying or writing that a man has got the z7ch. It is 
not like ſaying or writing that a man has got the /eproſy, or The King = 
is a leper, for which an action upon the caſe will lie,. be- Bingficld. 
-.cauſe a leper ſhall be removed from the ſociety of men by 
the writ de /eproſo ame vendo. 1 Ro. Abr. 44. Cro. Fac. 144. 
Hob. 219. although it be a natural inſirmity. 


Wilmet Lord C. J. I think this is ſuch a libel for which an 

| ation well lies; we muſt take it to have been proved at the 

trial that it was publiſhed by the defendant; muliciouſiy; and 
if any man deliberately or malicruſly publiſhes any h 


* 


ing in 
writing concerning another which renders him 1 or 
tends to hinder mankind from aſſociating or having inter- 
courſe with him, an action well lies againſt ſuch publiſher 7 
I ſee no difference between this and the caſes of the leroy 

al- 


and plague; and it is admitted that an action lies in tho 
caſes. The writ de lepreſo amovends is not taken away, al- 
though the diſtewper is * driven away by cleanlineſs, 


| 


: | 
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1769. or new invented remedies ; the party muſt have the diſtem- 
A per to ſuch a degree before the writ ſhall be granted, which 
Vir IEAs commands the ſheriff to remove him without delay ad locum 
itarium ad habitandum ilidem prout moris eft, ne per com- 
munem converſationem ſuam hominibus dampnum vel periculum 
— 4 r eveniat guoviſmodo. The degree of /eproſy is not material, if 
nurn 397. b. you ſay he has the leproſy it is ſufficient, and the action 
lies; the reaſon of that caſe applies to this; I do not know 
whether the itch may not be communicated by the air with- 
out contact, it is ſaid to be occaſioned by animalcula in the 
ſkin, and muſt be cured by outward application ; no body 
will cat, drink, or have any intercourſe with a perſon who 
has the irch and ſtinks of brimſtone, therefore I think this 
libel actionable, and that judgment muſt be for the plain- 
tiff, | | | 


* 
Moks LEV. 


Clive: I am of the ſame opinion, that this is a very ma- 
| licious and ſcandalous libel. | 


Bathurſt Juſtice : I wiſh this matter was thoroughly gone 
into, and more ſolemnly determined; however I have no 
doubt at preſent but that the writing and publiſhing any 
thing which renders a man ridiculous is actionable; and 
whether the itch be occaſioned by a man's fault or misfor- 
tune, it is a cruel charge, and renders him both ridiculous 
and miſerable, by being kept out of all company; 1 repeat 
it, that I wiſh there were ſome more ſolemn determination, 
that the writing and publiſhing any thing which tends to 
make a man ridiculous or infamous ought to be puniſhed { 
for ſaying a man has the ieh without more perhaps an ac- 
tion would not lie without other malevolent circumſtances ; 
I am of the ſame opinion that judgment mult be for the 
plaintiff. | | 


Gould Juſtice : What my brother Bathurſt has ſaid is very 
„ ___.. material; there is a diſtinction between libels and words; 
a liable is puniſhable both criminally, and by action, when 
ſpeaking the words would not be puniſhable in either way; 
for ſpeaking the words rogue and ra/cal of any one an action 
will not lie; but if thoſe words were written and publiſhed 
of any one, I doubt not an action would lie; if one man 
ſhould ſay of another that he has the itch, without more, an 
action would not lie; but if he ſhould write thoſe words of 
another, and publiſh them malicionſiy, as in the preſent caſe, 
I have no doubt at all but the action well lies: what is the 
reaſon why ſaying a man has the /eproſy or plague is action- 
5 ** 125- able; it is becauſe the having of either cuts a man off from 
ſociety ; ſo the writing and publiſhing maliciouſly that a man 
has the zrch and ſtinks of brimſtone cuts him off from ſociety. 
IT think the publiſhing any thing of a man that renders him 
ridiculous Þs a libel and actionable, and in the preſent caſe 
am of opinion for the plaintiff. Judgment for the plaintiff 
Per toi cur, without granting any rule to ſhew cauſe. | 
Redſhaw 


* 


g 


Eaſter Term 9 Geo. 3. 405 


Redſhaw verſur Brook and others. C. B. rad 


TRESPASS againſt the defendants (who are cuſtom- 8 >. 
houſe officers) for breaking and entring the plaintiff's Her, far en. 
houſe and ſearching every place therein for prohibited and wing plaintiffs 
uncuſtomed goods, but they ſound none; upon Not guilty 1 FADES 
pleaded this cauſe was tried before Lord C. J. Vilmot, when prohibited goods 


the jury gave a verdict for the plaintiff and 200/. damages. where they 
g | found none; 


| . | | | x . 3 the jury find 
Serjeant Davy now moved for a new trial, alledging that net, d mages 


the damages were exceſſive, for that it appeared upon the ag«'vit ther, 
trial that the defendants had not done damage to the — 12 
tiff to the value of 10s. whereupon the Lord Chief Juſtice no d. mage 
reported as follows, viz. „ a A new trial re- 
| | . fuſed. 
It was proved for the plaintiff, that on the ſecond of May 
the defendants came to the plaintiff's houſe, and deſired to 
ſee every place therein, and to ſearch for prohibited goods, 
which they did, and opened many bundles of goods, but 
found none ſuch; then they deſired to go into the cellar, 
but the door thereof being locked, and the plaintiff himſelf . 
being from home, and having the key of the cellar door 
with him, his ſon ſent for a blackſmith, and had the door 
opened, whereupon the defendants entred the cellar' to 
ſearch for cambrics and prohibited goods, but found none; 
plaintitt's ſons then told the defendants they had done the 
. plaintiff great wrong, and would be brought to juſtice ; the 
defendants continued the ſearch about twenty minutes and 
then departed ; it appeared they did very little damage, and 
| behaved well enough; they did not pretend to have been in- 
formed by any body that the plaintiff had any prohibited 
goods in his houſe, nor was there any proof of any ſuch in- 
formation at the trial; this is the ſubſtance of the evidence 
given at the trial. And 


Although I myſelf may think 200/. too large damages, 
yet how can we draw the line to fix the meaſure of dama- 
ges in this caſe; I cannot ſay the jury have done wrong, 
and perhaps if I had been one of the jury, ſome of them 
might have convineed me that 200/. damages are little 
enough; I am not diſſatisfied with the verdict. 


Clive Juſtice: As my Lord C. J. is not diſſatisfied, how 
can we ſay that theſe damages are too large? A rule to 
ſhew cauſe why there ſhould not be a new trial was refuſed 
per totam curiam, and ſerjeant Davy took nothing by his 
motion. $ . 3 3 


Trinity 


i 


Term. 


Frinity 
9 Geo. 3. 
— — 


Leaſingby ver/is Smith, Savilian profeſſor of geo. 

metry in the univerſity of Oxford and doctor in 

| phyſic. C. B. | 

1769. 

Conuſance of HIS was a rule to ſhew caufe why claim of conuſance of 

plots retuled Þ this cauſe, prayed by the Earl of Litchfield Chancellor 
the univerſity of 4 | g l 

Oxford, becauſe Ihe univenſity of Oxford, ſhould not be allowed, which was 

ie was neither made upon the motion of ſerjeant Jeph/on the 14th of April, 

40 om in due the third day in the laſt term; upon proof by affidavits that 
um not iu due . 

times the defendant was a matriculated member of the univerſity, 

: Savilian profeſſor in geometry and reſident there, and upon 

producing to the court a letter, or warrant of attorney under 

the hand and ſeal of the Earl of Litchfield, appointing A. B. 

his attorney to claim conufance in this caſe for the univerſity; 

alſo the letters patent under the great ſcal of King Hen. 8. 

bearing date the 1/7 day of April in the 14th year. of his reign, 

whereby (amongſt other things) he granted to the then chan- 

cellor, maſters and ſcholars of the univerſity of Oxford and 

their ſucceſſors, that the ſaid chancellor and his ſucceſſors, 

or his depuy or commiſſary for the time being, ſhould have 

the full conuſance and examination, hearing and determi- 

nation of all pleas, as well of debt, treſpaſs contra pacem, 

and other miſdemeanors, as of miſpriſions, extortions, con- 

ſpiracies, confederacies, maintenances, falſe allegiances, 

accounts, contracts and injuries whatſoever, and of all 

other articles which may fall into fine or redemption, or 

into other pecuniary puniſhment, and of all ather perſonal 

contracts, pleas, and plaints, and other cauſes and matters 

whatſoever, by whatſoever name they are called or may be 

called, although they might concern the ſaid late lord the 

King, his heirs or ſucceſſors, (aſſiſes and pleas of freehold 

only excepted) within the vill of Oxford, Ic. or elſewhere 

within the kingdom of England, after what manner ſoever 

 . ariſing, done or committed, as well at the ſuit of the ſaid 

late King, his heirs and ſucceſſors, as at the ſuit of the 

party, or in any other manner whatſoever where the ſcholars, 

or their ſervants or miniſters, or any other perſons who 


ought 


Trinity Term 9 Geo. 3. 
ought to enjoy any privilege of the ſaid univerſity of Oxford; 


which, for the privileged perſon the ſaid chancellor, com- 


miſſary, or his locum tenens, or their ſucceflors for the time 


being, ſhall or will claim, Sc. Sc. Cc. And alſo upon pro- 


ducing to the court an exemplification of an act of parlia- 
ment made in the 13th year of Queen Elizabeth confirming 
tlie ſaid letters patent; and alſo an entry of the claim of 
conuſance in this cauſe upon a roll of laſt Eaſer term, 
wherein the charter and the act of parliament are ſhort] 

not fully ſtated, and it is tet forth that no ſcholar ſhall be 
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SMITH. 


ſued, arreſted or impleaded any where out of the univerſity, 


for whom the chancellor ſhall claim this privilege; then re- 
cites that this action was commenced, and the defendant 
ſerved with a capias as hereafter is mentioned, (the copy of 
which writ is annexed to the ſaid roll), then ſets forth that 
the defendant is a matriculated perſon, Sauilian proftfior, 
and reſident in the univerſity, and concludes with praying 


that this court will remit the conuſance of this cauſe to the 


chancellor of the univerſity, without ſetting forth the de- 
claration which had been before dclivered in the cauſe. 


June the 3d in this term the plaintiff, on ſhewing cauſe, 


produced athdavits that he is a builder, and that the defend- 


ant was indebted to him in the ſum of 229/. 115. 6d. 3 for 
work and labour and materials found, in building and re- 
pairing the houſe of the defendant in Oxford, who has paid 
the plaintiff 9 10. in part thereof, but has refuſed to pay the 
remainder ; that the work has been fairly meaſured and va- 
lued, and there reſts due to the plaintiff 138/. and upwards; 
that in arder to recover this debt, the plaintiff 


On the 2 of Fanuary 1769. ſued out a common capias ad 
reſpondendum, againſt the defendant to anſwer the plaintiff 


de plucito quare clauſum fregit at Oxford, teſted the 28th of 


November 1768, the laſt day of laſt Michaelmas term, and 

returnable au the morrow of the Purification of the bleſſed 

Mary the 3d of February 1 769. 

That on the 24th of January 1769. a copy of the capras 

Was ſerved upon the defendant, who entred his appearance 
with the filacer of Oxford on the 6:4 of Feb. 1769. 


That on the 3d. of April, in the vacation after Hilary 


term laſt, the plaintiff's attorney delivered to the defendant's 


attorney a declaration intitled of that term in an action upon 
the caſe upon aſſumpfit, for work done and. materials found as 
ve. 5 


On the 1275 April 1769. the firſt day of Eafter term, a 
rule to plead was given, and that | 


On 
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— not before, application was made to this court by the attorney 
err of the chancellor of the univerſity claiming this conuſance, 


SMITH, 


Judement of the 
court. 


Hard. 509. 
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On the 14% of April, the third day of the ſame term, and 


and praying the ſame might be allowed, when the rule to 
ſhew cauſe before mentioned was made on the motion of ſer. 
jeant Jepſon as above, and on the 3d of June in the preſent 
term this matter was debated by Glyrn and Fephfon ſerjeants, 

on behalf of the univerſity, and by Nares ſerjeant for theplain- 
tiff; and after time taken to conſider whether the claim of 
conuſance ſhould be allowed, the court on the 14th of June 
the laſt day of this term gave judgment againſt allowing 
thereof to the effect following. | 


Nun Lord Chief Juſtice, (after ſtating all the facts 
exactly as above,) ſaid to this cffect : ” 


The queſtion is, whether this claim has been made in 
due form, and in due time à and we are all of opinion that it 


is defective in both. 


The courts of Wetminſter-hall have in all times been 
anxious to reſtrain and curb inferior juriſdictions, and to 
bring the ſubject to the common law courts here, for the 
obtaining of jaſtice; I can eafily diſcern very proper mo- 


tives in the ccurts for ſuch their conduct, there had been 
great power given from the crown to great men, which oc- 


caſioned much oppretiion, and made people look up to the 


King, and gQelirous to have juſtice in his courts, which is 


more impartially adminiſtred there, than in inferior juriſ- 
dictions; this is the reaſon that induced the ſuperior courts 
to take defendants out of inferior courts, and to lay down 
very ſtrict and ſevere rules to keep the plaintiff to the ſupe- 
rior juriſdiction, which he had elected and choſen, although 
the inferior juriſdiction proceeded in the ſame manner ac- 
cording to the rules and maxims of the common law; 4 


 fertior: to be more ſtrict to ſee that the claim be made in due 
form and time, when it is to fetch the party, and conuſance 


of the cauſe to an inferior juriſdiction that procecds by a 
difterent law and mode of trial. on, T4 


This grant of conuſance of pleas to the univerſity would 
have been void without an act of parliament, for the crown 
cannot grant conuſance of pleas to proceed by any other 
manner than by the rules of the common hw, and there- 


fore the ſat. of 13 Eliz. was made towonfirm this charter to 


| Although I regard the civil Jaw, yet I hold it as nothing 


in compariſon to the law of the land and atrial by jury, 
therefore am inclined to keep a tight hand upon this claim, 


according to the rules laid down by our predeceſſors. 


None 


Trinity Term 9 Geo. 3. 


None whoſoever haye greater regard for the univerſities 
than we all have; I may ſay we have filial piety towards 
them, they excel in all ſ. ience whatever, and ſhine with 
brighter luſtre than either the Roman, (rrecian, Egyptian or 


Alexandrian ſchools; they are ſtars of the firſt magnitude, 


and although I ſee ſome fpecks in them, yet I ſee more in 
others; and if there could be any partiality in this matter 
we ſhould all have been with them, but we are bound to de- 
termine by the ſtrict rules laid down by our predeceſſors, 


As to this claim, at firſt reading thereof it ſeemed ta me to 
be imperfef?, and not entred m due manner and farm, it is 
drawn after the entry of the claim in the caſe of Hayes v, 
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Long C. B. Trinity 6 Gee, 3. and if the claim in that caſe Ante 310. 


had been allowed upon debate, I ſhould have been weighed 
down with the authority; but the only point in queſtion 
there was, whether the defendant Leong was reſident in the 
univerſity ; and whether the claim was made in due manner 
and fotm, or in due time, was not at all debated by the 
tounſel or the court; Long was not reſident, and i claim 
was diſallowed. et | 


The entry of the claim on the roll in the cafe of Kendrick 
v. Kynaſton in Hilary 4 Geo. 3. B. R. was exactly like that in 
Hayes v. Leng, (which ſeems to be drawn ſrom it) I was in 
that court when a rule to fhzw caute was made why the claim 
of conuſance ſhauld not be allowed; but nothing further was 
done, nor was the rule ever made abſolute; ſo that whether 
the claim in the caſe of Kengrick v. Xynaſton was duly made 

and entred or not, was never determined. | 

1 ſhall now conſßider this claim, how it ſtands, and how 
and when, it ought to have been made. | 


The claim of conuſance ja this caſe, is an intervention 
of a third perſon demanding judicature in the cauſe, againſt 


the plaintiff who has choſen to commence his action here, 


and it 1s telling this court they have no right to try the 
 Fauſe; and if the univerſity have a right to ſuch judicature 

and conufance, they have a right to tell this court ſo; but 
yet the court and the crown are intereſted, becauſe the claim 


is made againſt the general juriſdiction of the King's ſuperior | 


court, and againſt the adminiſtration of juſtice therein, the 
fineſt garland in the crown; therefore the court, as judges 
between the crown and the univerſity, muſt look into the 
claim nicely, and fee whether it be made in due form 
and time according to the ſtrict rules laid down by our pre- 
Ss ſs OT | 18 


This claim is a demand of ſomething guad ſchi debetur, the 
conſequence whercof is, that it muſt be perfectly centred 
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Trinity Term 9 Geo. 4. 
upon record, mult ſtate every thing that is to take away the 
neral juriſdiction of this court; it may be demurred to, 
F-EASINGBY or the facts therein alledged may be controverted by plead- 
Sm un. ing; the whole ought to be ſet forth with all the proceed- 
. ings in the cauſe that have been gere with great preciſion; 
in this cafe the claim was made after the declaration was de- 

livered. . 


The period and ſituation of the cauſe at the time when 
the claim was made is very material; a declaration had been 
delivered on the 3d of April, a rule to plead given the 127 
ef April, and the claim was made the 14th of April, fo that 
it was neceſſary to ſet forth the declaration in the entry of 
the record of the claim, which is not done; there ought to 
be no dimmution of any part of the proceedings in the cauſe, 
but the whole progreſs thereof till the inſtant of the making 
the claim ought to have been entred on the roll, ſo that the 
e r and declaration in this cauſe ought to have 
en entred on the roll; and then upon the ſame roll the 
entry goes on thus, vis. And the ſaid defendant by A. B. 
his attorney comes (but the defendant ſays no more, nor 
makes any defence) and hereupon comes George Henry Earl 
of Litchficld, chancellor of the fair univerſity of Oxford by 
C. D. his attorney to demand, claim, proſecute and defend 
his liberties and privileges thereof, that is to ſay, to have 
the conufance of the plea aforeſaid (and fo the whole claim 
is entred in due form to, the end thereof, which concludes 
thus), and the aforeſaid chancellor demands his liberties and 
privileges aſoreſaid, according to the form and effect of the 
ctters patent aforefaid, and the congrmation aforeſaid, in 
this plea between the parties aforeſaid here in the court of 
*Theſe words the Lord the King now depending to be allowed to him, 
7-4 ap his a beretofore bath been allowed. 
cafe, becauſe | | | | 
this is 2 fi an- In the caſe of Wells and Traberne, the claim was difal- 
— or paid allowed, fo that the roll wherein the entry was made was 
Bement. taken away and never filed; but I have been favoured with 
2 ſight of acopy of that entry by Mr. Wilmot, who was con- 
cerned in that cauſe, wherein the proccedings in the cauſe 
are ſtated in the manner and form as I have ſaid ; in Ry). 
and Appleby v. Storey Eafter 9 Ann. Roll 330. the proceedings 
are there ſtated as in Wells and Traherne. In Chapman and 
 Wifh, Trinity 3 & 4 Geo. 2. Roll. 356 C. B. the entry is the 
- | | ike as in Nelli and Traherne; ſo alſo in ——- v. Fawcet, 
E | Mich. 1 Geo. 1. Rell 613. all theſe caſes ſhew what is to be 
| > entredon the roll in making a claim of conuſance. 


The proceedings in the caufe ſo far as they have gone 
ought to be ſtated in the ſame roll with the claim, becauſe 
the court, if the claim be allowed, does not ſo abſolutely 
aiſmiſs the cauſe that it can never be brought back again; 
bur it is plaim from many of the old entries that the 2 

| ave 
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gave a day given them in the court of the party elaimjng 
ronuſance, and if hat inferior court ſhall not do them full 


#769. 
. 


ond ſpeedy juſtice, they ſhall return again to the King's court LEaSINGBY 


 forjuſice; after the entry of the allowance of the claim, the 
further entry upon the ſame roll runs thus, viz. © Et ſuper 
+ hoc idem attornatus eorundem abbatis & conventus hic in 
« curia prefixit diem partibus prædictis coram ſeneſchallg 
« jpſorum abbatis & conventus apud T. infra hundredum 
« prædictum die lunæ proximo poſt feſtum Pentecoſtes 
6 proximum futurum : Et dium eft eidem attornato prædic- 
* forum abbatis & canventus quod partibus præclictis plena & 
celeris juftitia inde exhibeatur, alioguin redeant, Fc. Paſch. 17 
Hen. 7. Rot. 33. Raſt. Ent. 129. ſo it appears, that for 
good cauſe ſhewn to this court, the cayſe may b: brought 


back again, apd a re-ſummons may be awarded, and the 


parties may go on here again from the period or ſituation 
the cauſe was i at the time of the allowance of the claim; 
but in ſuch caſe if the ſtate of the proceedings at the time of 
the allowing the claim was not to be entred upon record, 
the plaintiff would be obliged to commence another action, 
and to declare again for the fame cauſe, which would oc- 
caſion great delay and expence; but in theſe claims there 
muſt be no delay whatever; this ſhews the neceſſity af. 
ſtating the declaration in the entry on the roll. 


It was objected at the bar on behalf of the univerſity, that 
the declaration being of Hilary term, and delivered in the 
vacation a few days before Eaſter term, they could not take 
notice of the declaration, becauſe in that caſe the claim 
would have appeared to have been made after an imparlance, 
which was never allowed, for an imparlance annihilates a 


claim, and therefore they were obliged to graft the claim 


upon the writ of capias guare clauſum fregit, and that they 


came to the court to make it in due time before the rule for 


pleading was gut, viz. on the 3d day in the term. 


But in anſwer to this, we think, that under the preſent 
circumſtances of the cauſe, notwithitanding this kind of im- 


parlance, the claim might haye been entred upon a roll of 
Hilary term, and an allawance thereof prayed upon the firſt 
day of Eaſter term, for the delivery of a declaration, (intitled 


of Hilary term, ) in the vacation after Hilary term, is a mere 


Action, and the right way wauld have been to have ſet one 
fiction upon another, far the ſake of juſtice, and to have 
feigned that the claim was made in Hilary term, as the 

plaintiff had feigned that the declaration was delivered in 

Hilary term, when in truth it was delivered after hat term 

in time of vacation. Fiction in the law is a great magician, 


who never makes uſe of his magic but for the ſake of juſtice, 


for in fiction? juris ſemper eſt equitas; ſo that we think the de- 
claration and claim might have been entred on a roll of 
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17698. But ſuppofe the elaim could not be entred as of Hilary 
ker, and that after a ſpecial imparlance it might be made and 
Lzaszwerr entred of Eaſter term following; in that caſe it is as clear 
Surry, a8 the ſun, that you muſt have come the very firſt day of the 
OUTER” term to make the claim; and there is good reaſon for this, 
becauſe you come to ſtop a plaintiff who is praceeding to ob- 

tain juſtice in a ſuperior conrt at great expence. 


I was ſaid for the univerſity, that at the firſt four days in 
the term by the rules of the court are allowed to the delend. 

ant for time to plead, that the claim being made on the 
third day of the term, was in due time; in anſwer to this 
we ſay the time to plead after an imparlance is ſtrictly on 
the fri day of the next term, being the dier datus, and 
that the four days allowed in that cafe for pleading are ex 
gratia, and by the practice of the court as to time for. plead. 
ing; but this rule does not at all apply to the time for claim- 
ing conuſance. EE, 


In this entry of the claim it is difficult to lay one's finger 
on any part of it without pointing out ſome objeCtion there, 
to, the charter and the ſtatute (being a private aCt of par- 
lament) ought to have been fully ſet forth; the court is not 
bound to look into every private charter and. act of parlia- 
liament, and here they are neither of them fully let out 
upon this record. The caſe of Coftle v. Litchfield, Hard. 305. 
feems to be almoſt the firſt claim of conuſance allowed to 
the univerſity of Oxford, diligent fearch has been made 
| Jor the record thereof, but we are informed it cannot be 
fourd. Rn. . 


The conuſance of pleas is granted by ad of parkament to 
the univerſity of Oxford; and therefore it does not ſeem ta 
be neceſſary to ſhew that this charter has ever, at any time 
defore, been allowed by the King's writ, or by any of his 
fuperior courts. | | 8 


The perſon who drew this entry of the claim has taken 
. the cauſe up at the return of the writ, as if it had ſtood at 
that period at the time when the claim was made, and 
when the court was moved to allow it, viz. the 14th of 
April, a declaration as of Hilaryterm having been delivered 
before on the 3d of April; perhaps he ſaw the objection 
upon the imparlance, and remembred the cafe of Booth v. 
Graham B. R. 2 Geo. 2. Bernard 65. where Page J. 
obferving that the claim was not entred on record, the coun- 
el for the univerſity moved that it might be entred nunc pro 
func, which was retuſed by the court, and the claim was 
diſallowed, becaufe of /aches. 5 . 


But in the preſent caſe it is ſaid there is no lacheſs, for 
that the declaration was not delivered until after Hilary 2 
: | _ 
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and that the univerſity entred and made the In in due 
time; but we are of opinion they might have entred the 


1769. 


* 


claim as of Hilary term, and were obliged to come the very h GBS 


firſt day of Eafter term, and move the court to have it al- 
lowed; the 20 Hen. 4. 20. a. in a writ of Maintenance re- 
turnable guinden Martini, the mayor and burgeſſes of _ 
claimed conuſance and it was held by all the juſtices that 
they ought to have come upon the fr/? day, and that their 
claim ſhould then have been entred, and becauſe they had 
not ſo done the claim was not allowed. 11 H. 4. 41. 8. 
S.P. 6 H. J. g. 5.10.9. P. 9 H. 75.160 % 
3 H. 6. 30. b. 8. P. Bro. Conuſanct, pl. 19. Bro. Privilege, 
pl. 7. S. P. and many other caſes in the books ſhew that 
conuſance of pleas muſt be demanded 'the firſt day the party 
hath in court, even upon the return day of the writ, if the 
cauſe of action appears therein; if it doth not, then upon 
the firſt day given upon the declaration; in the preſent caſe 
it appears by affidavits that the defendant had notice of the 


cauſe of action before the return of the capias ad reſponderi- 
dum, fo that the chancellor ought to have come and made 


the claim upon the return of the writ. Upon the whole 
we are all of opinion that here has been delay, and that 
the conuſance hath neither been claimed in due form, nor 
in due time; and therefore the ſame mult be diſallowed. 


Garrard widow, adminiſtratrix, &c. verſus Early. C. B. 


EBT upon a bond; after the rule to plead was out, 
D ſerjeant Burland moved that the deferidant might 
ave leave to plead two pleas; 1/f, Performance of the 
condition of the bond; 2d/y, That no ſuch letters of ad- 
miniſtration as are ſet forth in the declaration were ever 
granted to the plaintiff. | | OE, 


Upon ſhewing cauſe, it was objected by ſerjeant Nares 
for the plaintiff, that the defendant cannot plead: the ſecond 
plea without craving oyer of the letters of adminiſtration, 
and ſetting the ſame out in that plea; and he not having 
craved oyer thereof in time, is now too late to demand it, 
becauſe the rule to plead is out, and of that opinion was 


the court; and ſaid, where there is any variance between 


the letters of adminiſtration ſet forth in the declaration, and 


the letters, c. actually granted under the ſeat of the ſpi- 
ritual court, /if the defendant will take advantage thereof he 


muſt crave oyer thereof before the rule to plead is out, muſt 


ſet the ſame out on record and demur for the variance, but 
that now he was too late. The rule to ſhew cauſe was diſ- 
charged per curiam, abfente Clive J. h 
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Between John Weller and Elizabeth his wife, John 
Mercer and Suſannah his wife, Thomas Fry and 
Elizabeth his wife, Benjamin Fry and Sarah his 
wife, Ann Cripps widow, William Okill the 

younger and Ann his wife, Plaintiffs; and Dorcas 
aker ſpinſter, Defendant. C. B, 


1 Kent, J. HIS is an action of treſpaſs upon the caſe, 
Joinder in ac. wherein the plaintiffs declare, that whereas 
tion. at the time of the feveral grievances hereinafter firſtly, ſe- 


—_ on condly and thirdly mentioned, and alſo at the time of the 
Wells all join, making of the agreement and the ac of parliament herein- 
33 their after mentioned, and for a long time before, there were and 
2 — [_ {till are certain ſprings or wells of medicinal water called 
the defendane Tunbridge Wells within the manor of Ruſthall in the ſaid 
fot exerciſing county of Kent, to which ſaid ſprings or wells divers perſons 


dipper not being have during all the time aforeſaid reſorted, and ſtil do re- 


| duly appointed fort, at proper ſeaſons of the year to drink the water thereof 


. taping for the benefit of their health; and whereas before and at 
private ute the time of the agreement hereinafter mentioned certain 
. perſons called dippers uſed to attend at the ſaid ſprings or 
wells, and deliver the water thereof to ſuch perſons as re- 
ſorted thereto to drink the waters thereof, and had and 
received from ſuch perſons ſo reſorting divers ſums of mo- 
ney for ſuch their attendance and employment as ſuch dippers ; 
and whereas before and until the time of making the agree- 
ment hereinafter mentioned there ſubſiſted between Maurice 
Conyers, Eſq; then lord of the ſaid manor, and the ſeveral. 
freehold tenants of the ſaid manor hereinafter mentioned, 
divers diſputes and controverſies touching and concerning 
the ſaid ſprings or wells; and whereas before the ſeveral 
grievances hereinafter y, 1 and thirdly mentioned, 
and alſo before the making of the act of parliament herein- 
after mentioned, (to wit) on the 21 day of November in the 
year of our Lord 1739. at Speldburſt in the ſaid county of 
Kent, the ſaid Maurice Conyers then being lord of the faid 
manor, and the right honourable William lord Abergavenny, 
Sydney Stafford Smythe, Eſq; c. &c. &c. then being free- 
hold tenants who then held lands and tenements of the ſaid 
manor, by certain articles of agreement then and there 
made between the ſaid Maurice Conyirs of the one part, and 
the ſaid freehold tenants of the other part, and ſealed with 
their reſpeCtive ſeals, the ſaid Maurice Conyers and the ſaid 
freehold tenants did determine and finally adjuſt the ſaid 
diſputes and matters in difference between them, and 
_ amongſt other things in the ſaid articles contained, the ſaid 
Maurice Conyers, and the ſaid freehold tenants did in and by 
the faid articles agree, That no perſon ſhould be permitted . 
E 5 . atten 


bv 


Trinity Term 9 Geb. 3. 


attend and follow the employment of a dipper of the ſaid medicinal 
waters but ſuch as ſhould be choſen by the homage at the courts 
baron to be held for the ſaid manor, nnd APPROVED by the lord 
| of the ſaid manor, in which choice and APROBATION Yhe 
quives, widows and daughters of freehold tenants of the ſaid 


manor ſhould be preferred, and ſhould not exceed the number of 


415 
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twelve, as by the ſaid articles, amongſt other things, more 


fully appears; and whereas afterwards and before the time 
of the grievances hereinafter fr/tly, /zrondly and thirdly 
mentioned, by a certain act made in the parliament of out 
late ſovereign lord King George the ſecond, at a ſeſſions 
thereof holden in the 13th year of his reign at Ii minſter in 


the County of Middleſex, intitled, An act for confirming + 


and. eſtabliſhing certain articles of agreement made between 
Maurice Conyers, Eſq; lord of the manor of Ruſinll in 
the county of Kent, and the right honourable William 
lord  Abergavenny, and other freehold tenants of the ſaid 
manor relating to certain buildings and incloſures made and 
erected in and upon part of the waſtes of the ſaid manor, and 
for making the ſaid agreement more effectual for the pur- 
_ Poles thereby intended, it was and is amongſt other things 
enacted, that the ſaid articles of agreement ſo made and 
entred into by and between the ſaid Maurice Conyers and the 
ſaid freehold tenants of the faid manor, and in the ſaid act 
before ſet forth and recited, and every article, clauſe, cove- 
nant and agreement therein inſerted and contained ſhould bs, 
and were by the ſaid act ratified, eſtabliſhed and confirmed, 


according to the tenor, purport and true meaning of the 


ſame, as by the ſaid act of parliament more fully appears; 


and whereas before the time of the ſeveral grievances hercin- 
after firſtly, ſecondly and thirdly mentioned, (to wit) at a court 
baron of Sir George Kelly, Knt. then lord of the ſaid manor 
of Rufthall, held at Speldhur/t aforeſaid in and for the 
| ſaid manor, on the 26th day of May in the year of our 
Lord 1768. before Thomas Scoones, Gent. then ſteward of 
the courts of the ſaid manor, the ſaid Elizabeth Weller, 
Suſunnah Mercer, Elizabeth Fry, Sarah Fry, Ann Cripps and 
Ann Okill, were duly choſen by the homage of the ſaid court 
at the ſaid court to be ſuch dippers at the ſaid wells as afore- 
ſaid; and afterwards, to wit, on the ſame day and year 
aforeſaid at Speluburſt aforeſaid were approved of by the ſaid 
Sir George Kelley, then being lord of the ſaid manor as 
aforeſaid, and then and there took upon themſelves the ſaid 
employment of dippers at the ſaid wells, and by reaſon thereof, 
and of the ſaid agreement and the ſaid act, the ſaid E. N. 
S. M. E. F. S. F. A. C. and A. O. became and at the time of 
the ſeveral grievances hereinafter firfily, ſecondly and thirdly 
mentioned were, and from thenceforth hitherto have been 


and ſtill are dippers at the ſaid wells; yet the ſaid Dorcas 


Baker well knowing the premiſſes, but contriving and 
fraudulently _— to injure the ſaid plaintiffs whilſt the 
aid Z. W. S. A. E. F. S. F. A. C. and A. O. were ſuch dippers 
| | En, AS 
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1769. as aforeſaid, (to wit) on the in day June in the year of 
LW our Lord 1768. and on divers other days and times between 
| WELLER, Ke. that day and the day of Tuing out the original writ of the 
BAK ZR. ſaid plaintiffs, did uſe and exerciſe the employment of a dipper, 

at the ſaid wells, and did take ond receive divers ſums of money 

for exerciſing ſuch emplayment from divers perſons, who during 

that time reſorted to the ſaid wells to drink the waters 

thereof, ſhe the ſaid Dercas Baker not being a dipper duly 

rhofen by the hamage at any court baron of the ſaid tnanor, and 

approved of by the lord of the ſaid manor, nor having any 

right to exerciſe ſuch empfoyment as aforeſaid, and by reaſon 

| ® The huſhands thereof the ſaid “ plaintFs loſt and were deprived of divers 

and the dippers large fums of money, which otherwiſe they would have re- 
ceived from the ſaid perſons ſo reforting to the ſaid wells as 

+ Dippe:s only. aforeſaid ; and the faid ＋ RE. N. 8. M. E. F. S. F. A. C. and 

| A. O. were greatly injured in their employment of ſuch 

* dippers as aforeſaid, (to wit) at Speldburft aforeſaid; and 

alſo whereas whilſt the ſaid E. 1”. S. M. E. F. S. F. A. C. 

and A. O. were ſuch dippers ſo choſen and approved of as afore- 

ſaid, (to wit) on the fir/? day of June in the year of our Lord 
1768. and on divers other days and times between that da 

and the day of ſuing out the original writ of the ſaid plain- 

tiffs, the ſaid Dorcas Baker well knowing the premitles, and 

tontriving and injuriouſly intending as aforeſaid, did uſe 

and exerciſe the employment of a dipper at the ſaid wells, ſhe 

the ſaid Dorcas Baker not being a dipper duly choſen by the 

homage at any court baron of the ſaid manor, and approved of 

by the lord of the ſaid manor, nor having any right to exerciſe 

ſuch employment of ſuch dipper as afereſaid, by reaſon thereof 

the ſaid plainttfs loſt and were deprived of divers large ſums 

of money which otherwiſe they would have received from 

divers perſons who during that time reſorted to the ſaid wells 


een EW EJIGE FSFE AC and 


A. O. were greatly injured in their ſaid employment of dippers 

Third count. às aforeſaid, (to wit) at Spe/dbur/? aforeſaid ; and alſo whereas 
whilſt the ſaid E. V S. M. E. F. S. F. A. C. and A. O. were 

ſuch dippers as aforeſaid, (to wit) on the fir/t day of June in 

the year of our Lord 1768. and on divers other days and 

times between that day and the day of ſuing out the original 

writ of the ſaid plaintiffs, the ſaid Dorcas Baker well knowing 

the premiſſes, and contriving and injuriouſly intending as. 

aforeſaid, did uſe and exercite the employment of a dipper at 


the ſaid wells, the the ſaid Dorcas Baker not being a dipper 


duly choſen by the homage at any court baron of the ſaid ma- 
nor and approved of by the lord of the ſaid manor, nor having 


any right to exerciſe ſuch employment of ſuch dipper as afore- | 


l ow: oy. ſaid, and by reaſon thereof the ſaid || E. V. S. M. E. F. S. F. 

fy the plaintiffs + C. and A. O. were greatly injured in their ſaid employment 

the huſbands of dippers as aforeſaid, (to wit) at Speldbunſt aforeſaid ; and 

2 injured. alſo whereas at the time of the ſeveral grievances hereinafter 
ourth count. , ws : 

mentioned there were and for divers (to wit) fifty years now 

laſt paſt, there have been and ſtill are certain medicinal 


wells 
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wells or ſprings of water called Tunbridge Wells at Speldhurft | 


within the manor of Ru/hall in the ſaid county of Kent ; 


and whereas during all the time aforeſaid there have been WEILIX, &c. 
and ought to have been and ſtill are and odght to be certain 


women called dippers, not exceeding 12 in number, choſen 
and to be choſen by the homage at the courts baron of the 
ſaid manor, and approved and to be approved by the lord of 
the ſaid manor for the time being, to attend at the ſaid wells, 
and deliver the water thercof to ſuch perſons as during all 
the time aforeſaid have reſorted or do or ſhall reſort to the 
ſaid wells to drink the waters thereof, and during all the 
time aforeſaid the ſaid women ſo chyen and approved as afore- 
ſaid have received from ſuch perſons ſo reſorting as afore- 
faid divers ſums of money for ſuch their attendance and em- 
playment as ſuch dippers, to the comfortable ſupport of them- 
ſelves and their families; and whereas before the time of 
the ſeveral grievances hereinafter mentioned (to wit) at a 
court baron of Sir George Kelly, Knt. then lord of the ſaid 
manor of Rufthall, held at Speldhurſt aforeſaid in and for 
the ſaid manor on the 26th day of May in the year of our 
Lord 1768. before Thomas Scoones, Gent. then ſteward of 
the courts of the ſaid manor, the ſaid E. . S. M. E. F. S. F. 
A. C. and A. O. were duly choſen by the homage of the ſaid 
court at the ſaid court to be ſuch dippers at the ſaid wells as 
aforeſaid, and afterwards'(to wit) on the ſame day and year 
_ aforeſaid at Spel/d{ur/t aforeſaid were approved by tke ſaid Sir 


George Kelly, then being lord of the ſaid manor as aforeſaid, 


and then and there took upon themſelves the ſaid employment 


of dippers at the ſaid wells, and by reaſon thereof the ſaid 


E. N. S. M. Z. F. S. F. A. C. and A. O. became and at the 
time of the ſeveral grievances hereinafter mentioned were 
and from thenceforth hitherto have been and ſtill are dippers 
at the ſaid wells; yet the faid Dorcas Baker well knowing 
the premiſſes, but contriving and wrongfully intending to 


1769. 


Bax IR, 


injure the ſaid * plaintiffs whillt the faid + E. . S. M. E. F. * All the plain- 
S. F. A. C. and A. O. were ſuch dippers as aforeſaid (to wit) 3 huſ- 


on the fir/? day of June in the year of our Lord 1768. and on 


and dip- 


pers. 


divers other days and times between that day and the day of + The dippers 
| ſuing out the original writ of the ſaid ‘in, did uſe and only. 


exerciſe the employment of a dipper at the taid wells, and 
did take and receive divers ſums of money for exerciſing ſuch 
employment from divers perſons who during that time reſorted 
to the ſaid wells to drink the waters thereof, ſhe the ſaid 
Dorcas Baker not being a dipper duly choſen by the homage at 
any court baron of the ſaid manor, and approved of by the 
lord of the faid manor, nor having any right to exerciſe ſuch 


employment as aforeſaid, and by reaſon theredf the ſaid || | All the plain- 
plaintiffs loſt and were deprived of divers large ſums of mo-tiffs. 


ney, which otherwiſe they would have received from the 


{ The dippers 


ſaid perſons ſo reſorting to the ſaid wells as aforeſaid, and 


4 


the ſaid t E. V. S. M. E. F. S. F. A. C. and A. O. were 


greatly injured in their ſaid employment of ſuch dippers as laſt _ 


PAR II. E e aforeſaid 
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1769. aforeſaid (to wit) at Speldhurſt aforeſaid. And alſo whereas 
——— whilſt the ſaid E. M. S. N. E. F. S. F. A. C. and A. O. were 
WELLER, &c. ſucli dippers as aforeſaid, (to wit) on the firft day of June in 
N rs. the year of our Lord 1768. and on divers other days and 
Fifth com, times between that day and the day of ſuing out the original 
| writ of the ſaid plaintiffs, the ſaid Dorcas Baker well know- 
ing the premifies, and contriving and injuriouily intending 
as aforeſaid, did uſe and exerciſe the employment of a dipper 
at the ſaid wells, the the ſaid Dercas Baker not being a dip- 
| per duly choſe: by the homage at any court baron of the ſaid 
| manor and approved of by the lord of the ſaid manor, nor 
having any right to ex-rcife ſuch employment of ſuch dipper 
as aforeſaid, and by reaſon thereof the ſaid plaintiffs loſt and 
were deprived of divers large ſums of money, which other- 
wife they would have received from divers perſons who 
| 0 during that time reſorted to the ſaid wells as aforeſaid, and 
| the ſaid E. . S. NM. E. L. S. F. A. C. and A. O were greatly 
Sixth count. Injured in their ſaid employment of dippers as aforeſaid (to wit) 
1 at Spelalburſt aforeſaid; and alſo whereas whilſt the ſaid 
1 E. V. S. M. E. F. S. F. A. C. and A. O. were ſuch dippers as 
ö aforeſaid, (to wit) on the firft day of June in the year of our 
= Lord 1768. and on divers other days and times between 
| that day and the day of ſuing out the original writ of the 
| Ht ſaid plaintiffs, the ſaid Dorcas Baker well knowing the pre- 
ah miſſes, and contriving and injuriouſly intending, as afore- 
{ 


ſaid, did uſe and exerciſe the emplayment of a dipper at the 
 faid wells, ſhe the ſaid Dorcas Baker not being a dipper 
| duly chen by the homage at any cpurt baron of the ſaid ma- 
[| nor and approved of by the lord of the ſaid manor, nor hav- 
„ | ing any right to exerciſe ſuch employment of ſuch dipper as 
| | aforeſaid, and by reaſon thereof the ſaid E. W. S. M. E. F. 
[ S. F. A. C. and A. O. were greatly injured in their ſaid 
employment of dippers as aforeſaid, to wit, at Spe/dhurſt aford- 
| ſaid, whereupon the ſaid plaintiFs ſay they are injured, and 
have ſuſtained damage to the value of 100. and thereof they 


bring ſuit, Sc. 8 


The defendant has pleaded the general iſſue, that ſhe is not 
guilty of the premiſſes above laid to her charge, and there- 
upon iſſue is joined, wich is entred of Hilary term laſt. 


This cauſe was tried at Maidſtone the 6th day of March 
1769. before Mr. Juſtice Clive, when a verdict was found 
for the plaintiffs upon the ſecond, third, fifth and fixth 
counts in the declaration and five ſhillings damages, ſubjeck 
to the opinion of the court upon the following caſe, which 
ſtates 


F eee 


rere eee 


n 
— 992 
* 


The caſe ſlated - That the plaintiffs gave in evidence a private af of par. 
for the opinion iament paſſed in the 13th year of King Geo. the 2d. confirm- 
of the court. : : . 8 ; | 

ing certain articles of agreement inſerted in the ſaid act in 
which are contained the two following clauſes, (viz.) 
Ei ; « . Fifthly; 
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« Fifthly ; It is alſo further agreed between the ſaid par- 1769. 
« ties, that the ſaid Maurice Conyers and his heirs ana 
« aſſigns, and the ſeveral freehold tenants parties hereto, WELLER, &c. 
« and their reſpective heirs and aſſigns, ſhall and will from »p,% - 

« time to time, and at all times for ever hereafter, permit | 2 
« and ſuffer the ſaid medicinal ſprings or wells of water 

« called Tunbridge Wells, the place. or ſhed near the ſaid 

« ſprings called Dippers-hall, and the walks called Tunbridge 

« Wells walks, and all ways, paſſages and open pieces of 
ground, part of the ſaid premiſſes, or leading thereto, 0 
« which are particularly ſet forth and diſtinguiſhed in the 

« plan of the premifles hereto annexed, to remain always 

« open and free for ghe public uſe and benefit of the nobi- 

« lity and gentry and@ther perſons reſorting to, or frequent- 

« ing. Tunbridge Nell, in the manner the fame now are, 

« or lately have been uſed, and that the ſaid Maurice Con- 

« yers, his heirs and aſſigns, ſhall and will from time to 

« time join and concur in doing all ſuch acts and things as 

« ſhall be neceſſary for the preparing and keeping the ſame 

« open and free, according to the true intent and meaning 

« of this agreement. | | 


„ Thirteenthly; Alſo it is hereby further agreed by and 
« between the parties herero, that no perſon ſhall be per- 
« mitted to attend and foliow the employment of a dipper of 
«the ſaid medicinal waters but ſuch as ſhall be chen by 
« the homage at the court baren to be held for the ſaid ma- 
„„ nor and approved by the lord of the manor z in which choice 
« and approdation the wives, widows and daughters of free- 
« hold tenants of the ſaid manor ſhall be preferred, and ſhall 
« not exceed the number of twelve,” | 


It did not appear in evidence that the homage and lord 
had ever acted under the ſaid act of parliament, or that 
there had ever been any dippers choſen by the homage, and ap- 
proved by the lord from the time the ſaid act paſſed until the 
26th of May 1768. when, at a court baron then holden, the 
homage cheſe, and the lord approved, Wc. prout the following 

entry upon the rolls of the ſaid court, (v:2). 5 


© At a court baron of Sir George Kelly, Knt. lord of the 
% manorof Rufthall, held at Speldburſt in and for the ſaid 
« manor on the 267% day of May in the year of our Lord 
1768. before Thomas Scoones, Gent. ſteward of the court 
« of the ſaid manor,” 


© Alſo the homage aforeſaid do chooſe ZEl:zzabeth Weller 

« the wife of Jahn Weller, Ann Cripps widow, Sarah Fry 

the wife of Benjamin Fry, Suſannah Mercer the wife of 

« John Mercer, Elizabeth Fry the wife of Thomas Fry, Ann 

till the wife of William Okill, Mary the wife of Vl 

« lam Friend, and Dorcas Baker ſpinſter, to attend and fol- 

low the employment of dippers of the medicinal waters 5 
| 5 Fe 2 „ 
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« waters within this manor, commonly called Tunbridge 


« Wells, ſubject nevertheleſs to the approbution of the lord 
« of the ſaid manor. : = 


« The lords approbation; At this court Sir George Kelly, 


« Ent. lord of this manor, proves of all the perſons fo 


« choſen by the homage for dippers as aforeſaid, Dorcas Baker 


% 


It did not appear in evidence that any notice was given 
previous to the holding of the ſaid court, of any intention 


to appoint dippers there. 


It appeared in evidence that Dercar Baker the defendant 
was the daughter of a frechold tenant of the manor, and 


alſo a freehold tenant in her own right, but no evidence 
was given by the plaintiffs that they or either of them were, 


or was reſpectively the wife, widow or daughter of a free- 


hold tenant. 


It appeared that the defendant Dorcas Baker had acted as 
a dipper during the laſt ſummer, but there was no proof of 
her having received any gratuity, other than general evi- 
dence, that the employment of a dipper is attended with 
profits which arife from the voluntary contributions of the 
company reſorting to Tunbridge Me. 


This cafe was twice argued at the bar; the firſt time in 
Eaſter term laſt by ſerjeant hien for the plaintiffs and ſer- 
jeant Nares for the defendant; and the ſecond time in this 
term by ſerjcant Leigh for the plaintiffs and ſerjeant Forſter 
for the defendant ; after a few days time taken to conſider, 
judgment was given for the plaintifls per ſolam curiam, to 
the following effect. | 


Curia: There are two general queſtions in this caſe; 1/, 


Whether the defendant Dercat Baker the daughter of a free- 


Hold tenant of the manor, and chen by the Homage to be a 
dipper at the Wells, but not approved of by the lord of the 
manor, can juſtly follow or exerciſe the employment of 2 


aper 


2dly, Suppoſing ſhe cannot, whether the plaintiffs have a 
right to recover in this action? YT 7 


As to the firſt queſtion, we are all of opinion that the 
defendant cannot juſtly follow or exerciſe the employment 
of a dipper; the words of the agreement between the lord 


and his freehold tenants are, „That no perſon ſhall be 


ce permitted to attend and follow the employment of a dipper 
« of the medicinal waters, but ſuch as ſhall be cheſen by 
the homage at the court baron to be held for the manor and 
et approved by the lord, &c. which are now the words of an 
act of parliament, and as clear and plain as words can 
5 . | poſſibly 
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poſſibly be; none ſhall be dippers but ſuch perſons as ſhall 
- choſen by the homage and alſo apfroved of by the lord; 
Dorcas Baker, (it appears) was not approved of, b 
contrary was excepted againſt by the lord; therefore by the 
clear words of the ſtatute ſhe ſhall not be permitted to attend 
and follow the employment of a dipper. 


The intention of this ſtatute is alſo plain; before the 
making thereof, there was a great conteſt between the lord 
and his tenants touching their right of common, theſe wells, 
and other matters; the lord was much bencfited by the 
great reſort of the nobility and gentry to drink the waters, 
and the tenants thought themſelves injured in their right of 
common, Ec. at length the articles of agreement were made 
and executed, and being found to be for the mutual advan- 
tage of the lord and tenants were confirmed by parliament 

and made firm and permanent; the benefit of theſe waters 
being thereby given freely tothe public, it was neceſſary to 
eſtabliſh a rule, how, and in what manner, they ſhould be 
dealt out to the public ; the tenants having loſt part of their 
common, thought they ought in conſideration thereof to 


have ſome benefit, therefore to prevent ſtrife, confuſion and 


a kind of civil war amongſt the tenants, which muſt ne- 


ceſſarily follow if every body who pleaſed was ſuffered to 


ererciſe the employment of a dipper, it was agreed that the 


homage ſhould chog/e and the lord: ſhould approve, not more 
than twelve perſons to be dippers; fo that, by this law, all 
diſſolute idle perſons are prevented, and no perſon ſhall 
come to be a dipper at the wells, but whom the lord pleaſes, 
who is the owner of the ſoil where they are; cujus eff dare 
ejus eft diſponere; it was a very right meaſure, that every 
perſon ſhould be (as it were) ſtamped with the ſeal of both 
the lord and the homage, before ſhe ſhould be permitted to 
exerciſe this employment of dipper; ſo that we have no 
doubt but the lord muſt approve. 


Another matter was mentioned at the bar as to this firſt 
queſtion, and that was, whether theſe words in the articles 
and the ſtatute, (viz.) „In which choice and approbation the 
% wives, widows and daughters of freehold tenants of the ma- 


« nor ſhall be preferred,” are mandatory or directory; but this 


not being an action againſt the lord for refuſing to approve 
of Dorcas Baker after ſhe was cheſen by the homage, we need 
not determine this matter. There are many caſes where 
the words of a ſtatute ſeem to be mandatory, yer have been 
held to be only directory; and ſo & contra, where words 
which ſeem to be directory, have been held to be mandatory, 
the ſubject matter of a iatate muſt explain the true mean- 


ing thereof. The words in the preſent caſe ſeem to be 

mandatory, and yet, on the other hand, if they be abſolutely 

compulſory, it will take away the choice and approbation of 

any other perſons but the wives, widows and daughters of 

- freehold tenants ; we give no opinion as to this — 25 
| thin 
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1769. think that if the humage do chooſe the wifes widow or 


— — daughter of a free eld tenant to be a dipper, the 


ord ought to 


"ER, Ke. approve of ſuch perſon, unleſs he has ſome good exception 


| BAKER. | 


againſt her; if Dercas Baker could have an aQtion againſt 
the lord for not approving of her after the homage had e 
her, ſhe could only recover damages, and not a ſpecific relief; 


but let her right of action againſt the lord be what it will, 


it does not apply to our caſe; at preſent we are of opinion 
ſhe cannot juſtly follow or exerciſe the employment of a 
dipper, which brings us to the 


Second queſtion, which is, whether the plaintiffs have a 
right to recover in this action? _ 


Several objections were made by the counſel for the de- 
fendant; ½, It was ſaid, that there muſt be both an injury 
and a damage done to, and ſuſtained by the plaintiffs, to 
ſupport an action upon the caſe; in anſwer to this, we 


fay here is both an injury and a damage; an injury, by the 


defendant's diſturbing the dippers in the exerciſe of their 


right or employment, and a real damage in depriving them of - 


fome gratuity which they would otherwiſe have received, 
perhaps more than they might truly deſerve for their labour 
and pains; bebdes an action upon the caſe will lie for a 
poſſibility of a damage and injury; as for perſuading A not 


to come and fell his wares at the market of B. the lord of 


the market may have this action. 


diy, It was ſaid that this is not ſuch an office or employ- 
ment for which an aſſize world lie, and therefore this action 
will not lie; in anſwer, we think this may be an employment 


for life determinable upon miſbehaviour; and if ſo, it is a 


freehold, has a certain place where it is to be exerciſed, 
and may be put in view to the recagnitors; however we think 
it ſuch an intereft or employment that an action upon the caſe 
will lie againſt a ſtranger for a diſturbance therein. 


34ly, It was ſaid that no notice was giyen previous to the 
holding of the court baron on the 26th of May, of any in- 
tention to appoint dippert there, which ought to have done; 
in anſwer to this it is ſtated in the declaration that the 
dapper were chſen and approved at that court baron; and Mr. 
Juſtice Cʒive has reported that it was proved at the trial, 


that the uſual notice of holding the court baron was given; 


it is the court of the freeholders who are the judges thereof; 
the /exvard is only their prothonotary, and notice is never 
given of any particular buſineſs to be done at a court baron; 
if any body is to give notice it muſt be done by the freehold- 
ers, for it is their court, and they are the ſuitors thereof. 
What? muſt the freeho/ders give notice to the freeholders ? 
it is nonſenſe to ſay ſo; and perhaps the greateſt part of 
them may be diſperſed all over England, or many of them 

15 e eee 
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may be abroad in other countries. But here is the ac » 


parliament which gives them all notice; ſo we are of opinion ; 


423 
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% q 


that notice of this particular buſineſs to be done was not ne- 0 &ce 


ceſſary to be given by, or to any body. 


4thly, It was ſaid the plaintiffs cannot join in this action. : 


But we think they mult join, for although the drppers arc 
ſeverally intitled to receive for their own ſeveral uſe ſuch vo- 
luntary gratuities as the nobility and gentry are pleaſed to 


BAKER. 


give them reſpectively, yet with regard to a ftranger's diſ- 


wurbing them in their e;p/;yment, they are all /5inily con- 
cerned in point of intereſt; it is a Hr as done to them all, 
like the caſe of the two mills in 2 Saund 215, 216, 217. 
whereof the two plaintiſfs were ſcverally owners, and join- 
ed in action againſt the defendant for not grinding at one 
or either of their mills, which he was obliged to do by the 


cuſtom of the manor ;z the principal objection there Was 


that the plaintiffs had joined in ve action, where it appear- 
ed their intereſts were /evera/; Tales C. J. and the whole 
court were of opinion that they might well join in action, 
for although their intereſts are ſevera/, yet the not grinding 
at either of their mills is one 77ire joint damage to both the 
plaintiffs, for which they fall have their eint action, or 
otherwiſe the damages would be twice recovered, if they 
ſhould bring their ſeveral actions. 1 Vent. 167, 168. 8. C. 
2 Lev. 27. S. C. this caſe is directly in poiut as to this ob- 
jection. 


575ʃ/, It was objected that the plaintids ought to have al- 
ledged in their declaration that the d/ppers were ready to 
dip at the wells; but they have alledged that they took 
upon themſelves the ſaid employment of dippers at the wells, 


and that the defendant well knowing thereof diſt urbed 
5 ' = : 


them, Ec. that is well enough. 


Laſtly, It was objected that the huſbands and wives ought. 


not to have yoined in this action; in auſwer to this, it is 


very difficult to reconcile all the caſes in the books touching 
this matter of jainder in action; at preſent it is ſullicient for 
us to ſay that this action is not grounded on any contract 
expreſs or implied, but the Hh, are faiued to aſſert the 
right and intereft of their wives, which has been diſturbed 
and injured by the defendant; whatever be the nature of 
this right, intereſt or employment, it is her own, the huſband 
hath nothing at all to do with it, he only joins for confor- 
mity ; it is a ſtronger caſe than an action by baron and feme 
touching the wife's lands where they mult join, 1 Bull. 21. 
or than the caſe of a debt due to the feme dum ſola wherein 
they muſt join. Moor 422. Baron poſſeſſed of tithes in right 


of the feme, they muſt join in the action of debt upon the 


fat. 2 Ed. 6. for not ſetting forth tithes, becauſe the feme is 
Proprietor. Cro. El. 608, 613. So in the c iſe at bar the feme 
is the proprietor; and if ſhe muſt join in a caſe where the 
5 5 | huſband 


Cra. Car. 418. 
419. 


% 424 
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i 
Trinity Term 9 Geo. 3. 
huſband has an intereſt in her lande, a fortiori ſhe muſt join 
in the preſent caſe; they may join in treſpaſs de clauſo facto 


e- and cutting their graſs, Cro. Eliz. 96. and this ſame point 


was ruled in the caſe of Willy and his wife v. Hawkſmore B. R. 
that they may join in treſpaſs quare clauſum fregit of the wife's 
land. Wherever the wife is the meritorious cauſe ſhe = 


join in action; a very ſtrong caſe to this purpoſe is 2 $i 


feme upon an aſſumgſit for curing a wound by the wife, and 


128. and ſo is Cre. 0 77. which was caſe by baron and 
alledged in facto that ſhe cured it, reſolved ſhe was the 


cauſe of the action, and ſo the action brou . : in both their 


names was well enough. The caſe of Holmes and wife v. 
Mood (argued in Mich. term 3 Geo. 2. but not determined 
till Eofter term following) was an action upon the caſe 


| wherein the plaintiffs declared upon a quantum meruit for a 


cure done by the plaintiff's wife; and upon another count 
for medicines and plaiſters found and provided for the de- 
fendant; upon a general demurrer it was objected that the 


wife could not join, for that ſhe was not the ſole cauſe of 


Carth. S. P. 


the action becauſe the medicines and plaifters were the hu/- 


band s own property, and the damages could not be ſevered ; 
and of that opinion was the court; but they ſaid that if the 
action had been brought for the * of the wife any, 4 ſhe 
might well have joined. 
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[ts juriſdiction in regard to part 
owners of ſhips in port 101 


See » 264. 


Advowlon. 


The origin of lay patxonages. 183.5. 
See Quarc Impedit 150. 6. 174-6. 
«231 r- F- 


5 aftdabit. 


* 


inferior court, when no more What is an improper afſidavit ta 


than 308. was owing. 


376. 5. | Hold 2 perſon to bail 


121, 124.6, 


It lies againſt a gaoler for an ee There mult. be a poſitive affidavit of 


upon 'meſne proceſs, though thel 
' priſoner returns to priſon on the| 


ſame day and plaintiff proceeds 
againſt big 294.6. 


Addition. 


Information in, nature of a quo war-| 


ranto, the defendant pleads he is 
a Gentleman and not an Eſquire ; 
this is bad, becauſe this kind of 
. proceeding is not within the ſta- 
tute of additions "7" 244 
A batriſter is an eſquire by his office 


A 


the cauſe of action to hold the de- 
fendant to ſpecial bail 279, 231 
Affidavit that the defendant is in- 
debted to the plaintiff in 1031, for 
goods which the defendant con- 


| verted to his own uſe, is fufficient 


to hold a cuſtom-houſe officer to 
bail in trover, and no aſſidavit 
can be received to explain or con- 
tradict the plaintiff's aſſidavit to 
hold te bail 

ffidavit of ſervice of a rule with an 
allocatur of coſts and a demand 
made thereof on or about ſuch a 


or nes (al 244 


As e A . . 


ee Go nn — 2 


1t * . 210 


day, is not ſufficient, for it might 
be on a Sunday 29.8. 
After 


A TasLz of the 


After an affidavit hath been read 
and filed it cannot be taken off Whey 
file Page 371. 6 


Agreemenc. 
See Frauds, & c. 118. 


"amb afuvdcy 


A chaplain to an ambaſſador who 
does no dut 
not be Ae 30 
The interpreter to the Bey of Tri- 
polis ambaſſador refuſed * protec- 
tion 78 


— 


. Amendment, 


R amended after a plea 
In treſpaſs againſt ſeveral, for ſeve- 
ral damages, judgment may be 


a= 


de  melioribus, and remit the reſt, | 


ill be d d. 
ee * . A replication amended by 3 


or it 
able 


Poftea amended by the Judges notes| 


39 


The vouchee in a recovery died be- 
fore the return of the ſummons 
ad warrantizandiim, and it was 
moved to amend the recovery 
from ad quem diem to ante. quem 

diiem, the vouchee "appeared. but 
refuſed, becauſe the vouchee can- 
not . appear before the return 0 
the writ of ſummons 35 

In a judgment by confeſſion upon 2 
warrant of attorney the defend- 
ant's name is not amendable 61 

The title of a declaration made ac- 
cording to the truth of the fact 
as to the time of the delivery 
thereof 78 

An action for a falſe return of a 

member to ferve in parliament 


in his houſe ſhall] 


Principal Matte rs. Fu 


double damages i: is remedial, " <p 
| though it is founded on a law that 

1s penal, fo within the ſtatutes of 

jeofails Page 125 


i [The court will give leave to amend 


a declaration after the next term 
in which it was delivered 149 
An information for killing a hare. 

was amended 163 
Moved to amend a declaration by 

changing the venus after a plea 


pleaded - 173 
The title of a declaration, amended. 
| - 242 


A e in an aQtion qui tam 
amended 5 2565 
An amendment by adding continu- 
ances cannot be made in a record 
tranſcribed in error, without ſome 
record to amend by, but the court” 
will grant a certiorari and ſend 
for the continuances 36 
Lf by any intendment a 38 af- 
ter a yerdict can be hel Iped, 5:4 
court will do it 
it molliter manus impoſuit inſtead of 
de injuria ſua propria 7 
A common recovery amended in 
the return of the writ of ſein 2.4. 
A declaration in gnare impedit was 
amended, after the defendant had 
craved oyer of the writ and plead- 
ed a variance between the writ and 
count 11. 


| 


| 


# 


After a 3 for the plaintiff the 


court refuſed to amend the 2 
ration, by ſtriking out the. word 
lent, and inſerting the word paid 

inſtead thereof - a 


- 


Amerciament. 


11 A 
Debt upon an amerciament in a 
court leet "40" 


—-_ 885 7 0 8 V. 5 for 


F f a A 


In debt for an annuity granted by by "Of 
or 


A man may ** before the return 


Ar man may erereiſe as many trades 


An award helped after a verdict. 


"muſt be affeered 


it Is | Page 20. 6. 
Annuity, 


ſendant to plaintiff for life, if the 


ſame be 
demand is not traverſable 221 b. 


Appearante. 


A wife may appear without her 
huſband 264 


of a capias ad reſpondendum 39 
Appearance in perſon and by attor- 

ney, their difference 42 

See Bail 120. 67. . | 


{ 


- Apprentice. 


as he has worked at ſeven years, 
or has ſerved as an apprentice ſe- 
ven years 168, 6. 
See Detriement 96, 158, 184. 
n 129. ene 
40. b. 


Arbitration. 


Condition of . that 
if G. F. ſhall perform ſuch award 
as ſhall be made between the plain- 
tiff and 7. F. c. and awarded 
that G. 
pay the plaintiff 298]. gs. gd. and 
give releaſes. 28 


7 10. 6. 


An award may be good in part, 


rſonally demanded, the 


9 nds of the heir by deſcent 49.5. 


the defendant ſhould | 


A TapLs of the. Principal Matters. 


An amerciament of a der | 
by freeholders of 
the manor, or debt will not lie for| 


9 treſt. 5 


A member of parliament is privi- 
leged from. arreſts in all caſes ex- 
cept treaſon, felony and breach of 


the peace Page 159.6. 
See Privilege 78. YFmbaſſador, 
Doldier 216. 
| Arreſt of Judgment. 


See Demurrer. 190. 


Aﬀets. 


Aſſets marſhalled ſo as to let in a le- 
gacy charged upon the real and 
perſonal eſtate, to which a condi- 
tion to marry with conſent was 

annexed 132 

A reverſion after a term of 500 

years is immediate aſſets in the 


270. 


Ag c. -See- 
Afſumplit. 


Aſumpſit lies for a bond 1 1. 
See Ypermrcnt 88. Pleas, &e. 228 


b. 95. ö. 115, 141, 314. 


8 3 at 4 Aenne 
2 2 3 en 


«Attachment. * * 


An attachment of privilege is in na- 
tnre of an original 167 
Attachment refuſed againſt one who 
threatened the proſecutor in an 
indictment with danger of being 
hanged, but granted againſt ano- 
ther 75 
W 7 See Inquiry of Damages 
37 


though bad in part 


267.6.| 
The ſame * 4 293. 5. 


Attorney. N 


A TELE of the Principal Matters. 


Attornev. 


An attorney was fined 5ool. for tak- 
ing zool. of a perſon. charged 
with forgery 
cuſtody of the tipſtaſft Page 22 

It is a motion of courſe to diſcharge 

an attorney upou comman bail 


298 Bail for 


| 


An attorney of the Common Pleas 
arreſted by a latitat muſt plead his 
_ writ of privilege 306 
If an attorney of this court do any 
thing wrong (gaateniis attorney) in 
an inferior court, this court will, 
oblige him to anſwer the com- 


plaint 


Averment. 


Promiſe for promiſe is a good con- 
ſideration in an afſi-mpfit without 
an averment of the plaintiff's per- 
formance of hjs promiſe 88 

In debt upon a bond for the payment 

of a ſum of money; an averment 

that the bond was made upon a 

wicked and corrupt agreement 

not appearing in the bond itſelf, 


| adjudged to be admiſſible and good 


in pleading 341.6. 347-6. 


See Pleas, &c. 66. 6. 228. 6. 113. 5. 


Audita querela. 
In 2 5.08 cire facias on a judgment the 
ndant has a releaſe and omits' 


| 5 plead it, he ſhall not have an 
audita querela 98 


| 


Authority. 
See Power 


1 


to let him out of 


382. 5. 


# 


Bail. 


PECIAL bail is IRS upon 
the reverſal of an outlawry 
Page 3. 
Upon what bonds ball ſhall be put in, 
in error 19 
Special bail required d in troyer , 23 
publiſhing a blaſphemous 
libel ſhall be boch for appearance 
and good behaviour 29 
Special bail ſhall not be required i 
debt upon a judgment in treſpaſs 
though above 10l. damages £20 
Bail in error on a judgment in debt 
on a bond, were each bound in 
the ſum recovered, it being a pe- 
nalty and double the ſum due 213 
If a plaintiff accepts of an aſſign- 
ment of the bail- bond he cannot 
call upon the ſheriff to return 2 | 
writ 223 
Although the ſheriff takes a bail- 
bond upon the fat. Hen. 6. yet 
that is at his own peril, and the 
plaintiff ſhall not be concluded 
thereby 262 
Practice in regard to proceedings 
againſt bail 
Bail muſt render the 1 he 
guarto die of the return of the ſe- 
cond ſcire facias ſedente curid, or 
they come too late to a Judge's 
chambers after the court is riſen 
270 
Plaintiff 4 in the city ZE 
debt on a conceſſit ſolvere, the cauſe - 
is removed by habeas corpus, and 
he declares above in caſe, yet he 
ſhall not loſe his bail, for it is the 
ſame cauſe of action * 
A perſon committed for a contempt 
of the houſe of commons cannot 
be bailed by the King's Bench '299 
One acquitted upon an indictment 
of perjury, the bail ſhall be diſ- 
charged 
not entred upon record 


SES: 


Award See Arbitration. 


* 


Bail 


ough the acquittal be 
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although they be the ſame per- 


* 
= 
* 


5 


: A bail-bond taken in a penal ſum, 


do the Tower by a ſecretary of ſtate 


Upon a parole promiſe to ſave bail 


Bail in error who refuſes to juſtify 
may have his name ſtruck out ol 
the bail-piece at any time. Page . 

Exception may be taken to the bail 


ſons who were bound to the ſhe- 
riff | 1 6. 5. 
The defendant was arreſted for mo- 
ney won at play, and diſcharged 
upon entenng a common appear- 
ance 67. 6. 


more than double the debt ſworn 
to, is good, unleſs there be cir- 
cumſtances of oppreſſion 69, 6. 
A member of parliament committed 


for writing a libel, was diſcharged 
out of priſon without bail 151. 5. 


harmleſs the court will not inter- 


A Taz. of the Principal Matters. 


2 * 


Tenant in tail mortgages for years, 
becomes a bankrupt and dies with. 
out ſuffering a common recovery 
the aſſignees ſhall have the eſtate 
clear of the mortgage by the fat. 
4x J6e-14.0 40.7 33. Faw 276. 
But if he had ſuffered a recovery it 
would have let in the mortgage 
and other incumbrances 277. 
After the interlocutory judgment, 
and the award of a writ of inquiry, 
the plaintiff becomes bankrupt, 
and afterwards in his own name 
the writ 1s executed, and good 
without ſuing out a ee 
in the names of the aſſignees 
„ 368. 6. 
One who buys a coal mine, works it, 
and ſells the coals, is not a trader 
within the ſtatutes of bankrupt. 
169. b. 


fere in a ſummary way 371. 6. 


cond tine for the ſame cauſe of ac- 
tion after the plaintiff had diſ- 


. © continued the firſt writ by reaſon 
of a miſtake 


The court refuſed to give time to per- 


fect bail in error, becauſe no real 


F.rror could be ſuggeſted, ſo they 


% 


a 
: 


Is 
n+ 


A market over? cannot be for pawn- 


thought error was only brought 


for delay 
See Affidavit, 


Bailment. 


144. 3. 


ing, and the court cannot take no- 


tiee of the cuſtom of London un- 
leſs it be ſound 8 


5 
* 


* 


© 
= +5 bart 01 . „ 
Bankrupt getting his certificate after 
., +. Judgment 


Ws 


© 


4 


Upon a naked bailment the bailee has 
no property in the goods general, 


or ſpecial 


Bankrupt. 


14 
1 


on 


ſhall be diſcharged 


A defendant was held to bail a ſe- 


381. 5. 


{If a bill in chancery be preferred a- 


41. 


Treſpaſs lies againſt the aſſignees un- 
der a commiſſion ſued out againſt 
a victualler or any other perſon 

not liable to be a bankrupt, and 

the action lies before the commiſ- 
ſion be ſuperſeded, the whole ha- 
ving been done coram non judice 

| | | 382. 6, 

An indorſee of a promiſſory note 
may be a petitioning creditor, 

though the drawer became bank- 
rupt after the payee made the in- 
dorſement. 1 D. 

See Stire facias and Mutual 

debts. 


Baron and feme. 


Baron and feme both taken in execu- 
tion in an action for the aſſault of 
the feme 2 149. 


gainſt baron and ſeme, and ſhe alone 
be attached by proceſs of contempt 
and afterwards enter her appear- 
ance and pray time to anſwer 
without her baron, this is regular 

— IM 


A TABLE, of the 


The feme, may be admitted to prove 
the fact of adultery committed by 
herſelf but not to prove that the 
baron had no acceſs Hage 


A cuſtom for a feme covert to * 


render copyhoſd land without the 
aſſent of the baron is void 1. 6. 


A judgment confeſſed to a feme covert 


is void, and ſo is her bond 3. b. 
Two aQions by a man and his wife, 
viz» one againſt a man and his 
wife, and the other againſt the 


man only cannot be conſolidated 


Baron and feme Are outlawed i in Ws 


on a bond given by the feme dum 
ſola, and goods ſworn to be her ſe- 
parate goods, taken in execution; 
the law adjudges them to be the 
goods of the baron; and if ſhe has 
any equitable right, ſhe muſt ay 
relief in a court of equity 127. 6 

See Foinder in Action. 


Bills of exchange and pro⸗ 
miſlory notes. 


A conditional acceptance of a bill of 
exchange is good, and ſo is a pars! 
acceptance 9. 5 
A creditor accepts a note or draught 


of his debtor upon a third perſo: 


to be paid a ſum of money for vt 
lue received ; if he holds it an un- 
reaſonable time before he demands 
the money, and the perſon upon 
whom it is drawn becomes inſol- 
vent, it is the creditor's loſs, 
though this draught be neither a 
of exchange | nor negotiable 
353- 6: 
An action upon a bill of exchange 
lies for the drawer againſt the 


drawee after he has accepted it 


185. 
What ſhall be deemed a negotiable 
note within the fat. 3 & 4 Ann. 

cap. 9. 262. 


— 


Principal Matters. 


A note drawn by A. payable to . 
or order for value received, 
pays it away to C. afterwards B. 
takes it up and pays C. the value, 
afterwards B. pays it to C. a ſe- 
cond time, then B. fails, and C. 
brings an action againſt the draw- 
er, and the jury find for the de- 
fendant becauſe the note was once 
taken up and paid; but the court 
granted a new trial. Page 46. 
If the drawer of a note be ſucd by 
the indorſee, and the bail for the 
drawer pay the debt and coſts, 
this abſolutely diſcharges the in- 
dorſer, as much as if the drawer 
himſelf had paid off the note 46. 
The indorſee muſt endeavour to re- 
ceive the money of the drawer be- 
fore he can reſort to the indorſor 


o 


ES... 
If the indorſee receives part of the 


money upon a note, of the drawer, 
the indorſor is diſcharged 48 
in an action by the indorſee of a bill 
of exchange againſt the drawer; 
alchough the indorfor paid off part 
of the money to the indorſee, yet 
he may recover the whole ſum i in 
the bill againſt the drawer 262. 6. 


Bill in Chancery. 


Bill by a ſon who is remainder-man 
in tail againſt his father who is te- 
nant for life, to have the title 
deeds depoſited in court ſor ſafe 
cuſtody; and alſo againſt truſtees 
to oblige them to make ſuch ſet- 
tlement as is directed by the plain- 
tiff's grandfather's will; it ap- 
pearing in the cauſe that the plain- 
tif has covenanted to grant an- 
nuities out of ſuch lands as ſhall 
come. to him after his father's 
death, theſe annuitants muſt be 
made. parties 179 


Bill 


A Tax of the 


Bill to ſet aſide a contract with two'The court of Chan 


failors for the ſale of their prize- 


money upon the foot of impoſi-| 


tion and public inconvenience, 
and decreed accordingly Page 229 


Bonds. See Condition. 


By 7 laws. 


A cuſtom to exclude foreigners in a 


corporation, and a by-law made 


to ſupport it are good 


233 


Carrier. 


A N hoyman who undertakes to 
| carry goods muſt deliver 
the 


m ſafe at all events, except 
damaged by the act of God, or 
by the King's enemies 281 


Certiorari. 


Rule for a certiorari to remove an 


order of baſtardy diſcharged be- 
cauſe it was not applied for in 


bx months 35 


Certificate. 


A judge of Ni/ prins cannot certify 
for coſts out of court 21. 6. 


Chancery. 
If the plaintiff in Chancery replies 


to a plea in bar he admits it to be 
good in point of law 82 


See Cuſtom, Nuſance. 


Principal Matters. 


will direct a 
conveyance agreeable to the teſta- 
tor's intention, and depart from 
the words of a will in caſe of a 


truſt executory. Page 238 
See Tithes. 
Commitment. 


It is not neceſſaryto ſet forth (in the 
warrant) the evidence or inform- 
ation upon which the warrant of 
commitment was made, but the 
ſpecies of the crime muſt appear 
upon the warrant 158.6. 


Comman. 


Many good caſes cited touching the 
| owner of the ſoil, and perſons 
having right of common N 

1.6. 
There is no ſuch thing as ZE. e 
without int as belonging to land, 
it can only be for cattle levant and 
couchant thereon 274. 6. 


Common Recovery, See 
Recovery. 


Condition. 


Condition of a bond not to marry 


any other but the plaintiff, and 
to pay 12001. in caſe ſhe did ſo, 
or refuſed to marry the plaintiff 
within a month after her father's 
death; ſhe married another man, 
her father being alive, the bond 
ſeems to be forfcited and the mo- 
ney payable 3 =, 
Condition to pay by inſtalments, the 

bond is in force upon the firſt de- 
fault 5 | 80 


1 


What are words of condition . 5 
| 8 - 


An obligor binds himſelf to leave 


eſtate in land, and to the other 
three Fol. a piece, this is not a 
performance of the condition 


Conditions of bonds are to be con- 
ſtrued liberally in favour of obli- 
gors | 
Candition precedent and ſubſequent 
A bond to a lady with a condition 
to pay her an annuity in conſide- 
ration of paſt cohabitation, is 
good in Jaw, conſcience and ho- 


| Conſent. 2 


Proceedings by conſent after the 
plaintiff's death, and the judg- 


ment to be entred as in his life 


time 124 


A TasLe of the Principal Matters. 


| 


his children 200l. he leaves four|' 
children and gives the eldeſt anf 


Page 2800 


611 


339. * 


Contempt. 


An attachment of contempt may 
iſſue againſt a biſhop, or other 
peer: but for not returning a. 
Feri facias de bonis Ecelefiafticis, it 
is proper to move againſt the 
chancellor, commiſſary, or oſſi- 
cial | Page 332 


136 One committed for a contempt of 


the houſe of commons cannot be 

bailed by the king's bench 299 
Continuance. 

{In error the court will A fer 


tiorari and ſend for the continu- 
ances 03 
Continuances omitted in the Fe 
book delivered, may be entred at 
any time 203. 3. 


Conllderation. 
What act of a parent ſhall be a good 
conſideration to ſupport a limita- 


tion in a marrlage ſettlement by 
way of remainder to the younger 
brothers of the intended huſhand 
| who is the eldeſt ſon of that pa- 
rent 356. 5. 


Conſpiracyp. 


| 


There is a difference 8 an | 


action of conſpiracy againſt two 
perſons, and an action upon 


the caſe founded upon a wrong! 
done by two perſons : in the firit| 


if one be found not guilty the 
zudgment muſt be arreſted ; but 


4” 


| 


Conuſance of Pleas. 
laim of connfance wlll ho che 


bg; of Oxford, the party 


(though a member) not being re- 
ſident at Oxford . 
Refuſed to the univerſity. of Oxfarg, 
becauſe neither claimed in due 
406. 3. 


form, or in due time 


Cony⸗Burrows. 

Commoners cannot lawfully dig up 

cony-burrows in the common. 
| 34-0. -: 

Copphold. 

A cuſtom to bar intails of capyhold - 


not ſo, if one be found not guilty 
in the latter 


— 


by recovery or ſurrender is good 


* 


1 
I! 
| 7 
3 


A TABLE of the Principal Matters. 
In the caſe of a deviſe toa daughter, 


of a copyhold, a court of equity 
will ſupply the want of a ſurren- 
der to the uſe of the will, but 
not in the caſe of a like deviſe to 
a grand-child Page 161 
A cuſtom for a feme covert to ſur- 
render her copy.hold without the 
aflent of the baron is void 1. b. 


Copyhold lands ſurrendered to the 


uſe of a will to fix perſons in 
truſt ; one of them offers himſelt 


to be admitted, the lord refuſes 


to admit him, unleſs he will pay 


the whole fine for himſelf and the 
other five deviſees in truſt; the 


Jord cannot ſeize quouſque, fc. 
162. 6. 

A lord of a manor grants copyhold 
lands t6 his wife immediately, the 
grant 1s void 25 4. 6. 


Copyhbold land muſt be pleaded to 


have been demiſed by the lord 


time out of mind by copy of court 
- .. Toll, or it ſhall not be adjudged 


7 to be copy-hold 125.6. 
Sce. Forfeiture | 13. “. 
Corporations. 


A bond to doctor Craven (maſter) 
fellows and ſcholars of Saſſex Sid- 
ney College, ſolvendum to the maſter, 
fellows and ſcholars, Sc. is a 
bond in their corporate Capacity 

1844 

Where dhe. is a cuſſom in a corpo- 
ration to exclude foreigners from 
exerciſing a trade, and a bye-law| 
(to ſupport that cuſtom) gives a 
penalty to any perſons except the 
corporation it is bad 266. b. 


See Bye-taws, "See Death of Par- 


ties 184 


$ 


| 


| 


Coſts, 


There ſhall be no more coſts . 
damages where the judge certifies 
upon the fat 43 Eliz. c. 6. Page 


9 

Infant leſſor in gyectment muſt get 
ſome perſon to be ſecurity for 
coſts 130 
The defendant removes an informa- 
mation from the ſeſſions, and has 
a verdict, he ſhall have his coſts 
on the 18 Eliz.c. 5 1389 
Where a defendant who removes an 
indictment into B. R. by certiorari 
and 1s convicted, yet he ſhall not 
pay coſts on the flat. 5 6 V. 
M. c. Ii to the proſecutors 139 
Coſts for the defendant for want of 

a replication on an information 

for killing game 177 
Coſts ſhall follow the verdict upon a 

trial by conſent, or upon a feign- 

ed iſſue 261 
An Agent's bill of coſts is never re- 


A foreigner is not obliged to give 
ſecurity for coſts _ 266 
Coſts were given by ſtatutes 316 
Colts for the future are to be allow- 
ed when a cauſe goes off and re- 
mains untried for want of jurors, 
although the practice was former- 
ly otherwiſe in the common pleas 
66. b. 

Upon a feigned iſſue the coſts muſt 
follow the verdict, and the court 
has no diſcretionary power to 
give or not to give coſts 324 

If any one iſſue be found for the 
plaintiff he muſt have his coſts 
*271 

The leſſor of the ee in eject- 
- ment dies before the aſſizes, and 
the plaintiff becomes nonſuited by 
the defendant $ not confeſſing 
RE leaſe, 


ferred to be taxed 266 


Court of the county of M iddleſex., 


A TABLE of the 


_ leaſe, entry and oufter, the exe- 
cutor of the plaintiff's leſſor ſhall 
not have any coſts Page 7.6. 


. A Judge of Nie prius cannot certify 


or coſts out of the court of N 


Prius | 21. 3. 4 


A ſerzure for an Heriot cuflom is not 
within the flat. 11 Geo. 2. c. 19. 
in reſpect to double coſts 28. b. 


Not guilty, and not guilty within 6 


years pleaded, iſſue to the coun- 


try joined upon the firſt, and a 


demurrer to the laſt plea; verdict 
for the plaintiff and gol. damages; 
and judgment for the defendant 
on the demurrer; the plainti 
muſt have no damages, nor muſt 
_ coſts be paid on either ſide 85. 5. 
The plaintiff ſhall have coſts in an 
action againſt the hundred upon 
the riot act, 1 Ges. 1. cap. 5. for 
demoliſhing houſes, c. 91.6. 


| Coſts not allowed to the plaintiff de 


increments where defendant pleads 
a tender of -108. 6d. which is 
found againſt him, if the judge 
certifies upon the /tat. 43 Elia. 
that the damages are under 40s. 
i 418. 
Se Game. 70. b. 


* 


Covenant. . 1 


Covenant for non- payment of rent 


was referred to the maſter as to 
the rent, and on payment thereof 
proceſs to ſtay as to hat, but 
there being another breach for 
not repairing, the plaintiff might 


proceed for that 33 


See Pleas, &c. 376. b. 130. 5. 143. 6. 


68. 5. 


Principal Matters. 


An action lies for fuing one in an 
inferior court that hatł not jur iſ- 

diction of the fait Page 302 6. 
See Juriſditfion, 16. 5. 68. 3. 193 


Cuſtom. 
A cuſtom which is uncertain, unrea- 
ſonable, and ſavours of arbi 

| Power and tends to make a lord 
of a manor judge in his own cauſe, 
is void 5 163 
A cuſtom to exclude foreigners in a 
corporation is good 233 


Cuſtom of the manor of 8 Giltss 


in the Fields Bloomſbury, as to the 


aſſize of bread 248 

A cuſtom for one commoner to en- 
cloſe againſt another is good. 

A cuſtom in a pariſh for eve 
riſhioner to bury his dead rela- 
tions as near as poſſible to his an- 
ceſtors is bad. 28.6. 

The cuſtom of a foreſt muſt be 
pleaded ſpecially, or the court 

cannot take notice of it 104. 6. 

See London; Copyhold. 27. & 1. 6. 


5 Damages. 


ay be de melioribus damnis 30 
The court in their diſcretion may 


In debt for a penalty in articles of 
agreement, the jury ought to aſ- 
ſeſs damages upon the breach 
aſſigned according to the ſtat. of 

8 & 9 V. 3. c. 10. and ſhall not 


377. 6. 


factas de novo (ſhall iſſue 
| 367. &. 


See Abatement. 


— 


Daps 


HERE, in treſpaſs there are 
ſeveral damages judgment 
m 


increaſe the damages in maybem 3 


find the debt, if they do, a vrnire 


| 
| 
| 
| 
k 
| 
| 
| 
| 
| 


„ „ 
55 


ig of attorney to oonfeſs aj 


A Tal of the Principal Matters. 


c | 5 
Days, Dates and Times. 
m aſſault and battery, proof that the 


aſſault was on a day after the com- 


mencement of the ſuit may be 


\ 


and ſurrendered in 4diſch of 
his bail, may be Sooners aha 


to the Fleet by an Babeas corpus 


from the exchequer Page 248 


Debtor Jnſolvent. 


helped | Page 171] 
Habendum from the day of the 770 Caſe of inſolvent debtor 8; 


From the date and from the day of the 
date, the difterence 165.6. 
See Yffidavit 227. l. Bequeſt. 


* 


Death of Parties. | 


A corporation never dies. 184. 
The plaintiff dies after a verdict and 
before the day in bark, though the 
entry of the judgment be right, 

yet a ſcire factas muſt be ſued out 


g . . | 
ore an execution iſſue 302 


judgment to two, one dies before 


the judgment entred, leave given 
to the furvivor to enter it up 312 
Defendant dies before the time given 
to plead expired, judgment ſign- 
ed afterwards is irregular 315 
See Becoverp. Coſts. 7. B. 


ö 
| 


Debt. 


Debt upon a judgment of nonſuit 
in an inferior court 316 
See Baron and feme. 3. 5. 127. 5. 
Bleas, &c. 11. J. 5.8. 10.6. 221. 
5. 267. B. 332.6. 341. J. 113.6. 


150. 6. 5. 123. 281. | 


Debtor to the King. 


© The king's debtor oommĩtted b the 
court of Exchequer to the Fleet, 
brought into F. R. by habeascorpus 


After a fugitive inſolvent debtor re- 


turns from abroad, he muſt ren. 
der himſelf to priſon in a reaſon- 
able time, or he ſhall not have the 
benefit of the act for the relief of 
inſolvent debtors 582. 4 


Debts and Legacies. 


What words in a will diſcharge the 


perſonal eſtate, and charge two 
words, the real with payment of 
debts 1 | 24 


Declarations. 


The plaintiff muft intitle his de- 


claration agreeableto truth 78, 304 
See Judgment. 104 


reed in u writ of Aer us d- 


cate a fine and recovery of lands 
in ancient dcmeſne 17. 6. 
Deed. 


Surrender of a term may be without 
deed* | 26.6. 


That a deed was executed upon a 
corrupt agreement dehors the deed = 
may be averred in pleading 341.6. 


Demurrer. 


A Tax of the Principal Matters. 


Demurrer. 


— kf. 


Junior ſhall have the lande. M. 


| ſurvived: the teſtator and left ĩſſueʒ 


good, all the reſt be bad, 
the plaintiff ſhall. have judgment 
upon a general demurrer to the 
whole Page 25 2 
Zut if in an action on ſeveral pro- 
miſes, one count be bad, and the 


jury upon a writ of inquiry aſſeſs 


general damages, guere if the 
judgment ſhall not be arreited 190 


Departure. 
If new matter, which explains Or 


fortifies the bar be rejoined by the 
defendant, it is not a departure 


3 5 b 5 8.6. 
What is a departure 98.5. 
Sce'Pleas, &c. | 123 


Devaſtavit. 


If an executor or adminiſtrator con- 


feſſes judgment, or ſuffers it to go 
by default, he thereby 
afſets, and is eſtopped to ſay the 
contrary in an action on ſuch 


judgment ſuggeſting a deugſtavit 


| 258 
Devile. 


Deviſe in terrorem 
Deviſe to a child in ventre ſa mere, 


where the child never was in ex-| 
5 iſtence, and what ſhall be A good 


executory deviſe. 105 
J. H. having two ſons M. and J. de- 
viſed to MA. in fee, und if MH. die 


enjoy the lands as 


admits 


130, 135 


before me then my ſon J. ſhall| 
+ ſhould have] | 


done; and alſo if M. ſhall die be-“ her will and plealure, the con- 


15 


without the word junior means 
the teſtator Page 148 
Teſtator deviſes to his wife for three 
years, remainder to his only ſon 
for 99 years, remainder to him 
for other 99 years, if he and ſuch 
wife as he ſliall-' marry. ſhall fo 
long live, remainder-to the heirs 
of his ſon's body and their heirs. 
of their bodies, remainder over in 


| fee; the deviſe to the heirs of the 


| ſon's body is a good executory de- 


1 viſe 225 
Teſtator deviſes that if he dies be- 


fore he returns from Ireland, his 
eſtate ſhall. be ſold, c. he does 
return, and dies, and this will is 
found in his keeping at his death; 
it was only a contingent deviſe, 
and ſhall not take effect 243 
A feme covert as exeoutrix to A. and 


| adminiſtratrix to B. is intitled to 


-ool. Bank Stock, her huſband de- 
viſes to her 7yool. India Stock, 


” _ 


tled to, and after the making his 


* —— — 


to him; it ſhall paſs by the words 


ſtock 247 


And afterwards ſays, „ All the 
| reſt of my goods and chattels real 
and perſonal moveable and im- 
moveable, as houſes, tenements,” 
Sc. (without the word eftate, or 
| other words of limitation). paſſes. 
2 fee 333 
4 deviſe to one for life, and after 
to her iſſue, and if ſhe has no 
iſſue, power to diſpoſe thereof at 


— 


tingeney of iſſue never happened, 
ſhe took a fee | 6. 6. 


which he is intereſted in or inti- 
will ſhe transfers the Bank Stoct 
India Steck, for he had no other 


« As to my temporal eſtate, I diſ- 
| poſe thereof as follows,” c. 
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A Tab of the 


An executory deviſe in fee is like a 


| contingent remainder, and trans- 


ferable to the heir of the execu- 
' tory deviſee who dies before the 
contingency (upon which it de- 
pends) doth happen 29. b. 
What words in a will create only an 
eſtate for life Page 80. 6. 
An executory deviſe was never made 
good but for the ſake of the inten- 
tion of the devifor 
A deviſe to “ G. G. for life, and af- 
ter his death to the iſſue of his 


pra: ho p the heirs of the body 
of fuehifſue,” is an eſtate tail 
in G. G. | | J22. 5. 


A. being ceftuy que truft of a term in| 


Blackacre, afterwards purchaſes 
the fee in his own name, and de- 
viſes Blackacre in fee to his heir 
whom he makes executrix and 
reſiduary legatee, is a feme covert, 
and who dies; the term ſhall go 
with the ſee to the heir at law, 
and not to her huſband, who is 
her perſonal repreſentative 329. 6. 


Diſſeiſor. 


He who enters under a void leaſe is 
not a diſſeiſor, but tenant at will 


_ Diſtreſs. 


Leſſee for years aſſigns his term, he 


, cannot diſtrain for reut 375.6. 
Dower. | 
Sce Pleas, &c. i ee 


Eccleſtaſtical Perſons. 
HEN rectors and vicars firſt 


88. 5.“ 


176] 


Pig 


% 


Principal Matters. 


The biſhop is' not obliged to grant 2 


Nor can the lecturer go into the pul- 
pit without the leave of the parſon 
or vicar of the church 1 

The right of biſhops to grant li- 


cences to marry Page 14 


Ejetment. 

If by any intendment a judgment in 
ejectment after a verdict can be 
made good, the court will do it 1 

Where the landlord is made defend- 
ant the plaintiff muſt prove the 

_ landlord's tenants in poſſeſſion of 
the premiſſes in queſtion 220 

Ejectment lies for a prebendal ſtall 


after collation to it 14 
See Entry; Jointenants, &c. 232.5. 


heir, 14. 6. 


Eleckions. 
Muſt be made by the electors ſimul 
et ſemel 5 53 2 


Enemies of the king. 


The ſubject in time of war is intitled 
to the property of what he takes 
from the enemy by the common 
law | 212 


Entry. 
In 


eee the leſſor made an 
actual entry in September 1744, 
the demiſe is laid in October 1744, 
and the defendant levied a fine 
1745, the leſſor has no occaſion 


were appointed 14 


to make another entry 190 
0 | An 


licence to a lecturer to preach 11 - 


A Tabrr of the Principal Matters. 


An actual entry is not neceſſary to, 


be made to avoid a fine levied with-| -- 


out proclamations 45.6. 


Sauity. 855 


Unreaſonable bargains 9 
about by neceſſity on one hand, 
and avarice on the other, ought 
not, in conſcience and equity to 


Eſcape. *  - 


warden of the Fleet for an eſcape 


upon meſne proceſs ;, the priſoner 
returns to the Fleer the fame day, 


and the plaintiff after proceeds to 
final judgment againſt him, yet 
the action hes againſt the war- 


den Page 294. 3. 


ſtand, though there be neither Whenever a gaoler permits a volun- 


fraud nor impoſition, nor young 
heir in the cale Page 293 


Grror. 


The plaintiff has no right to the re- 
turn of a ca. /a. On a writ of 


error 16 
The defendant in error cannot 5 
ſeribe the record Sn 5 


The vouchee in a recovery dies ba 


fore the ſummons ad warrantizan-| .f. . $631: 
| The eſſoyn day is the firſt day of the 
term | 3 


dum, it is error 35, 42 
Error contrary to the record may 


tary eſcape, he thereby commits 
a fort, and the plaintiff ſhall reco- 
ver damages, where the priſoner 
is in cult 

294. 6. 


In an dans upon meſne proceſt out 


of the borough court brought here 
againſt the bailiff thereof, the de- 
fendant here ſhall not take advan- 
tage of any error in the proceſs be- 


low 1 
Eſſopn. 


not be aſſigned 85 An eſſoyn is void where it appears 


Several judgments againſt three ex- 
, ecutors, two of whom only join 
in bringing error, is bad 88 


in the entry thereof that the at- 
torney for the defendant caſt the 
efloyn | 


An original writ of the ſame term, An attorney may eſſoyn, but if he 


wherein final judgment is given, 
will not warrant that judgment, 
if it appear upon the ſame record 


that there have been proceedings 


of a preceding term 181 
After a verdiCt every thing ſhall be 
ſuppoſed to be right, unleſs the, 


contrary appears on the face of 


the record | 255 


See Amendment. 303. 5. Bail. 19. 
 _ Feofail. Scire facias. 98 Plaint. 
Treſpaſs. 99 Warrant of At⸗ 


tornep. Eſtoppel. 


be ſeen in court it ſhall be ſet 
aſide | ge 8. 


Eltoppel.. 


The plaintifP in error is not eſtopped 
to aſlign the deathof the vouchee 


for error 


See Devaltavit. 


the 


Action upon the caſe againſt 


9 upon meſne proceſs 


164. 5. 


before the return of the ſummons, 
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No acceſs to the 


A TaBLE of the 


Ettate real- and perſonal. | 


Where the perſonal eſtate ſhall be 
firſt applied to the payment of 
debts though the real eſtate be 


charged therewith 82] 

Of marthalling aſſets 132 

See Debts and Legacies. | 
Evidence. 


Paro evidence, to prove that a bond 
was given in heu of dower, re- 

_ fufed. E Page 34 
A freeholder ſhall not have a rule to 
_ inſpect che court rolls of the ma- 
nor, ina caſe between hunſelf and 
the lord touching lands which he 
claims as freehold 104 
If the ſubſtance of an iſſue be prov- 
ed it is ſufficient 116 
A ſurvey of a religious houſe taken 
in 1563. allowed good evidence to 
prove the vicar's right to tithes. 


270 
Where a blank is left, in the biſhop's 
regiſter of an inſtitution to a 


church, for the patron's name, 


parol evidence of common report 


to prove who was patron is to be 


admitted | ꝙ— 1 
In an information by the attorney- 
general, againſt the vice-chancel- 


lor of Oxford for a miſdemeanor| 


in his office, the crown, ſhall not 
inſpect the ſtatutes and archives 

of the univerſi | 239 
dks of the poſt- 
office in collateral actions 240 
Nor to the cuſtom-houſe books 240 
A doctor who is not a member of 


' 


Principal Matters. 


Information againſt overſeers for 
making an illegal rate, the pariſh 
books ſhall not be inſpected 240 
Debt upon bond with condition for 
payment of money to Lydia Dovey, 
who is a third perſon, ſhe de- 
clares the defendant owes her 
nothing, and upon proof thereof, 
a verdict was for the defendant ; 
ſuch declaration was properly giv- 
en in evidence, for Lydia D 
is to be conſidered. as the real 
plaintiff _ E 57 
Every body has a right to inſpect 
the books of the quarter ſeſſions 
| | Page 297 
Parol proof admitted that the teſta- 
tor intended his wife executrix 
ſhould have the reſidue undiſ- 
poſed of 313 
In an action againſt a ſtranger for 
_ diſturbing the plaitiff in his pew, 
i: need not be proved that the 
plaintiff repaired it; aliter in a 
diſpute with the ordinary 326 
Two allowances in Eyre, and one 
judgment in treſpaſs 400 years 
ago, are not concluſive evidence 
againſt ſage for 92 years laſt paſt, 
to have wreck of the ſea 23.6. 


\ . 


a 


| 


| 


| 


opinion of the court the ſacts 
proved ought to be ſtated, and 
not the evidence of facts 163.6. 
In an action upon the caſe againſt 
two upon a joint undertaking to 
cure the plaintiffs leg; it was 
proved they both acted together, 
and held ſufficient evidence of 
their joint undertaking, without 
any expreſs proof of a joint under- 
taking N 361. 6. 
A copy of the biſhop's inſtitution 
book is not evidence of a preſen- 
tation by the patron to à living 


the college of phyſicians ſhall not 
inſpect their books 240 


\ 


| 366.6. 


| A ſentence 


oO 


In a cafe made at the trial for the 


A TABLE of che 


A ſentence in the ſpiritual court in! 


cauſa matrimonial is evidence in 
fome caſes, but cannot be plead- 
ed ſo as to oft the biſhop of his 
certificate touching the marriage 

. Page 124, 125.6. 

Debt upon an award, 1% debet plead- 
ed, partiality in the arbitrators 


not allowed to be given in evi-f 


dence 148. 6. 
See Baron and feme, 6. Mitnels. 
Exceptions. 


Bill of exceptiom to evidence 215 


Execution. 


A Feri facins being executed fraudu- 


lently, a fiert facins at the ſuit of 


Principal Matters. 


ö 


Felony. 


AN attorney fined 590l. and im- 

priſoned for compounding 

Elony 7 Page 16 
See Forfeiture. 


Citneſs. 


| 
Fine of Lands, 


A finewas vacated upon motion to the 
court, becauſe the cognizor died 
before the return of the writ of 
covenant | 115. B. 

The poſtſine is the king's ſilver, the 
prefine is not ſo 115.6. 

A fine is ſound by a verdict to be 

levied before the juſtices of the 

county palatine of Lancaſter, the 
court will preſume they were juſ- 


another perſon afterwards ſhall 


ſtand good, and be preferred A fine levied without any conf: 
properly left] tion, or uſcs declared, ſhall enure 

- 0 | 
[Whether a tenant in tail having 


and it was a matter 
to the jury 


Gxecutor. 


Whether plene adminiſitravit be a 


., good plea in covenant againſt exe- 
cutors for nonpayment of rent 
incurred in their own time 


| 4 
See Devaltavit. Reſfduum. 


Erecutorp Deviſe. 


See Devile. 225, 29. 6. 88.6. 


Ertinguiſhment. 


Teſtatrix forgives her ſon-in-law a 
debt upon bond, and by her will 
orders it to be delivered up to 
him; he dies in her life time, the 

debt is extinguiſhed in equity and 
his repreſentative ſhall have the 


tices who had power to take the 
line 275 
dera- 
to 'the old ufe 19. 5. 
committed murder, can, between 
the time of the ſtroke and his 
conviction, bar the tail by a fine 
| 3 "22079; 
See Entry. | | 


Foteſt. See Cuſtom. 104. 6. 


Forkeiture. 


Tenant at will has no eſtate to for- 


ſeit for treaſon | 176 
A copyl:older ſurrenders to the uſe. 
of his will, the deviſee is con- 
victed of felony, and hanged be- 
fore admittance, the lands are 
not forfeited to the lord, but de- 
ſcend to the heir of the ſurren- 
deror | 13.3. 


bond delivered up 178 


6 g Frauds 


* 


5 
» — — 


Frauds and Statute of, &c. 


Scaling a will only, is not a ſigning 


Articles and conveyauces ſet aſide on 


A promiſe, which is within the „at. 


A Tan of the 


A mother who agrees to give her 
daughter a portion upon her mar-; 
riage does not execute, nor 1s 
party to the articles, but ſets her 
name thereto as a witneſs, this 1s 

a note or memorandum in writing 
to bind her Page 118 

Teſtator being about to alter his will 
and bequeath his nephew 1000. 
his executor being preſent tells 


him he need not alter his will, 


for that he will pay his nephew 
100]. which after the teſtator's 


death he refuſes to do, this is a} p; 


fraud upon the teſtator 


gain 286 
Promiſe to pay damages by a third 
perſon in caſe the plaintiff will 


= 227 Wh 
Fraud, impoſition, and catching bar-| 


Principal Matter 8. 


Game and Gamekeepex. 


Gun is not neceſſarily an en- 
gine to kill game withal 


% 


Page 302 
Who is, or is not an inferior trade/- 
man within the meanirig of the. 
ſtat. 45 V. M. c. 29. ſec. 10. 
ſo as to make him liable to pay 
full coſts in a twelve-penny rol. 
paſs for hunting 20:6. 
A gamekeeper of a lord of a manor 
hath a right to carry a gun any | 
where out of the manor, and no 
body can lawfully take it from 
him 5 387. 5. 


Gaming. 


Cricket is a game within the ſtat. 


withdraw his record is not within! 


the ſtatute of frauds 30 5 
of it within the ſtatute of fraugs 
313 


the foot of fraud and impoſition 

5 320 

A ſurrender of a leaſe for years 
may be by note in writing with- 
out deed t . 


of frauds, c. G4. br 


Freehold. 


Cannot commence in fu 
A leaſe for lives to begin from ile day 
of the date thereof, and /ci/in de- 
wered afterwards is good, and 
ſhall not be ſaid to convey a free- 


hold to commence in futuro 165.6.| 


— 2190}: 


9 Anne, and a bond given as a 
collateral ſecurity by another per- 
ſon for money wan at play 1s void 
e 220 

A foot race is a game within the ſtat. 
9 Ann. but it muft appear that a 
perſon was playing at ſuch a game, 

or elſe a wager laid on his fide is 
not a betting within the ſtatute 
„ 36. b. 

An horſe race is a game within the 
ſtat. ꝙ Ann. c. 14. 2309. ö. 
Money loſt by the defendant on a bet 
at an horfe race, and paid at his 
requeſt by the plaintiff, an action 
well lies for it 309. 6. 
See Bail. | 


Guardian. See Notice. 


. 


> : f pabeas 


67. . 


A Taz of the Principal Matters. 


Iabeas Corpus. | 


N BFabeas corpus directed to the 


"king's meſſengers to bring in 
the body of Jehn Wilkes, Eſq; was 
returned by them, that at the time 


of the coming of the writ, or at 


any time ſince he was not in their 
cuſtody, quære whether this be a 
good return Page 154. ö. 


See Debtor to the Ving, 


Habendum. 


Habendum from the day of the date, 
of a freehold is void, becauſe in 


Nun | 176 
See Freehold. 


Peir. 


The heir can bring an ejectment of 
copyhold lands before e 
14.6. 

Whoever claims as heir by deſcent, 
muſt make himſelf heir to the per- 
ſon laſt actually feiſed and in poſ- 
 _ſefhhonof the inheritance 45 6. 
There cannot be a poſeſſto fratris of 
a a reverſion or remainder 47. 5. 
Whocver takes as heir male by pur- 
chaſe muſt be both heir and male 
20 


| 


See Purchaſe. 


pomine Replegiando. 


An homine repieg iando brought for 
the plaintiff's Sita who dies after 
appearance and before plea, quære 


| 


Tecofail. 52 

N action for a falſe return of a 
member of parliament on the 
ſtar. 7 & 8 W. 3. for double dama- 
ges is remedial, though founded 


on a law that is penal, ſo within 
the ſtatutes of jeofails Page 125 


7 mpart ance. 
Halen corpus cum cauſa ke the 


6th of November, declaration is 
delivered the 12th of November, 
the defendant ſhall not have an 
imparlance 154 
What words in a plea of miſnamer 
ſhall be conſidered as a ſpecial 


imparlance 201 


Importation. 


There is no law to juſtify the ſeizure 
of contraband goods on board a 
ſhip in the river Thames, unleſs 
the goods be landed or offered to 
ſale 2 57. b. | 


Impriſonment. 


One condemned by juſtices of peace 
in the penalty of 13]. for harbour- 
ing run goods is attached by their 
warrant till he pay the ſame, he 

tenders 131. but the officer detains 
him till he pays 58. 4d. more for 
the colts; this is falſe impriſon- 
ment 127 

An attorney fills up the ſheriff's war- 
rant upon a capias ad refpondendum 
after it is ſigned, ſealed and ſent 


whether the ſuit ſhall ſtay - 256 
Hue and Cry. See Pleas, &c. 109.6. 


i 


to him with a blank ſpace for the 
Gg 2 othcer's 


— D — 2 
3 


A perſon indifted for inſulting a 


— b * * 
. 


1 See Juriſdiftion. Debt. 
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ofhcer's name, this is not juſtifi- 
able in treſpaſs and impriſonment 
47 6. 


Indenture. sce Stam 
| Duty. | 
Inditſtment. 


juſtice of peace ſhall not be diſ- 
charged from the proſecution, al- 


though the juſtice be dead 222 
Indictment for a deceit of a private 
nature quaſhed 301 


Indictment againſt ſix perſons for en- 
tring a2 lead mine and carrying 


away lead, not quaſhed on motion 


5 
Indict ment for exerciſing the trade of 
a brewer, not having ſerved ſeven 


years, in what caſes it does or 


does not lic 460.6. 


Induſtion. Inſtitution. See| 


Quare Impedit. 


Inkant. 


Infant leffor in ejectment muſt give 


| ſecurity for coſts. 102 
When the defendant is an infant, the 


Inkormation. 


Inſormation againſt an attorney for 


examining perſons on oath upon 


an arbitration without putting the 
ſame in writing 7 
Information againſt a juſtice of peac 
for committing a man for not 
paying one ſhilling as a fee for diſ- 
charging his warrant 
Information refuſed againſt a pro- 
teſtant diſſenter for refuſing to 
ſerve the office of ſheriff of Lon- 
don 5 55 
Information for a libellous letter 22 
Information againſt an overſeer of 
the poor for procuring a ſoldier to 
marry a poor woman chargeable 
to the pariſh 41 
Information againſt one for prac- 
tiſing as an attorney while he was 
under-ſheriff 93 


Inquirp of Damages. 


A uri of inquiry of damages ſhalt. 


not be awarded to ſupply the omiſ- 
ſion of finding damages at the 
time of the trial of any iſſue, 
where an attaint lies 367.3. 
An inquiſition taken before two un- 


laintiff ought to apply to him or 
Jos attorney to name his guardian, 
and if he doth not do it, the court 
will compel him to name his 
guardian 50.6. 


Jnferior Courts. | 


j 


See Judgments. 


der-ſherifts-extraordinary ſet afide, 
for the high ſheriff cannot appoint 
more than one under-ſheriff-ex- 
traordinary 378. 8. 

After a defence made at the time of 
the executing a writ of inquiry, 
the defendant is not allowed to 
take advantage of a miſtake in the 
declaration upon motion 380. b. 

| 358. 6. 


Inſolvent 


A TABLE of the Principal Matters. 


Intolvent Debtor. 
see Debtor inſolvent. 


Inſtallments. 
Jnſurance, 

The party inſured muſt have pro- 
perty in the thing inſured at the 
time of inſurance and loſs Page 10 

Action lies upon a policy, though it 
ſays the matter ſhall be referred 

- 320 

A ſhip is inſured for a voyage or 

cruiſe of three months, and is 


taken by the enemy within that 


time, but before ſhe is carried u- 


fra pręſidia pgſtis is retaken by an| 


Engl Oman, and is now a living 


Two counts may be joined in the 
ſame declaration Ft cans there is 
the ſame judgment in both 321.5. 

The caſe of the dippers at Twnbridge 

414.6. 

Error, 


See Baron and feme. 224. 
| 88 


> af 


Joint and ſeveral, 
See Error. 88. Nolle proſequi. 3g 


Jointenants and Tenants 
in Common. W; 


If there be two joint- tenants, and 
each makes a ſeveral leaſe of the 
whole, their ſeveral moieties only 
ſhall paſs by each leaſe I 
Tenants in common cannot make a 


ſhip, this is a total loſs 191 


joint leaſe of the whole 232.6: 


Covenant upon a policy of inſurance] What words in a will make a tenan- 


from fire, with a proviſo that the 
inſurers ſhall not be liable in caſe 
the houſe be burnt by reaſon of 
any invaſion, foreign enemies, or 


any military or v/urped porver ; the 


houſe was burnt by a mob at 
Norwich, this is not within the 
proviſo. Judgment for the plain- 
tiff the inſured 363.5. 


Joinder in Action. 
Wherever the ſuit will ſurvive to 
the wife, ſhe muſt join in the ac- 
tion 224 
Debt upon an amerciament and upon 
a mutuatus may be joined in one 
declaration 248 
Caſe for a misfeaſance and negligence 


may be joined with a count in 
trover in the ſame declaration 


319. 8 


! 


cy in common, and yet there ſhall. 
be a ſurvivorſhip, if any of the de- 
viſees die under age 165 
« Equally to be divided” in a deed of 
uſes makes a tenancy in common 


| 5360 
Iſlue joined, 

An iſſue may be of two affirmatives 

| | 6 
Judgments. 


A ſmall miſtake i dat ade 


claration is not a reaſon to ſet 


aſide the judgment, and the roll 
may be right 104 
A regular Judgment in a crown 
cauſe cannot be ſet aſide on pay- 
ment of coſts _ 163 
Judgment as in caſe of a nonſuit 


againſt 


| | After a verdict for the plaintiff in 


A Tani of the Principal Matters. 


againſt an informer qui tam upon 


the game law Page 325 
Judgment upon a conviction to be 
impriſoned for a month, to aſk 
pardon and to advertiſe it, the 
latter part is void 332 
In miſericordia, and capiatur 127 
Judgment of nonſuit in replevin for 
want of a plea in bar to the avow- 
ry, the avowant may either exe- 
cute a writ oſ inquiry of damages, 

or put the replevin bond in ſuit 41.5. 
After interlocutory judgment, the 
plaintiff becomes bankrupt, and 
afterward proceeds to execute a; 
writ of inquiry in his own name, 
and good, without a ſcire facios 


King's Bench. 
HE King's Bench cannot bail 
a perſon committed for a con- 
tempt of the houſe of commons 
| | Page 299 
Before the flat. 4 & 5 WM c. 21. 
there could be no declaration in 
this court againſt a defendant in 
cuſtody of the ſheriff 120 


' Landlord and Tenant. 


A landlord who covenants to pay 
land-tax, ſhall only pay accord- 


by the aſſignees 358.6. 
See Death of Parties 302, 312, 315. 
' Bankrupts. | 41, 358. 6.' 


Jurildiction. 

The declaration in a baſe court muſt 
alledge that the goods were ſold 
and delivered within the juriſdic- 
tion thereof, as well as that the 


defendant promiſed within it 
| | 16. b. 


C. B. for leſs than 4os. the de- 
fendant may enter a ſuggeſtion on 
the roll that he reſided in Mid- 
dleſex, which, if true, the C. B. 
hath no juriſdiction, by the late 
- ſtat, touching the county court of 
Aiddleſex | 68.6. 


Where commiſhoners or inferior 


juriſdictions whoſe powers are 
limited, aſſume a juriſdiction they 
have not, the law gives an action 
againſt them 3825. 
Touching the juriſdiction of the 
King's Bench in the principality 
of Wales | 193 
See Court. Action upon the Caſe. 
Bankrupt 382 


ing to the rent he receives, and 
not according to the rent the pre- 
miſſes are taxed at — 40 
The landlord is intitled to one year's 
rent before the ſheriff can ſell the 
"tenant's goods upon an execution 
for coſts of a 3 on a non- 
ſuit = 72360. 0. 


Lapſe. See Quare impedit. 


Latitat. 


A latitat may be conſidered in the 
nature of an original writ 147 


Leaſes. 
A leaſe for above three years may he 


by a note in writing without deed 
27.6. 
Whether a leaſe for 21 years —— 
by a teſtamentary guardian of an 
infant be void, or only voidable, 
was at firſt doubted 129. 6. 
Afterwards determined that ſuch 
leaſe is void 135.5. 


Leaſe 


Mutual Debts 19 


A Tanrz of the Principal Matters. 


Leaſe to a Papiſt, whether void 176 
A leaſe for one year, and ſo for two 

or three years as the parties ſhall 
agree Page 262 
Two leaſes of the ſame term and of 


the ſame lands may be good by 


two jointenants, as they ariſe 
from the ſeveral intereſts of * 
perſons 


Bee Freehold. 


Deviſe 329. . 


Leſturer. | 


A lecturer cannot oblige the biſhop 
to licenſe him to preach as lec- 
- turer 11 


Its original 251 


Legacy. 
EGACY to a daughter, pro- 


vided ſhe marry with the con- 

ſent of truſtees, ſhe marries with- 
out their conſent | 130 
Legacy to a grand-daughter to be 
paid on her marriage, and if ſhe 
marry without conſent, I revoke 
what as before directed to be paid 
her, is only in terrorem 135 
What will or will not amount to a 


deviſe over of a legacy given upon 


a condition 137 
Legacy given to a grand daughter in 
caſe ſhe ſhall marry with conſent, 


| ſhe dies unmarried the legacy 


never veſted 159 


; 


| Libel, 


breach of the uo and a mem- 


| 


bs Writing a ſeditious libel is not al 


ber of parliament writing ſuch a 
libel, is intitled to his privilege 
from being arreſted for the ſame 

Page 159. 6. 


Writing a letter that the plaintiff 


hes. 40.5. 


Zee Information. 


| 


Limitation of Eſtates, and 
Suits. 


What are words of limitation 105g 
If the plaintift be in England at the 
time the cauſe of action accrues, 
the time of limitation ins to 
run, ſo that if he, or (if he dies 
abroad) his repreſentative does not 
ſue within ſix years, he is barred 
by the far. 


134 
What act of a parent ſhall be a good 


conſideration to ſupport a limita- 
tion in a marriage ſettlement by 
way of remainder to the younger 


brothers of the intended huſband, 
who is the eldeſt ſon of that pa- 
rent 


London. 


euſtom of London, unleſs. it be 
found 9 


Mandamus. N 


ANDAMUS was refuſed to 
the biſhop of London to grant 
a licence. to a lecturer to preach 
as ſuch 11 


| 


' Mandamus 


ſtunk of brimſtone, and had the 
| Itoh is a libel, for which an action 


356.0. 
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A TaBLE of the Principal Matters. 


Mandamus to juſtices of peace to de- 
termine a complaint before them, 
they return it is determined, which 
was allowed Page 21 

Mandamus to the mayor of Wigan 
to deliver tlic key of the town hall 
to the lord of the manor to hoid 
his leet here was refuſed, though 
the leet had been uſually holden 
there „ 

Mandamus to the juſtices of A. 
dleſex to ſwear an overſeer 
to his accounts according to 
the fat. 17 Geo. 2. c. 38. is of 
courſe | . 125 

Mandamus to juſtices of peace to 

make a warrant of diſtreſs for the 
poor rate | 133 
 Mandamus to appoint overſeers 
where there was never any before 


p  MWarriaqe. - 
See Pleas, &c. 118. 5. Trial. 127.5. 


þ 


Marriage Settlement. 
Of the huſband's and wife's lands, 


to him for life, to her for life, 
then to the children as ſhe ſhall 
appoint, and for want of iſſue, as 
ſhe ſhall appoint, and for want of 
appointment, his lands to his heirs, 
and her'sto her's; huſband dies and 
leaves her and one ſon; the wife 
appoints the whole to him by will, 
but if the ſon dies without ue, 
ſhe appoints the whole to ſtran- 
gers, ſhe dies, and then the ſon 


Mandamus lies not to a viſitor who 


has deprived a prebendary for in- 
| 2patter and Servant. 


continency 206 
Mandamus to the ſteward of the 
manor of AMidburſt, and to the 

homage to hold a court and pre- 
ſent certain conveyances to pur- 

chaſers of burgage tenements, 
whereby they are intitled to be 


ſworn burgeſſes of the corpora-| 
tion, and to vote for members of | 


| parliament 283 


Mandamus to the old overſeer to de- 


liver the pariſh books to the new 
one +4 | 305 
Caſes cited wherein mandamus lies 


e. 


3 ö 
See UHiſitor. 
Market. 

Whoever will have a ſtall in a mar- 


ket muſt have a licence for it from 


138 


dies without iſſue, 2, who ſhall 


have the ſeveral lands 270 


' 


Trover lies againſt a ſervant who dif- 
poſes of goods the property of 
another to his maſter's uſe, whe- 
he has any authority or not for 
ſo doing from his maſter 328 


Maäphem. 
The court has a diſcretionary power 


to encreaſe the damages in may- 
hem | . 


Miskeaſance. 


"D HE difference between a mis- 
feaſance and nonfeaſance 115 


the owner of the ſoil 107 


A TabLE of the 


 MWiſnomer. 


See Imparlance. 


Abate- 
A 


Money into Court. 
8 | | 
In trover the defendant cannot bring 


| 


Principal Matters. 


+ Mutual Debts. 


A ſet off reducing the plaintiff's de- 

mand under 4os. doth not affect 
the juriſdiction of B. R. Page 19 

The ſtatutes for ſetting off one debt 
againſt another do not extend to 
aſſignees of bankrupts 155 


the goods and coſts into court 23 
Money not allowed to be paid into 
court after plea pleaded Page 157 
In an action for the meſne profits after 
a recovery in ejectment, the de- 


fendant ſhall not have leave to pay 


money into court 115. 


ö 


See Nonſuit. Certificate, 


Molle pzoſequi. 


N an aſſumpſit againſt two who 


| 
I ſever in pleading, a nolle proſequs 
may be entred as to one, and it 


Portgage. 


- Mortgagee for lives cannot compel 
the mortgageor to fill them up as 
they drop, but may do it himſelf, 
add the expence thereof to the 
principal money 34 

A mortgage of goods and choſes in 


action is fraudulent as againſt 


creditors, if the goods, Cc. be 


not delivered to the mortgagee 


260 


See Bankrupt. 276, 277 


Motion in Court. 
Counſel cannot move for his argu- 


ment in a matter of courſe in the 
paper, B. R. 0 


5 See Motice. 


* 


ſhall not deſtroy the action againſt 
the other 389 
A nolle preſequi may be entred as to a 
defendant who ought not to have 
been joined 306 


| Nonſuit 02 Monpꝛos. 


A nonſuit at Niſ privs cannot be 
recorded in bank 301 
A nonpros may be entred as to all the 
demiſes but one in ejectment, mar- 

8 : c 


5 


Notice. 


If an infant ſues, the plaintiff's attor- 
ney muſt give notice of his guar- 
dian's place of abode 246 


Notice of a motion muſt be given to 
| quaſh a writ 309 
Thad 

Nuſance. 


r Ac nr li dl re ECD . _ _= 
— - — — -_- - 2 — 5 
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- A TazLE of the 


Bulunte. 
ſance Page 58. b. 
Oath. 


3 3 FTER one accuſed of male 


practice has fully anſwered the 


charge againſt him by affidavit, he 


cannot be examined ore tenus upon 
. cath in open court 30 


Obligation. 


See Condition. Pleas, &c. 


Orders ok Seſlions. 
An order of ſeſſions for appointing 


one overſeer of the poor confirm- 
ed 128 


Order of ſeſſions muſt adjudge and 


not ſtate the evidence only 74 
Dverlſeers. 
See Orders. 


* 


Outlawry. 


Bail muſt be put in, before it can be 


reverſed 3 
| | | 
| Dp er. 5 


Oyer of a leaſe is not to be diſpenſed 
with, although the original leaſe 


be loſt 5 = 


Principal Matters. 


[Where a defendant has oyer given to 


him of a record which is ſet out in 


| X ; | the plaintiff's declaration, he need 
Who may, or may not abate a nu- 


not ſet it forth in his plea, Page 97 
If a defendant will take advantage 
of a variance between the writ and 
count, he muſt crave oyer of the 
writ and ſpread it on the record 


395.6. 


| Papiſts. 


3 to a papiſt whether void 
| 396 


Pardon. 
One aſſiſting in running goods,is not 
pardoned by the far. 18 Geo. 2 

97 
The benefit of the act of grace was 
allowed to a defendant in an infor- 
mation for a mayhem, after he had 
omitted to pray it at his trial 214 


Pariſhes. 


Pariſh and dioceſe, antiently ſignified 
the ſame diſtrict; and of the firſt 
diviſion of pariſhes 182.6, 


Parliament, 


The law and privilege of parliament 

| 1s part of the law of the land; and 
a member cannot be arreſted, cx- 
cept in caſes of treaſon, felony, and 


5 breach the peace 1 59-6. 


Pawn. 


A TAL of 1 the 


3 


What a pawn is, and how it differs 
from a mortgage Page 261 


Whether London is a market overt| 


for pawning as well as ſelling 
5 


Penalty. 


A b created by a bye- law of a 
corporation cannot be given to a 
W 8 1 


ED. 


Picage vnd Stallage. 
See Toll. 


Plaint. 


A plaint levied in an inferior court 
before the cauſe of action accrued 
is helped after a verdict 180 


Play. 
see Gaming. 
Pleas and Pleadings. 


Aſſault and impriſonment, the 
fendant juſtifies under cap:as 


| 


4 


5 2 


Principal Matters. 


reſpendendum, the ohinti® replies 
that the defendant releaſed him 
from the arreſt, and afterwards 
arreſted. him, and prays judg- 
ment, becauſethe defendant hath 
acknowledged the treſpaſs; this 
is naught, for the plaintiff ought 
to have made, a new aſſignment. 
age 3b. 
Iapriſonment, the defendant juiti- 
fies under a captas in debt in a baſe 
court, withont ſhewing that 2 
ſummons iſſued, and well enough. 

| 89 85 Fa 
Ha on a bond to ſave ow pant 
harmleſs from a 3 plea non 
 damnificatus, replication that plain 
paid 5. rejo inder that the defend- 
ant maintained the child; verdict 
for the plaintiff, objected i in arreſt 
that it did not appear the baſtard 
was born in the pariſh, but over- 
ruled 5.b. 


4. 


| 


Nil debet do a bond is bad upon a 


eneral demurrer 10. 3. 


Debt on a bond to ſave the plaintiff 


harmleſs from expences by reaſon 
of naming a clerk to a „ or 
from ſuits by reaſon thereof z plea 
non damnificatus; replication aſſigns 
for breach that the plaintiff was 
obliged to pay ſuch a ſum by rea- 
ſon of ſuch nomination, but doth 
not ſay how he was obliged, and 
held well enough upon a demur- 
rer 11. E. 
An attorney pleads nan aſſumpfit as to 
all except tl. 3s. 8d. and as to 
that ſum, that he is liable to be 
ſued tor it in the county court of 
Middleſex; plaintiff replies that 
the defendant is privileged from 
being ſued there, upon demur- 
rer judgment for the plaintiff. 
| | 42. 3. 


| 


{ 3 


A term 


A Tazr.z. of the Principal Matters. 


A term for 500 years muſt be plead · 
cd to be by deed Page 40. 6. 
Treſpaſs by the lord againſt com- 
moners for digging up coney- 
burrows, plea a ſpecial juitifica- 
tion to abate nuſunce, demurrer, 


judgment for the plaintiff 
51. 5. 

peat pleading in a /ci fa. againſt 
G1. 6. 


It CE a rule in pleading that where 
the plaintiff replies new matter, 
he muſt conclude with an aver-| 

ment that the defendant may have 
an opportunity of anſwering the 
new matter 66. 5. 

The defendant, as to all but 10 gui- 
neas, pleads non aſſumpſit, and as 
to that ſum, he ſays he is ready, 
and has always been ready to pay 
the ſame, and brings it into court, 
this is a bad plea and not iſſuable. 
74 

Whoever claims an eaſement maſt 
plwead it ſpecially 173.6. 
In debt on a bond with conditian 
ſor the payment of money on or 
before ſuch a day; plea of payment 
befere the day, to wit on fuch a day, 

is good 173. 6. 
Where matter pleaded under a vide- 
licet is or is not material 335. 6. 


The plea of nul tiel record mult be 


* 


ſigned by a ſerjcant 74. 6. 
Declaration and pleadings in quare 
impedit 174, &c. 6. | 


Q cum, Dc. in treſpaſs is well 
enough * a ſpecial demurrer 
203.6. 

Leave given to withdraw the gene- 
ral iſſue in treſpaſs and impriſon- 
ment, and to plead a ſpecial juſ- 
tifcation upon terms, and waiving 
privilege of parliament 204. 6. 
In aſſumfſit, defendant pleads his pri- 
lege of a Goth clerk in chancery, 


4 


| 


plaintiff rep/ies that the defendant 
was diſcharged out of priſon upon 
the inſolvent debtors act, and aſ- 
ſigned his office to the clerk of the 
peace for the benefit of his credi- 
tors, upon demurrer, judgment 
for the plaintiff; firſt the defend- 
ant 13 conchuded to ſay. he has not 
aſſigned his office, becauſe it ap- 
pears by the replication that he 
has; 2dly, defendant ought to 
have alleged that he is actually 
attendant on his office Hage 
228. b. 

Declaration in quare impedit, the 
plaintiff makes title as truſtee of a 
term of 500 years under a ſettle- 
ment in 1506; the defendant the 
patron of the incumbent, plead: 
that before the ſettlement one P. 
C. ſenior was ſeiſed, and 10 .. z. 
ſuffered a recovery to the uſe of 
truſtees far looo years which is 
ſtill ſubſiſting, and ſays that no- 
thing paſſed to the plaintiff by the 
ſettlement in 1706, the defend- 
ant the incumbent makes title 
under the other defendant his 
patron as heir in tail of P. C. junior, 


and traverſes that P. C. Junior was 


ſeifed in fee as is alledged in the 
declaration, and iſſue is joined on 
that traverſe; ; the plaintiff replics 
to the patron's plea, and alledges 
that P. C. junior being ſeiſed in 
tail 5 Anne levied a fine with pro- 
clamations, whereby he became 
ſeiſed in fee before the ſettlement 
in 1706, and that the term of 
1000 years is thereby barred for 
want of entry and claim, &c. the 
_ defendant the patron demurs, 
judgment for the defendant, be- 
cauſe the parties to the fine at 
the time of levying thereof vil Ha- 
buerunt in advocatione, the faid 
| | term 


A TaBLz of the 


term of 1000; years being a ſub- 
ſiſting term, and was never de- 
veſted or turned to a _ 
| Page 234, 235, 236, Ec. 6 
Scire facias to ſhew cauſe why the 
plaintiff ſhould not have execution 
on a judgment; the defendant 
pleads that the plaintiff « ought 


mot fo have his action, inſtead of 


ought not to have execution”, and 
| held well enough on demurrer 


2 


The court refuſed to permit a defend- 
ant to add the plea of the ſtatute 
of limitations, upon an affidavit 
that the defendant's attorney was 


not inſtructed what to plead at 


the time when he pleaded the ge- 
neral iſſue, in an action for de- 
flowering the plaintiff's daughter 
per qued ſervitium amiſit; this plea 


is not to be favoured, becauſe it 


does not go to the merits, but 
excludes them 4234S 
The title of a declaration made 
agreeable to the truth of the fact, 
to let in the defendant to plead a 
dilatory plea, viz. that Mr. V lkes 
was outlawed WE 
Debt upon an arbitration bond, de- 
fendant pleads no award, plaintiff 
replies and ſhews an award to pay; 
161. 10s, and cafe, c. and aſ- 
ſigns a breach for nonpaymeut of the 
| 161. 108. only, and good 267.6. 
Replevin for taking the plaintiff's 
cattle ; avotory that the defend- 
ant took them damage fe 
plea in bar that the place in 
Oc. is part of Eaſt field, that the 


8 plaintiff is ſeiſed of 10 acres of. 


land in B. and claims right of 
common in Zofifield for a certain 
time, and put in her cattle; zh: 
defendant replies that there are in 


fog, 


Or IT” 


Principal Matters. 


and that the owners thereof in- 
tercommon while they lay unin- 
cloſed for a certain time, that 
there is a cuſtom to incloſe, and 
that ſuch incloſure is freed from 
common of any other perſon, and 
that the perſon ſo incloſing, there- 
by frees and diſcharges all the un- 
incloſed, from all common in re- 
ſpect to ſuch land incloſed, that 
he incloſed the place in which, 
Sc. whereby all the unincloſed 
lands were freed from his 
right of common, and that the 
place incloſed ought to be free 
from common of any other perſon, 
and that the cattle were there of 
the plaintiff's own wrong after 
the ſaid incloſure, doing damage; 
the plaintiff rejoins that ſhe put in 
the cattle till the defendant took 
them of his own wrong, and 
traverſ.s the cuſtom to incloſe 
upon which traverſe iſſue is join- 
ed, verdict for the plaintiff; a2 
new trial ordered for mĩſdirection 
of the judge Poge 269. b. 
{Treſpaſs for breaking and entring 
the plaintiff's houſe, and ſearching 
for and carrying away his papers; 
the defendants juſtify under a war- 
rant of a ſecretary of ſtate, plain- 
6A replies, de injuria ſua propria; 
jury find a ſpecial verdi& - 
which ſets forth that an informa- 
tion was made before a ſecreta 
of ſtate, that the plaintiff was 
concerned in writing and publiſh» 
ing the Monitor; who thereupon 
granted a warrant directed to the 
defendants to ſeize the plaintiff 
and his books and papers, raking 
with them a conſtable, which 
they executed, and carried them 
before the LC who is ap- 
pointed aſſiſtant to ſecretaries of 


B. two fields, £aft and W-/tfield, 


ſtate 


—— — —— — 
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ſtate by patent ; that the like war- 
rants have frequently been iſſued 
ſince the Revolution ; that no de- 
mand was made by the plaintiff 
of a copy of the warrant, nor did 
he bring his action within 6 
months after the facts done by the 
defendants ; after two ſolemn ar- 
guments, judgment for the plain- 
tiff}, that the ſecretary of ſtate's 
warrant is illegal, and that neither 
the ſecretary of ſtate, nor the de- 
fendants the meſſengers arc within 
the far. 24 Geo. 2. c. 44. 275.09. 
Treſpaſs for ſtopping the waggon 
of the plaintiff, and ſeizing and 
taking from the cattle drawing the 


ſame a pair of iron geers; the 


defendant preſcribes for toll through 
the ſtreets of Gain/brough, in con- 
ſideration of repairing divers 
ſtreets here, and to diltrain for 
the ſame; the plaintiff replies d. 
injuria ſua propria, and traverſes 
the preſcription, verdict for the 
defendant 1n arreſt of judgment, 
the preſcription was adjudged ill, 


becauſe it doth not ſay that he 


repaired all the flreets there, and 
the plaintiff might be paſſing with 
his waggon through a ſtreet which 
he did not repair 


maliciouſly in an inferior court 
which had no juriſdiction of the 
cauſe 302. . 203.6. 
Declaration for a malicious proſecu- 
tion upon an indictment 310.5. 
In treſpaſs for impounding the plain- 
tiff's cattle and keeping them in 
the pound ſo cloſely confined to- 
gether that by reaſon here one 
of the beaſts died; the defendant 
pleads the 
juſtifies that he took them damage 


feaſauty the plaintiff replies de in- 


Page 296 5b. 
Declaration for ſuing the plaintiff] 


general iſſue, and 2d/y,| 


juria ſua propria; the jury found 


for the plaintiff upon the general 


iſſue, and gave the value of the 


beaſt in damages; upon the other 
iſſue they found for the defend- 
ant; adjudged that the dying of 
the beaſt in the pound is only Gra- 
vamen, and need not be anſwered 
in treſpaſs; judgment for the de- 
fendant Page 313.6. 


Declaration for a misfeaſance and 


negligence againſt a perſon employ. 
ed by the plaintiff to navigate his 
boat with malt in it from ſuch a 
place to ſuch a place, and a count 
in trover joined 319.6. 


Declaration in a ſpecial action upon 


the cafe againſt an attorney for 
negligence in the duty of his office, 
in not cauſing a perſon in priſon 
at his client's ſuit to be charged in 
execution, by reaſon whereof the 
priſoner . was diſcharged by writ 
of ſuperſedeas 1 . 


Debt on a bond; the defendant's 


plea confeſſes that the bond is his 
deed, but that before the 25th of 


October 1760, he was a fugitive, 


and in February 1762, returned 


to take the benefit of the infolvent 


debtor's act; that before the att 


he was indebted to the plaintiff in 


the ſum in the condition, who 


arreſted him for it before he 
could take the benefit of the act, 
and being in priſon in November 
1762, executed the bond and 
was diſcharged, that on 21ſt of 
February 1763, he ſurrendered 
himſelf to the King's Bench pri- 
ſon, and in Ae 1763, was 


diſcharged at the ſeſſions under 


the inſolvent debtors act, where- 
upon he A1 judgment, and that 
his perſon may be diſcharged 
from the execution of the judg- 
ment; upon a general demurrer 
judgment was for the plaintiff, be- 

a | cauſe 


Y 


cauſe. 3 defendant hind: not ſur- 


rendered himſelf and taken the 
benefit of the act within a reaſon- 
able time after his return from 
abroad, but was arreſted and con- 
tinued in 
he might 


order to take the benefit of the 
ſaid act much ſooner than he did 
Page 332. b. 333, &c. B. 

Debt upon a bond, with a condition, 
for the payment of 350l. in one 
month; the defendant prays yer 
of the bond and condition, and 
pleads that it was given and execu- 
ted upon a wicked and corrupt 
agreement, to ſtifle a proſecution 
for perjury againſt five perſons, 
and concludes therefore it is void 
in law. Upon demurrer this was 

| adjudged 4 good plea 341-6. 70 
47 

In replevin, the plaintiff Sk for 


taking his cattle at M. the defend- 
ant pleads non cepit modo & forma; 
the plaintiff at the trial proved 
the cattle were in the defendant's 
cuſtody at M. and the defendant 
proved they. were originally taken 
at H. judgment for the plaintiff 
354-6. 
| Where the defendant pleads a ſham 
plea, the court will not give him 
leave to withdraw it and plead the 
general iſſue 369. 6. 
Covenant for payment of money 
cannot be pleaded to be diſcharged 
without deed 376.6. 
In what caſe accord and ſatigfaction 
muſt be N to be by deed 
86.6. 
Whether a replevin below can be 
pleaded in bar to trepaſc in C. B.? 


for impounding the plain- 


aol five months, when| 
, can had his . lA cor-| 
pus and furrendered himſelf in| 


A TABLE of- the Principal Matters. 


damage feaſant to the king in his 
foreſt 2 — ; the plaintiff 
replies and ſhews his right of com- 
mon in the place in which, c. 
the defendants rejoin that the mare 
was mangy and doing damage, 
and therefore they took and im- 
pounded her, becauſe ſhe was 
wrongfully and unlawfully in ho 
fore; the plaintiff ſurrejoius and 
traverſes that the mare was wron 
fully and unlawfully 
foreſt; the defendants take iſſue 
on the traverſe, demurrer and 
Joinder ; the defendants rejoinder 
is a departure ſrom their plea 906.6. 
| Page 97, &c. 6b. 
Whoever makes the fiſt fault in 
pleading ſhall have judgment 
againſt him 
Declaration in Hue and cry, and r. 
ral iſue 105, Ec. 6. 


5. Nu tiel record is replied (to a plea of 


a recovery in B. R. pleaded in 
bar) and concludes with an aver- 
ment, held good 113.6. 
The practice, as to being bound to 
plead iſſuably an order of a judge 
: 117:6. 
Declaration in dzwerz defendant 
pleads two pleas, iſt, ne unque ac- 
couple, c. 2d, ne unquye ſeiſie que 
dower, plaintiff replies to the firſt 
plea, a decree in the court of 
arches that the demandant was the 
wife, and is the widow of F. R. 
and. joins iſſue as to the 2d plea : 
the defendant demurs to the repli- 
cation to the firſt plea z and plain- 
tiff 79ins in demurrer; venire facias 
is awarded on the ifſue, and 
continuances on the demurrer, 
and final judgment is centred for 
defendant upon the demurrer; © 
no reſpect being had to the iſſue 
joined to the — 


271 86.5. 


lies for petit cuſtoms. 95+. 
s mare; the defendants lead | 


Copyhold 


in the 


100. 5. 


118, c. 5, 


** EC 


1 
: 
f 
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Copyhold nds muſt be pleaded to 


have been dem: ifed ard demiſable time 


out of mind by copy of court roll, and 


life, and traverſes that the re- 
venſion was in him and his heirs; 


this is well pleaded Page 143.6. 


a copyhold cannot be created with- A ſpecial action upon the caſe for 


in the time of memory Page 125.6. 


Debt on a bond to indemnify the 


plaintiff from charges of a baſtard. 


child; plea that the mother took 


the hi Id away, rep/ication that it 
hath ſince become chargeable to 


falſly and malicioufly ſuing out a 
commiſſion of bankruptcy, which 
was aiterwards ſuperſeded, is a 
very proper action at law, though 
the Lord Chancellor has power to 
give 200l. 2 by, ſtatute 


the pariſh, and the plaintiff hath 145.0. 
been obliged to pay, Ec. rejoinder|Debt on a bond, plca of payment be- 
that the child was in the mother's] fore the day is ill upon N 
keeping, and that it was not in 50. b. 
the defendant's power to take it Debt for an annuity granted by the 
from her, the plea held bad on defendant to the plaintiff in con- 
demurrer, judgment for the plain ſideration of faithful ſervice, for 
tiff 126.6. 127.6. her life, defendant craves oyer of 
ea upon a leaſe made by the the decd, whereby the defendant 
committee of a lunatic, will not lie covenants to pay the annuity if the 
for the committee, becauſe he can ſame be perſonally denianded, 
not (by law) make ſuch a leaſe; and pleads that the plaintiff did 
| | not demand the annuity z upon 
Af impfet to pay plaintiff 21. per cent, demurrer thereto, judgment was 
to procure a purchaſer of the! for the plaintiff 221.6. 
plaintiff's place of ſurveyor of the Replevin, avowry that defendants 
baggage of the port of .-::4:n, is were owners and occupiefs of 
bad, and contrary to the ſtatute! certain meſſuages, and preſcribe | 
| againſt the ſale of offices 133. 3. for common in the locus in quo, 
A plea purs le darrein continuance can- and avow damage fraſaut, this 
not be rejected by the court if it! is a bad preſcription 258.6. 
be verified by an athdavit 137.5. Whether plene adminiſtravit hes | 


In a plea puis le dairrein ating: N good plca in covenant againſt ex- 
that defendant became a bank- ecutors where the breach is for 


rupt, Ec. it muſt be alledg :ed; nonpayment of rent incurred 4 
that he hath conformed, Oc. | their own time 
139 b. Debt on bond to indemnify laintif 
£Lfumpſit againſt the defendant for, tor what becr he ſhould deliver to 
money lent to a third perſon is J. S. plea that the plaintift deli- 
bad, even after a verdict 14.5. vered no beer to JJ S. after the 
Want of pledges cannot be taken making the bond; replication that 
advantage of in error brought up- he did deliver beer to ſuch an a- 
on a judgment by nil dicit 142.0. mount, without ſaying before the 
Covenant, as heir upon a leaſe for filing of the bill, is well enough, 
years, and aſſigns for breach the on a general demurrer | 
want of repairs, defendant pleads Debt on a bond, plea per dureſs, re- 
that the leflor was only tenant . plication that the defendant exe- 
cuted 
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Aſumpſet , the .declaration of Baftir 


cuted the bas of his own free 


will, and that he did it not for fear 


of impriſonment,” and concludes 
to the country, is good Page 6 
Plea of juſtification under” proceſs 


muſt 
ſpecial plea 29 


Special action upon the cafe upon an 
aſſumpſit to deliver up a bond 
pledged upon payment of money 

borrowed of the defendant, the 
| breach aſſigned is, that the de- 
fendant refuſed to deliver up the 


bond, and held well enough, al- 


though i it is not laid that the mo- 
ney was paid or "tendered, it hav- 
ing been proved at the trial that 


the money was tendered and re- 
fuſed 


ſignment of a bail bond, nor is it 


ew it was returned 17 
A har plea is not conſidered as a 


Mw 77. 
A profert is not neceſſary of the at- 


2 


the ſame term) before the exhi- 
| biting the bill; eplication that the 
Plaint ii fued a /azzzat anterior to 
the tender; 3 refoinder admits the 
cauſe of action accrucd before the 
filing the bill, but denies that he 
| promiſed. before the latitat was 
iſſued ; Amurrer Page 141 
When an attachment of. r is 
replied to fave the ſtatute of limi- 
tations, the fe need only be 
ſhewn without continuances, for 
it is like an original 167 
Leave given to withdraw an eff fac- 
|. fum to a bond, and to plead the 
7. ſtatute of gaming 177 
Treſpaſs at Teadingten, defendant 
juſtifies for damage feaſam at 
Kingſton, and' that he impounded 


the cattle at Teddington 1s good 


neceſſary to ſet out. the witneſſes 
names thereto in the declaration 
127 

Vebt upon an MI RP bond, plea 
no award, - replication ſhewed an 
award and aſſigned breach in non- 
payment of 101.1 38. rejoinder that 


of which the arbitrators took no 
notice; this is a departure 123 
Debt upon a bond ta proſecute error 


in the Huſlings, and to pay da- 


mages and coſts if judgment be 
affirmed, plea that the writ was 
proſecuted with effect and that 
the judgment is not yet afhrmed, 
replication that the writ was gon- 
_ profſed in the Hufiings, demurrer, 
and objected that it does not ap- 
pear before whom the Huftings 
were holden; 2dly, that it is not 
new that the writ is returnable, 
but overruled, and Judgment for 
the plaintiff 123 


without a traverſe 219 
N in a plea muſt be ſhewn'. 
219 


Leave given to add a plea after two 


terms ſince the arſt pleas pleaded 


223” 


The defendant was permitted to 
there were other matters pending 


plead a ſpecial juſtification after 


he had pleaded the general iſſue, 


upon terms 27 
Debt on a bye-law for not paying 
28. per Ann, quarterly, the breach 
need not aſſign the N of quar- 
terly payment 
After a plea in abatement and · de- 
murrer the plaintiff muſt pray a 
reſfondeat oer end not judgment 
in chief 31302 
Nil habuit in tenementis is a bad plea 
to an aſſampſit for the uſe and oe- 
cupation 314 


In an action for diſturbing the plain- 


tiff in his pew at church, it need 
Of H h 


not 


Term 18 Geo. 2. Plea of tender (of 


281 


The manner of viewing records of 
inferior courts: ; 318 
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not be laid that he repaired it Uſurped. | ver ; whether a houſe 
againſt a mere ſtranger; aſizer in| burnt by a mob is a burning by an 
= diſpute with * ordinary ee power within the mean- 
Page 326} ing of a policy of inſurance 
Scire facias Again bail who pleas Page 363.0. 
| there was no ca. ſa. againſt the Power under a ſettlement to appoint 
principal, replication, there was, to the children of the marriage is 
rejeinder that it did not lie 4 days ſtrictly conſined to thoſe children 
in the office, this is a departurej | 369. 
334 A father having a power to appoint 
See Dcirt facias, Traverſe, Juris-| ortions to younger children, to 


diſtion, Departnre, Attion on the, raiſed at allevents, cannot annex 
Cale, Keplevin, Uariance, Mar- a condition to the appointment of 
riage, Privilege. any child's ſhare 224 
Power whether properly executed 
| A 5 
Pledges, 


Pledges to proſecute may be 3 Pradiite of the Court. 


dit any time pending the ſuit 226 
| Practice as to plea in 1 16 
A ſham plea is not a ſpecial plea 


_ 
h ' [Where bail is filed there muſt hen 
See Settlement. plea demanded in writing, al- 


though a notice to plead be upon 

9 225 M the declaration 134 

_ Portions. Ihe defendant muſt take che decla- 

8 ration out of the oſſice and pay 

See Power and Juthoritv. for it before the plaintiff's attor- 
| ney is obliged to receive his plea 
| | 173 

Poſſeſſion. lr to withdraw non eff Factum, 


| | and to plead the ſtatute againſt 
The poſſeſhon of tenant at will is! gaming | 177 
the 48 of the leffor 177 
See Bail, Imparlanct, Affidavit, 

Amendment, Attornep, Tontinu⸗ 
ance, Toſts, Damages, Debtor 
to tve King, Declarations, Error, 


ne of Lands, JYnfant, Inqui⸗ 
Power under 2 marriage 3 = corny Beg Juristin, 


to give to the children of the mar- King's Bench, Pbatement o⸗ 
riage in ſuch ſhares, Sc. and for is . — 
ſuch eſtate, &c. if there be but Holle proſequi, Nonluit, &c. 
one child of the marriage, ſuch| Notice, Dath, Oper, Pleas, 
child muſt have the whole eſtate} Pledges, OY &c. &c. ke. 

which was ſettleld 336.5. Pre: 


| Power and Authority. 


43 —— 
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A member of parliament is privi- 
leged from arreſts in all caſes ex- 
P reſcripcion. cept treaſon, felony, and breach 9 
5 | the peace Page 151.6. 
Preſcription to have three buſhels of|A plea of privilege of a ſixtieth 
barley out of every ſhip's cargo] clerk in chancery was over-ruled, 
brought to a quay to be exported] becauſe it appeared he was not 
is good and certain Page 91| attending his office 228.6. 
See Pleas, &c. 296. 3. 96. 5 | 4 | 

| 8 See Attorner 306. Pleas, &c. 325.8. 


i Priſon and Priſoners. | | 5 
In a declaration againſt a priſoner Proceſs and Service 
in cuſtody of theſheriff it mult be _ thereof. 


alledged at whoſe ſuit he is de- 
tained, purſuant to the ſtatute 4 3 „ 
2 5 V. & M. c. 21 ' 120{ There is no occaſion for notice to 
A perſon who was committed by af *PP<ar7 upon a copy of proceſs 
ecretary of ſtate, having been in ſerved where the debt is above 101. 


. priſon two years and no proſecu- a | 555 
a ton againſt him, diſcharged out e ax "a 
) ot cullody | 2544 1 : 
f If a priſoner appears in perſon, he| Was ſerved is in Londen or Mid- 
- is bound to pay for the iſſue book dice FF 
1 | upon the delivery thereof; other- Proceſs ſerved without the defend- 
4 wiſe if he appears by attorney ere, ee the notice at the 
j- 11.6. ; : | 104 
The priſoner, having by pleading to Service of proceſs upon the return 
. 2 ſeire faciat, prevented the party day thereof is regular 263.6. 
A from charging him in execution | 
within two terms, ſhall not take „„ 

4 advantage thereof to be diſcharged | a Prokert. 
6 | du bk. cuſtody by. = tups 32835 profert of an aſſignment of a bail 

A priſoner brings a writ of error, bond is not neceſlary 121 
t, the plaintiff is not obliged to | 
_ charge him in execution, the“ 
ot ſecond term after the judgment 1 
. 1 on. . Prohibition. 
i⸗ 
5 Touching 5 pew in W 
o⸗ Tag ouching a pew in the church 17 
IG. Privilege. | To the ſpiritual court of Briffol for 
cc. _ . | calling a woman ſtrumpet in the 
is, Whether a gamekeeper to a peer be city of Briſtol 62 


privileged from arreſts 278 C 
„ | Hk 2 were 


n — r 3 


A TasrE of the Principal Matters. 


Where there are ſeveral part owners 
of a ſhip, the owners of the Jeſs 


ſhares may arreſt the ſhip in the 


admiralty, and compel a ſecurity 
to be given by the others before 
they ſhall be permitted to navigate 
out of port Page 101 
In prohibition, the iſſue laid upon 


the plaintiff who did not appcar 


at the trial, the defendant puts in|. 
his record, enters into the merits, | 


and takes a verdict; this is irre- 


putts for the plaintiff ought toſ 


ave been called and nonſuited 


| 300 
A pilot i is a mariner, but cannot ſue 


in the court of admiralty if his 
work was done within the body, 


of the county; as for piloting a 


ſhip from Sea Reach to Deptford ; 
ſo' a prohibition was granted 

. 264.0. 
Prohibition to a ſuit in the ſpiritual 
court for marrying without bans 
or licence 79.6. 


Property. 


Purchaſe. 
Whoever takes as heir male by pur- 
chaſe muſt be both heir, and mole 
Page 30 
Purchafe what it means 72 


See Recovery, 


Quare Impedit. 
[ETHER by inſtitution to 
a'2d benefice, and before 1 - 
dun thereto, the I/ benefice be- 
comes / void that the patron mult 
preſent thereto within ſix months, 
without notice: Reſolved that /ap/e 
ſhall not incur without notice; 
but that Jap/e ſhall incur without - 
notice unleſs the patron preſents 
to the h within fix months after 
induction to the 2d benefice; induc- 
tion amounting to ntice 174.6. 
OO 175.6; 176.6. Cc. 
AB. being ſeiſed in fee of the ad- 
vowſon of a d:native, the church 


A captor of a prize aſſigns his ſhare' 
therein before condemnation, and 
it was holden he might legally do, 
it 211 

The ſubject in time of war is intitled 


to the property of what he takes 
from the enemy by the common 


law 223 
See Jnſurance „ 
Promiſſory Notes. 

See Bills of Exchange. 


| Protettion. 
ee Ambaſſador: 


becomes void, and while it is / 
he dies; the turn goes to the heir 
and not to the executor ;z other- 
wiſe in. caſe of a preſentative living 
150.6. 

See Pleas, &c. 233, &c. 


Records. 
See Dyer. © 97 


Recovery. 


| A Common recovery was ſuffer- 


ed of an advowſon in greff, 
and an acre of land upon a writ 


A P of 


97 


A TapLs of the 


of entrie 27 diffeifn in le paſt, and 
good Page 116. b. 


Tenant in tail by purchaſe ſecundum 


formam dont ex parte maternd, with 
the reverſion in fee ex parte mater- 
nd by deſcent ſuffers. a recovery 
to the uſe of himſelf in fee, the 
lands ſhall deſcend to his heirs 
ex parte paternd 2, & 66 


The vouchee dies before the return of 


the ſummons ud warrantizandum, 
the recovery is void 35 8.42 
A recovery found by ſpecial] verdict 
without any writ of ſeiſin awarded, 

is bad, is no bar, and a ve. fa. 2 
nous ſhall not go 5 5 

If tenant in tail mortgages for years, 
and ſuffers a recovery afterwards, 

_ that ſhall let in the mortgage and 


all other incumbrances whatever 
made by himſelf 6276 


Why, and When common recove- 5 
ries were firſt introduced 7 zl 


Whoever endeavours to explain 
common recoveries upon any other 
principle, than that they are now 
become common affurances, will 
run into abſurdities 

To ſay they were excepted out of 


the Aatute de donis is abſurd, for it 


deſtroys the very end and intent 

of that ſtatute _ © 79 
And the recompence in value to 
the iſſue is a mere fiction; and 
no body pretends it extends to a 
remainder man, who is equally 
barred by a recovery - Vs 


See Tail. Copyhold. 3 


Bett 


The fee of the church is in the rec- 
tor, 1 he can hinder a lecturer 


Principal Matters. 


from den in his church 
Page 15 


| Reference to the Walter. 
Covenant for nonpayment of rent, 
| and not repairing, referred to the 
maſter as to the rent, and upon 
payment thereof proceſs to ſtay 
as 70 the rent in arrear 5 
Principal and intereſt on a mortgage 
referred, though objected the 
mortgageor had agreed to convey 


It cannot be referred to. compute 


by a baſtard child 6.6. 
emainder Contingent 106 
Bemittitur. 


In we againſt Seni and ſe- 
veral damages, judgment may be 
de melioribus damnis with a remit- 


lilur as to the other 5 


Rent. 
A rent cannot ifſue out of a term 
for years, i. e. if leſſee for yu 


_ aſſign his term he cannot diſtrain 
for rent 375. 


2 Beplevin. 


If the plaintiff be nonſuited for want 


of a plea in bar to the avowry, 
the avowant may either execute a 


ſue upon the N _ 41.6. 


| =  Avowry 


abſolutely $0. 


how much a pariſh is damnified 


writ. of inquiry of damages, or 


nn. 
e 


A . 
rr 


* rant, Ws. 


— — „ oe. „„ — Mop or — 
* - * , ee. 


A requeſt to pay money before due 
laid in a declaration is not ma- 


A TaxLE of the Principal Matters. 


Avowry for rent for an enjoyment 


of land under a parol demiſe, plea 


in bar that the defendant nil Ha- 


buit in tenementis held to be bad 


upon demurrer, ſince the fe. 11 


Geo. 2. c. 19. Page 208.6. 
Whether a replevin below, can be 
pleaded in bar to treſpaſs in C. B. 


87.6. 


Nonſuit in replevin for want of a 
declaration, the avowant executed 
a writ of inguiry of damages after 
a writ of ſecond deliverance, and 
good 5 116.6, 


See Pleas, &c. Judgment, 


' Bequeſt, 
terial | | a 33 


Beſiduum. 


When there are two executors, and 


unequal legacies are given them, 
or a legacy ta one, and nothing to 


the other, they ſhall haye the re- 


ſidue undiſpoſed of 285 
See Evidence 3'3] 
Retrarit. 


The difference between a retraxit 


and a nolle praſequi 90 


Return of Writs 


Revocation. 
What acts done by the teſtator after 
the making of his will, ſhall 


amount in equity to a revocation 
of it Page 308 


, Rules, 


A fide bar rule obtained without 
diſcloſing the whole of the cat: 
ſhall not be ſuffered to ſtand 85 


Scandal and Impertinence. 


A Declaration at the ſuit of a ſur- 

geon for curing the foul diſ- 
eaſe ought to be referred for ſcan- 
dal | | 20.6, 


Satisfaition. 

See Accord. 
Scire facias. | 
Scire facias againſt bail in error of 2 
judgment for damages in C. B. 
any be to ſhew cauſe why the 


plaintift ſhould not have execution 
of the debt and not of the da- 


mager? 5 98 
If a defendant dies after a writ of in- 
quiry of damages be executed and 
before the return thereof, the 
ſeire facias muſt be againſt his 
executor to ſhew cauſe why the 
damages affeſſed ſhould not be 
adjudged to the plaintiff 243 


Ferre 


dee Writs 1 


Hwa oa amb > 


Scire facias upon a recognizance Feen, e but, before he has 
erved the office one year, be- 


Seizure of Goods. 


A TABLE of the Principal Matters. 


againſt bail defendants plead 
that the prinepal defendant died] comes chargeable, he is remove- 
before the iſſuing the firlt ci. fa. able Page 81 
and before the return of any ca A certificate-man by executing the 


_ fa. againſt him—Plaintiff replies duty of a eee gains no ſet- 


a ca. fa. and a return noi eff inven-| tlement there 87 
tus, and that the principal was A poor pariſh girl bound to ſerve till 
then living and long afterwards.| 21 (without ſaying « or till mar- 
Demurrer ; judgment for the] + riage“) and aſſigned over to ano- 
plaintiff Page Gi. U ther, gains a ſettlement where ſhe 
After the interlocutory judgment, | | laſt ferved'”. ts: 96 
the plaintiff becomes a bankrupt, A certificate-man has a ſon born 
and afterwards proceeds to final| who lives with him till he is 20 
judgment; the aſſignees ſue outa| years old, and then is hired and 
ſeire ficias to have execution there- | ſerves for a year, this gains the 


oſ. Upon demurrer judgment ſon no ſettlement 1121 
for the aſſignes 3726, A pariſh apprentice may be turned 
. tg. + - | over from A. to B. and from B. 


to C. and ſhall be ſettled where he 
ſerved the laft 0 days TW 5 
55 [When the ſon of a certificate-man 

| becomes independant of his fa- 
Secretary of State. ther, he ſhall not follow his father's 
| laſt ſettlement. that he gained by 


See Death of Partics. 


Touching his power of committing} purchaſe, but ſhall be ſent to the 


criminals for high treaſon, writ-' place from whence he came with 
ing ſeditious libels, Sc. 288.5. is father by certificate 183 


The ſecretary of ſtate as ſuch, is no A ſon of a certificate- man is bound 


. ronſervator or jultice of the peace; apprentice, he thereby is ſettled 
nor is he, or the king's meffen- „ 


* 


gers in ordinary acting under his There muſt be i hiring (either abſo- 


- warrant within the meaning of; Jute or conditional) for a year and 
the frat. 24 Geo. 2. cap. 44. 290.6. | ſervice for a year to gain A ſettle- 


See Orders of leſnons. 


| 
j 
; 


"See, Waben nnn n 
- „„ " ... 


Settlements of Poor. dee Mutual Debts. 
A certificate perſon comes from one — 8 2 . 
pariſh to another, and is choſen Sheriff. 


# 
A 
een. — e 


OS ors + ae rs a 


A ſheriff gives out a blank n 


He was un into the raund-houſe| 
“ for ſtealing ducks at Crewland'* 
are aQtionable 
6 That rogue 7 


— „ will give me charge of him, 


The de fendant ple ads bo a bail N 
that it was taken aſter the return 
of the writ againſt the rincipal ; 

demurrer; the plaintiff ſhall not 
have a rule for the ſheriff to re- 
turn the writ before judgment on 

the demurrer Fqge 223 

A ſheriff may make and deliver the 


return of a writ any where 328 


upon a writ which is tilled up by 
an attorney, this is il. 


puty ſhenffs eee 3 Pe 


4 


Side bar. „ 


Sec Rulcs, . 
Sees * 1 3 


Slanderous CUords, 


Sberik | | a 


47-9. 
| A ſheriff cannot appoint two de- 


— 


A Tae of the Principal Matters. |, 


Soldier. 


A ſerjeant i in the ade cannot de 
arreſted under 5 Page 216 
A common ſoldier cannot be a va- 
grant within the Aal. 17 Geb. > 


dee Axion upon. the Caſs 


331 
K 


Specitic Performance: 
A mother agrees to give. her daugh- 


ter a portion upon her marriage, 
does not execute, nor is party to 
the articles, but only ſets her 


name as à witnefs, ſhe ſhall be 
obliged to perform her agreement 


2 118 
Stallage, 
See you 


10 You are a rogue, and I will proves 


« ,you, a rogue, for you forged 


Stamp Duty. 


cc. my ad are words 2licn- Sixpence only given with An appren- 


40 able 87.6. 


00.6, 


« the houſe on fire, if any * 


* 


« will carry him to New Pri ſon; 
« 2dly, another ſet of words 
« Jo. 25 indall ſet the houſe on 
« fire“, both ſets were held ac- 
| tionable wh | 114 6. 


* 


Smuagler. 


See Pardon. 


9. Tindall that ſet] 


tice, the indenture need not be 
ſtamped according to the far. 8 


Ann. c. 9. ſ. 32 129 
Bee Surrender 26.6, 
_ Statutes. 

The fot. 4 5 Ann. for pleading 
ſeveral pleas doth not extend to 
actions ut tam, Sc. 21.6. 
The ftat. 21 Hen. g. c. 13. /. 9, 10. 


concerning Pluralities | conſidered 
192.6. 


[The ftat. 24 Gee. 2+ 6. 44+ conſidered 


290.6. 


| Every 


A Tanz of the Principal Matters, 


1 ſtat. introducing a capital 


verdi for the plaintiff in Hilar 
vacation, defendant renders him- 
ſelf the zd of April, final judg- 
ment in Trinity Term, defendant: 
charged in execution in Michael- 
mas Term ; this is regular, and 


defendant ſhall not have 2 ſuper- 
ſedeas | 


297 


] 


1 muſt be conſtrued Surplufage. 

_— A Page 164 {26 | 
Stat: 5 See Jdnifment.. 40. b. luſage in an inus helped after a 
Stat, 4 U 5 1.29 M. See Imend-| wer ar IR 23 
ment „ 

Stat. 17 Geo. 2. See Soldier 3 31 
Stat. 43 Eliz. c. 6. 85 Coſts Surrender. 
Stat. 18 Eliz. c. rb See Coſts 139 

Ic: A 6 AA. rA ſurrender af ag for years may 

s ON 7 0 1 Ses | 40 be by a note in writing without 
tat. 11 Geo. 2. c. 9. 6 Lobel . deed "and OY being ſtampe, 
And (ce Beplevin 205.3. 7 70 ad 4 2 — 

| Stat. I Co. c. 5. See Coſts 91. B. Sv TY 4 207 

Stat. 43 Eli. See Cos 258.4.| Call. 
e 89 . 3. c. 10. See Da- ENANT [ups ig he Lov 
mages 77h. in | 

Stat. 4&5. . . 1. Co ug dee}. 1 the crqwn, the ke f. in 
Game Jo. .] the crown, the reverſian in the 
Stat. 4 Arn. c. 14. See Gaming. crown, before the ſtat. 34,AH. 8. 
Stat. 788 V. 3. See Neokail | ſuffered a common recovery, he 
Jr Ry 2 0 1. 2 20 Car. 2.] thereby gained a baſe fee, de- 

| See Importation 576.5. ſcendable and alienable, {6 
Stay 1 2 Ir. SM. c. 21 See as there are iſſue in tail, * 

Bing's Bench 2094 old xeverion 3 is ſtill in the crown 
Stat. 8 Ann. See Landlord 5 0 44 47 
Tenant 140.6. See Fins 'of Lanps r goed. 

See * Ke. BY 1 61 14 nest ur 
| 5 | FI 4 * 2 
Suggeſtion on the Roll. Cares. 
See wee 68.4. |© Fandiorp ce eee * 
Superſedeas. | Tender. 


an Tender FA Teng confeere in 


ſome caſes a8 en, n 
Term for Pears. 
See Surrender 


| 445 
C erm. 


The court of hr will not dif. 
miſs a bill for tithes, and leave 


A Taiz of the 


1 6 * * " 
I » % * . 
* po : 2 - Fi 
> " W + 


The erm in many cafes conſidered] 
only as one day 


F 


Teſte. - See Crit. * 


VENT C18), 


50 1 ed 


\.'Tithes. 


the plaintiff. to his ſuit in the 
ſpiritual court, unleſs there be a 
good legal or equitable bar 128 


| Compoſitions by parſon, patron and 


the ordinary have been confirmed 
by decree ſince the reſtraining ſta- 
-- tutes. 3 
Aeiſtment tithe, is 2 mall tithe 


'Tithes, oblations, Er. were origi 
- nally the voluntary gifts of Chri/- 5 


' Yians, and there was no canon 


3 chefore that of the 4th council 


> of Lateran Anno Dom. 1215, that 
even ſuppoſed tithes to be due of 
commolhrght 182.6. 


i” 


Tall muſt be by grant or Wan 
tion, certain, is payable by the 
buyer, if the goods are ſold ; but 
22 and ee are due of 
common right, uncertain, and 


ble whether the goods 3 in the 


Principal Matters. 


Page 37 3 


Bid. 


Tort. 


See — I aten 
_—_— 3 3 auen 


Trades. 


a man \ thay exerciſe as "EW ada 


as he has worked at, or ſerved to 
Page 168.5. 
. 


A traverſe i is 3 wheie the de- 
fendant juſtifies in treſpaſs at ano- 
ther place than hat laid i in the 4 
claration 

Treſpaſs at Teddington, the defend. 


7 years 
See * 


* ant juſtifies for damage feaſant at 


Kingſton, and that he impounded 
the cattle at Teddington, is 1 75 
without a traverſe 

If a cuſtom be pleaded, another tut. 
tom repugnant to it cannot be re- 
plied without a #raver/ſe, but a 
cuſtom or matter conſiſtent with 
it may, without a traverſe 253 


The defendant juſtifies, in treſpaſs, 
TS -- Toll. ü 


under* a preſeriptive right to a 
duty called tenſary, and the like 
right to diſtrain for it; the plain- 
tiff traverſes the right to the duty, 
without trayerſing the right to 
diſtrain, and held well enough 
3 

The defendant pleade ed liberum & 
mentum ; the plaintiff replied it 
was his freehold and not the 

| freehold of the defendant, this 
was held good yithout a traverſe 


245 


is 


See bits, &e. 219. Annuity 221. b. 


be ſold or not 109 
Toll n and Fra- | 
, verle. 
see Pleas, &c. 296.3 


7 


Treaſon. 


o LY ] — A btn — —_— » w 


ow | _ I we 


ut oO @ (@ 


. 


A new trial ſhall never be granted 


: Treaſon. 


One convicted of ad in 1716, is 
brought in, and pleads he is not 
the ſame perſon, iſſue is joined 
inſtantẽr, and he is tried, and 


found againſt him, and EXECU-| - 


tion awarded Page 150 
One attainted of treaſon may be 
charged with a civil action 217 


A Ta Bl. E of the Principal Matters. 


| ted on an indictment for noi re- 


pairing the highway Page 298 
New trial granted for the defendant 
in a criminal caſe upon the report 
of the judge; and the affidavits of 
the jury that the verdict was 
taken contrary to their intent and 
meaning and to the judge's direc- 
tion in point of lax 329 
A new trial ſhall not be granted 
| where there was evidence on both 
ſides, though 2 verdict be N 


Treſpaſs. 


Duod cum, in treſpaſs i is well enough 
after a verdict, upon error, from 


the C. B. . | * 


So alſo on demurrer 203.1. 


Treſpaſs lies for the owner of the 


ſoil, againſt one for placing a ſtall 
in a market without his licence 
107 

The difference between rreſpo 7 on 
the caſe, and treſpaſt vi & arms 


313.5 

See Pleas, &c. 3.6. . 
203. 3. 275. 6. 296. 6, 313. 6. 

. 85 96.5. 


$ 
Trial. 


A new trial was | refaſad! to the 
plaintiff in a qui tam action for 
killing a hare 2 BY 


for want of evidence which might 
have been produced at the trial 
3 5 
A traitor was arraigned twice, and 
two juries ſworn to try him, the 
firſt jury having been diſcharged 


by conſent 


157 
A new trial ſhall not be granted ; 
where the defendant was acquit-| 


the judge's opinion 


Ihe death of the vouchee before the 


return of the writ of ſummons i is 
triable per pars 39 
In dower, ne ungues accouple, G55 is 
the general iſſue, and there can be 
no replication thereto, to otzſ᷑ the 
| biſhop's certificate of the marriage 
which is the only way of trial 
4 
A trial was had at the bar by a ſpe- 
cial jury of the citizens of London, 
who waived their privilege as ci- 
|  tizens 136. 5. 

A trial was had after the day of Nrþ 
Prius, the jurata is not amendable 
and a ve. fa. de novo was awarded, 
for the trial was coram non judice 
144. b. 


| 


In an action of falſe impriſoment 


of a tavernkeeper for a few hours 
300 J. damages were given by the 
jury, which the court thought 
were not exceſſive and refuſed to 
| grant anew trial 160. 5. 
In the like action for impriſoning a 
ourneyman printer about fix 
— 300 /. not exceſſive dama- 
ges, and a new trial was refuſed 
205. 5. 

In the like action againſt the king's 
meſſengers for impriſoning * 
plaintiff an attorney for ſix days, 
and for entring his louſe, and 
rummaging his deſks, books and 


papers, 


A": — S — er = 


renner 


* * — . 6 
Aw 0 5 


=; Not grant anew trial 


4 by N. i r * e 


A TABLE of the 


papers, under a Anm of ſtate 8 
warrant 1000 J. damages not ex- 
fre, and a new trial refuſed 
Fage 244 b. 

1 a little Walt and battery in a 
diſpute about the property of a 
Turtle, between two gentlemen| 
Citizens, 200 J. damages not ex- 
ceſſive and a new trial was re- 
„ 352, 8. 
Nee trial granted for miſdirection of 
the judge in Point of evidence 
269. 6. 

After a verdict on the honeſt * 
zjuſt fide of the cauſe the court 

- will ſupport it if poſſible, and 
306, þ 0h 


Uagrant, . 
2 5 x See Soldier. 


Uariance. ll 


T ARI ANCE between the 
count and evidence in reſpect 
5e the name of 2 perſon helped 
116. 

"ir Sy defendant wil take advantage 
of a variance between the writ and 
count he mult crave oyer of the 
original, and ſpread it Wen the 

\ xeeord 395 4. 
The ſame point determined 85. 3. 
A variance between the iſſue book 


and record of Ny prius, after a de- 


ſence made at the Fin 1s not ma- 


rial | 273 6. 


1 


 Uenue and Ur. fa. de Nobo. 
When the jury find ſuffcient facts 


After the venue is chan 


Principal 1 


| nire facias de novo ſhall not go 
4. 
The court will not change the venue 
in an action 1575 a promiſſory 
note 41 
In what caſes a wenire facias de novo 
ſhall or ſhall not be awarded 56 
The venue not changed, but a rule to 
e che cauſe in the next county 
The-court will not change the 8. 
from Middleſex into the next ad- 
Jacent county to a Welch county 
138 
Nor into a Northern county hide 
the aſſizes are but held once a 
ear 138 
arraſter has the privilege of lay- 
es the venue in Middleſex, and it 
ſhall not be changed 159 
ed upon t 
common afhdavit, the court will 
not alter it again upon an affida- 
vit that the witneſſes live in Sut- 
land, and will not come ſo far as 
*.* Lesbe, but are willing to come 
to the city of Carliſle : +302 
Debt for rent by the aſſignee of the 
leſſor is local, but covenant is 
tranſitory 165 
The venue cannot be changed, but 
into a county where the whole 
cauſe of action aroſe » 178 
Whether the venue can be changed 
by 1 court of B. R. into Wales 
a 221 
The venue - has been frequentlychang- 
ed into counties palatine 222 
The venue changed after a judge's or- 
der to take notice of trial in Mid- 
dleſex 245 
Venue changed into the next county 
for want of a fair trial in the 


Proper countʒ 298 
An action againſt the ſheriff for - 


for the coprt to judge BPO, a veel - 


return 18 mne 
* 


A TABLE of the 


Whether the venire facias ſhall be 


de vicineto or de corpore comitatus in 


an action upon the flat. 7 & & 
W. 3. c. 7. for a falſe return of 
member to parliament Page 120 
Iſſue joined upon a plea in abate- 
-ment in caſe found for the plain- 
tiff; but the jury aſſeſs no da- 
mages, a venire facias de nous ſhal:} 
be awarded 368.5 


| 
Uerditt « and Special Uer- 


ditt. 


Where ſeveral pleas go to the whole, 
if any of them be found for de- 
fendant he ſhall have a general 

. verdict 


45 
The court can intend nothing, but 


what is found, in a ſpecial verdict| 


55 
The jury muſt find Fact, and not 


evidence of facts 56 
Whether a jury can find a negative? 
it ſeems they cannot 


1 


Uidelicet. 


Where words coming under a vi- 


delicet in pleading are, or are not 
material and 3 335 


* 


Uiſitoz. 


The viſitor” may deprive a preben- 
dary for incontinency 206 
Where it is doubtful who is the vi- 
ſitor of a college, a mandamus 
ſhall not go, nor has it ever been 


determined whether a mandamus} 


266 
206 


lies to a viſitor 
See Mandamus - 


2 


. [See Commitment | 


Principal Malter. 


Uoid and Uoidable, 


See Leaſes 


93 1 
ESULTING uſe 


. 294 


274 


What deed ſhall amount to a cove- 
nant to ſtand ſeiſed to uſes 22.5. 


75-5. 


See Fine of Lands 19.6. 


Uſcury.” 


What conſtitutes an Uluticuz con- 
tract 290, 291 


cnales. 


REVE N regis de 1 non + 
currit in Wallia © 193 


B 


Warrant. 


General warrant of a ſecretary of 

ſtate to ſeize perſons, papers, 

books, c. adjudged illegal not- 

withſtanding they have been fre- 

quently iſſued ſince the revolution 

288.6. Cc. 
I oh b. 


| 


S warrant of Attorney. 


Warrants of attorney may be filed 
at any time pending the ſuit 25, 
161 


See Death of Parties. 312, Judg- 
ment 61 | 
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Words. 


See Witneſs. 216. Revocation. zoß The word Or conſtrued to be a 
Evidence = Page 31g} copulative in a will Page 140 


CUitneſs. 


A pagan infidel may be a * 


The word in/tituimus is as well ap- 
plicable to a collation as to an in- 
ſſtitution 216 
| See Dlanderous Words. 


W - © 
All the three witneſſes to a will off 5 CUrits, 


lands muſt be examined if living „ | 
216jYenire facias upon the traverſe of an 
A father being a freeman of a bo- inquiſition in chancery muſt be re- 


rough is a good witneſs to prove turnable upon a general return 


the cuſtom whereby his ſon is in- 2 
titled to his freedom 332|The date of a writ is no part of it, 


One convicted of = larceny who| if the teſte of it be right it is well 


had judgment o 


whipping cannot] enough _ 91 


be a witneſs, and it is the crime and Tiers facias ſet aſide becauſe it was 

not the puniſhment which makes! returnable on the eſſoin day in a 

a man infamouuns 18] ſuit by bill I 55 | 
the 


See Bron and Feme. 
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There muſt be 15 days between 
| Teſte and return of a capias ad reſpon- 
dendum „ 117.6. 
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